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Creating Robust Solutions  
to Prevent Workplace Violence
By Dorothy Brooks

Healthcare-related workplace 
violence has been an issue 
for a long time, but evidence 

is mounting suggesting COVID-19 
pandemic-related stress and exhaustion 
have only made matters worse. Although 
healthcare workers have been hailed as 
heroes in some sectors, they also report 
episodes of verbal and physical assault 
while trying to care for frustrated, angry 
patients, many of whom feed on a daily 
diet of misinformation related to masks 
or vaccines.

Considering their prominent posi-
tion at hospital entry points, emergency 
personnel are bearing the brunt of much 
of this violence. The good news is the 
problem is receiving more attention it 
deserves, with a panoply of robust solu-
tions aimed at addressing the problem 
from several different angles.

Casey Clements, MD, PhD, has 
co-authored several recent studies on 
violence in healthcare. “Many of the 
people who work in healthcare know 
that this is one of the greatest threats 
within the healthcare sector. Nobody 
outside of healthcare necessarily knows 
what is going on with this despite the 
fact that OSHA has reported that 74% 
of workplace injuries from assaults by 

person have been in the healthcare 
sector,” explains Clements, ED clinical 
practice chair and staff safety officer, 
occupational safety, at the Mayo Clinic 
in Rochester, MN. “This research is an 
ability to shine a light on something, 
and then really, hopefully, start to move 
the needle in fixing it.”

Sarayna McGuire, MD, chief 
resident of emergency medicine at 
the Mayo Clinic in Rochester, MN, 
agrees addressing the growing problem 
of workplace violence in healthcare 
is vitally important. “I was a military 
police officer and served in Iraq back in 
the day. When I trained here [at Mayo], 
I naïvely thought that I was leaving a 
prior career in violence when I entered 
medicine. That was not the case, unfor-
tunately,” she laments.

For a variety of reasons, McGuire 
argues many more healthcare work-
ers likely are affected by violence than 
statistics would suggest. This is because 
only about 25% of staff go on to report 
incidents of violence they have experi-
enced. Previous studies of the problem 
generally have focused solely on clini-
cians and nursing staff, according to 
McGuire. “They haven’t incorporated 
housekeeping or secretarial support 
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or phlebotomists ... and the entire 
multidisciplinary healthcare team is 
experiencing this,” she explains. 

McGuire, Clements, and col-
leagues were determined to correct 
this gap, and they did so in new find-
ings first unveiled at the Scientific 
Assembly of the American College of 
Emergency Physicians in Boston in 
October.1 They presented the results 
of an anonymous survey of a mul-
tidisciplinary cohort of healthcare 
workers from 20 Midwestern EDs 
conducted between Nov. 18, 2020, 
and Dec. 31, 2020. Respondents 
shared what they had experienced 
in the six months before they were 
surveyed. Seventy-two percent of 
respondents indicated they had expe-
rienced violence during that period. 
Specifically, 71% reported verbal 
abuse, and 31% indicated they had 
been a victim of physical assault. 

However, 77% of respondents 
indicated they rarely or never report 
such incidents, for several reasons: 
they did not sustain a physical injury 
(53%), violence is part of the job 
(47%), too busy (47%), and report-
ing is inconvenient (41%).

McGuire says the findings are rep-
resentative of what clinicians on the 
front lines generally feel. “There is 
an unfamiliarity at institutions about 
how exactly to report these inci-
dents,” she says. “The actual method 
of reporting within our health system 
is what we call the Employee Inci-
dent Reporting system; yet we found 
that only around 35% of respondents 
indicated [reporting events through] 
that correct method.”

Part of the problem is there are so 
many reporting systems for security, 
safety, and other matters. Staff often 
are not clear which system to use to 
report violence. They also are con-
cerned about anonymity, according 
to McGuire. “Within our health 
system, we are working on targeted 

efforts to simplify the reporting pro-
cess,” McGuire shares. “We recognize 
what our survey respondents are 
saying: it’s too complicated, it takes 
a lot of time ... and we need to make 
sure these reports are as anonymous 
as possible.”

Clements says the reporting prob-
lem reflected in survey responses is 
not unique to any specific health sys-
tem or organization. “In healthcare, 
we have set up very robust systems to 
protect patients and to care for them 
in the way they need to be cared for,” 
he says. “COVID was a watershed 
moment because we realized we 
needed to feel safe at work to care for 
patients in a safe way as well.”

However, to make worker safety a 
priority, everyone must recognize vio-
lence and abuse should not be part of 
the job. “There is no bigger problem 
in healthcare than that mentality,” 
Clements says. “It is absolutely not 
somebody’s job to be assaulted when 
they are at work.”

When respondents were asked 
what they thought were the biggest 
contributors to workplace violence, 
73% cited significant mental illness. 
Influence of alcohol also was cited 
by 73%, and 70% of respondents 
indicated the influence of illicit drugs 
was a significant factor. Other factors 
mentioned included a history of vio-
lence (57%), drug-seeking behavior 
(55%), prolonged wait times (37%), 
and crowding/high patient volumes 
(24%).

Other findings presented at the 
ACEP meeting indicated many more 
respondents had experienced ver-
bal assault vs. physical assault. Still, 
22% said their work was affected 
because they were a victim of work-
place violence. Also, 48% reported 
workplace violence had changed the 
way they interact with or perceive 
patients, 21% reported experiencing 
symptoms of post-traumatic stress, 
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and 18% said they have considered 
leaving their jobs.

There have been numerous anec-
dotal reports suggesting healthcare 
violence has worsened during the 
pandemic. In a single-center study, 
Clements and McGuire found more 
concrete evidence indicating this was 
the case.2

Although the numbers do not 
indicate why the violence increased, 
a high level of stress related to the 
pandemic might play a role. “Societal 
stress plays itself out in high-intensity 
situations, and EDs are high-intensity 
situations,” Clements says. “When 
you come to the ED ... you are under 
stress. Often times, you are getting 
bad news. People’s ability to cope 
with that [has] clearly not [been] 
adequate as they have taken it out on 
healthcare workers.”

Financial stress, social isolation, 
and substance abuse also could be to 
blame. “We have shown that the rate 
of ED visits related to alcohol use 
has gone up during the pandemic,” 
Clements says. “I think that is going 
to continue to be a problem for years 
to come.”

Healthcare leaders must find better 
ways to address this issue on several 
fronts. “You have to build systems 
to prevent, mitigate, and respond to 
violent events. That is not something 
that places have put as much strong 
effort or resources into as is probably 
necessary,” Clements observes. “Also, 
these are people from our communi-
ties who are going into a healthcare 
setting and perpetrating these acts of 
violence. We can’t solve this alone, in-
ternal to the healthcare organizations. 
We have to go outside our walls to see 
how we fit into communities and how 
we interact with society.”

Further, Clements says it is im-
portant for ordinary citizens to know 
about this problem and to view it as 
unacceptable. “When you don’t think 

about it, and it is behind a closed 
door, it seems like it is acceptable,” 
he says. “If we change the way society 
thinks about how they interact with 
healthcare, how the healthcare work-
ers are there to help [patients], not 
to be a subject of abuse, harassment, 
or violence, then that is really the ulti-
mate [way] to prevent it.”

To that end, Mayo has developed 
a community collaborative that 
includes internal leaders along with 
community leaders, law enforcement, 
social workers, and others. “It is im-
perative that we keep that community 
collaborative going, sit down with 
them, and continue to work out ways 
to mitigate these risks,” McGuire says. 

Other steps to consider include 
making physical changes in the spaces 
used to care for patients. For example, 
leaders must think about where clini-
cians are located in a room to desig-
nate an egress spot. “Then, we have to 
have a reliable and robust response for 
when things do happen to support [a 
healthcare worker], both in the mo-
ment and then in the aftermath of [a 
violent] event,” Clements says.

Clements suggests these efforts 
should include support from legal and 
mental health experts. Additionally, 
providers should feel safe to come 
back to work without any victim-
blaming.

Healthcare systems should provide 
more training so providers feel more 
prepared to handle verbal or potential 
physical assaults. “In medical school, 
I did not receive any training on an-
ticipating a violent patient or how to 
address being in a violent encounter. I 
don’t think my experience is unique,” 
McGuire shares.

Clements echoes these senti-
ments, noting he has been working 
in occupational safety for at least 
seven years and has never received 
any de-escalation or physical safety 
training. “We were really surprised 

to learn how environmental services 
personnel are abused, how the people 
who answer the phones in the clinic 
for appointments are routinely abused 
and yelled at, and how radiology 
techs are physically assaulted,” Cle-
ments reports. “Even we who have 
worked on this were surprised to learn 
how ubiquitous this culture of abuse, 
harassment, and violence has become 
in healthcare.”

McGuire says the time is now for 
the industry to become more proac-
tive. “That’s in terms of training the 
entire multidisciplinary team on ways 
to address a violent encounter,” she 
says. “Moving forward, we also need 
to do more on our part to partner 
with other institutions. Right now, 
mitigation efforts are very localized, 
institution to institution.”

The Mayo Clinic is working 
on making both de-escalation and 
physical safety training accessible to 
all staff. Leaders also are focused on 
building a system of reporting and 
measurement that is simple, reliable, 
and supported by people other than 
just the victim when something hap-
pens. “We need to bring in resources 
to lift the burden of reporting, the 
busywork and paperwork, off the 
shoulders of someone who has already 
suffered through a horrific event,” 
Clements says.  n
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TJC’s Revised Workplace Violence Prevention  
Requirements Take Effect
By Dorothy Brooks

On Jan. 1, 2022, revised work-
place violence prevention stan-

dards from The Joint Commission 
(TJC) took effect.1,2 These revisions 
are in response to the continuous rise 
in healthcare workplace violence-
related injuries over the past decade.

Although workplace violence has 
been widely discussed during the 
COVID-19 pandemic, the issue is 
nothing new to TJC, according to 
Kathryn Petrovic, director of the 
commission’s department of standards 
and survey methods. 

“We have continually addressed 
workplace violence during 
various activities of the survey 
process, such as when assessing 
healthcare organizations’ incident 
reporting processes, during a 
healthcare organization’s emergency 
management plans, and when 
evaluating if organization leadership 
has created and maintained a culture 
of safety,” Petrovic explains. 

Specifically, the revised standards 
address data collection and analysis, 
leadership oversight, training, 
and post-incident procedures. 
Recognizing incidents of workplace 
violence are underreported 
in healthcare, TJC created a 
comprehensive definition of 
workplace violence that should be 
incorporated into an organization’s 
policies and procedures. The glossary 
definition reads: “An act or threat 

occurring at the workplace that can 
include any of the following: verbal, 
nonverbal, written, or physical 
aggression; threatening, intimidating, 
harassing, or humiliating words or 
actions; bullying; sabotage; sexual 
harassment; physical assaults; or 
other behaviors of concern involving 
staff, licensed practitioners, patients, 
or visitors.”

This definition emphasizes 
the vast types of behaviors that 
contribute to the ongoing issue of 
workplace violence. 

“This will aid organizations to 
adopt a comprehensive reporting 
system and approach to reinforce 
a true safety culture necessary to 
eliminate or mitigate the risks of 
workplace violence,” Petrovic offers.

Additionally, hospitals are 
required to conduct an annual 
worksite analysis related to their 
workplace violence prevention 
programs. Leaders must identify 
existing or potential hazards that 
could cause problems. 

“The analysis looks at the 
environmental factors along with the 
operations or activities that occur 
within that environment to identify 
potential risk,” Petrovic says.

Further, hospitals must establish 
processes for continually monitoring 
and investigating incidents involving 
injuries and damage related to 
violence. The best way to meet this 

standard, according to Petrovic, 
is to maintain an easily accessible 
reporting system and make it clear all 
staff can feel comfortable speaking up 
when abuse occurs.

Regarding training, the standards 
outline specific types of instruction 
that must be included in an 
organization’s workplace violence 
prevention program. Instruction 
must include information about 
what workplace violence is and 
details about how to report incidents. 
Training must include an explanation 
about the roles of external law 
enforcement, internal security staff, 
members of the clinical team, and 
leaders. Finally, staff must learn 
about de-escalation, nonphysical 
intervention skills, and physical 
intervention techniques and response 
to emergency incidents.

“The specific elements of each of 
these topics should be based upon 
the policies and procedures developed 
by the organization,” Petrovic says.

Prevention programs should be 
developed by a multidisciplinary 
team and led by a designated indi-
vidual. Incidents must be reported to 
a governing body. There should be a 
process in place for follow-up after an 
episode to support affected victims 
and witnesses, including access to 
trauma and psychological counseling, 
if necessary.  n
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Defuse Tensions and Protect Healthcare Workers 
with a Mix of Unique Tactics
By Dorothy Brooks

Too many clinicians have become 
accustomed to experiencing some 

aggression and hostility as a daily 
part of their job. “This is kind of our 
baseline. A lot of times, we are deal-
ing with people when they are feeling 
their worst,” says Monica Silva, RN, 
BSN, an emergency nurse at St. Mary’s 
Hospital in Tucson, AZ.

Since the start of the COVID-19 
pandemic, Silva says the situation has 
become even worse. “I see that people 
are becoming more desperate. They 
are getting evicted from their homes, 
they have lost their jobs ... and the ED 
is where people go if they don’t have 
health insurance,” she says. “Money 
is tight, so they don’t go to the doc-
tor at the first sign of something; they 
wait until the last minute when things 
are desperate, and that is when I see 
them.”

Silva emphasizes aggression does 
not just come from patients at the 
low end of the economic spectrum. 
Recently, a man verbally abused Silva 
because he believed staff were not 
meeting his needs. “I was walking 
down the hallway ... and a tall, older 
male came out, leaned over me, and 
right in my face started swearing,” 
Silva recalls. 

The man, who was intoxicated, told 
Silva he was a lawyer and that he was 
going to press charges against everyone 
in the ED. “When people who are 
accustomed to being in positions of 
power get into a situation where they 
feel powerless, a lot of times those folks 
will get aggressive,” Silva says. “That 
incident really stands out in my mind 
because it was pretty traumatic for 
me.”

Perceived long wait times irritate 
many; some may lose it completely 

if they see someone who arrived later 
“cut the line” into an exam room. In 
this scenario, Silva says the best way to 
ease tension is a one-on-one conversa-
tion with the waiting patient. Validate 
any pain complaints. Make the person 
feel important. “It is just a matter of 
giving them some time and attention,” 
Silva explains. “It doesn’t even take 
that long, but there is just not enough 
of me when I am working out [in our 
lobby] by myself.”

Silva notes she and all of her col-
leagues have received de-escalation 
training, but limited time and resourc-
es make it difficult to put such skills 
into action. “If I am actively bandag-
ing someone’s arm, I don’t have time 
to go de-escalate what is happening,” 
she says.

In Silva’s view, more staff would 
allow emergency providers to make 
those human connections, thereby 
alleviating the uptick in aggression 
she has seen in recent months. “I need 
other staff members to take care of the 
lobby so that people understand what 
is going on and don’t make their own 
assumptions and feel ignored,” she 
says. 

In a nationwide survey of more 
than 5,000 nurses conducted by 
National Nurses United and published 
in September 2021, more than 57% of 
RNs said staffing has become slightly 
or much worse, up from 47% of nurs-
es reporting such staffing problems in 
a March 2021 survey.1 Respondents 
indicated their facilities were using 
excessive overtime to staff units.

Also, 31% of hospital RNs indi-
cated they faced a small or significant 
increase in workplace violence, an 
increase from the 22% of respondents 
who indicated such in March 2021. 

Respondents attributed the increases 
in workplace violence to staff cuts, 
changes in the patient population, and 
fewer visitor restrictions.

Alan Butler, director of safety and 
security at Cox Health, which oper-
ates several hospitals in Missouri, says 
while the frequency of violence-related 
events in his hospitals has not changed 
much in recent months, the severity is 
much worse. 

“You can attribute that to all of the 
things that have been in our com-
munity, whether it is drug or alcohol 
abuse or behavioral health issues ... 
obviously, all of those things end up 
in our hospitals. The main portal for 
those entries into our hospitals is the 
ED,” Butler says.

However, Butler also observes how 
healthcare providers are challenging 
the public in ways they have not been 
before, including visitation restric-
tions and mask mandates. “We screen 
at every door we have open ... all of a 
sudden, we have set up specific pan-
demic ground rules,” he says. “We get 
lots of arguments, especially about face 
masks. That is really the biggie. Right 
down the street at Walmart, people can 
walk around freely without a mask.”

Regardless of the pushback, Butler 
says Cox Health is standing firm to 
protect everyone’s health. “To lose 
[patients or staff] to COVID because 
we had loose masking requirements in 
the hospital just wasn’t an acceptable 
solution,” he says.

Nonetheless, to deal with any hos-
tility related to the mask requirement 
or anything else, Butler employs sever-
al risk mitigation tactics, ranging from 
active video management and access 
control to staff training. “At the end 
of the day, probably the most valuable 
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tool an organization can give to its staff 
is training. It starts with de-escalation 
training and tactics ... but then leans 
into how [people can] protect [them-
selves] physically,” Butler explains. 
Emergency staff members go through 
extra training called de-escalation 
and containment. “The containment 
piece is really about how you manage 
those most difficult patients. We try 
to recognize aggression early,” Butler 
notes. In these cases, public safety 
and security staff members are placed 
on “patient standby” so they can take 
action quickly should the situation 
escalate. Security officers patrolling 
the ED can make this call, but so can 
an ambulance crew on the way to a 
medical facility with an unruly patient. 
“A lot of times, you can hear people 
ramping up. It is a matter of working 
with care providers to understand what 
is going on in the environment in real 
time,” Butler says.

One particularly novel technique 
leverages specially trained canines in 
the health system’s two busiest EDs in 
Springfield, MO. Typically, a security 
officer will appear with one of the dogs 
when alerted that a patient or family 
member has begun to show warning 
signs. 

“Data have shown that the canines 
are very effective at keeping what we 
call a patient standby from going to 
a patient restraint,” Butler shares. “In 
fact, when we show the dog, there is 
a 30% less likelihood that we have to 
restrain that particular patient.”

In some cases, the tension dissipates 
because the dogs are large and in-
timidating; more often, the technique 
works because patients like the dogs. 
“They seem to calm the individual and 
the situation. We take full advantage 
of that whenever possible,” Butler says. 
“We simply call it ‘showing the dog’ in 
a patient standby situation.”

The canines have been trained for 
police work, although Butler notes 

Cox Health does not deploy them in 
the same way as law enforcement. He 
notes the dogs are bite-trained, bark-
trained, and explosives-trained. “Their 
handlers are public safety officers. As 
part of their routine, those dogs and 
their handlers train eight hours a week 
together,” Butler reports.

The dogs have been deployed in the 
Springfield hospitals for almost a year. 
Staff members love their furry friends. 
“They are a pretty important part of 
our team,” Butler says. “We are still 
not far enough along to understand 
how we will measure [their impact], 
but bits and pieces are starting to fall 
into place that make it very clear there 
is value in the dogs. If nothing else, the 
perception of safety that staff members 
have when the dogs are around is very 
high.” 

Another tool Butler has deployed is 
a small, wearable tracking device with 
two types of monitoring sensors. “The 
buttons are assigned individually to 
staff members,” Butler explains, noting 
these personalized panic buttons oper-
ate with radio frequency and infrared 
technologies.

In the ED, the buttons are tied to 
the call lights outside patient rooms. 
When a nurse enters the patient room, 
the light turns green outside the room. 
When she exits the room, the light 
turns off. If a nurse presses the button, 
the signal will immediately prompt 
public safety officers to respond to that 
specific location. “Very often, if a situ-
ation becomes violent on one of our 
floors or units, you don’t see one per-
sonal panic button, you will see three, 
four, or five of them [alarming] within 
seconds of each other,” Butler observes. 
The panic buttons were deployed in 
a Cox Health behavioral health unit 
before expanding into other units, 
including EDs and urgent care centers. 
The device is primarily for nurses, but 
any staff member who works on a unit 
or floor covered by this technology 

can request the button. In addition to 
investing in panic buttons, Cox Health 
is replacing its security cameras with 
newer technology that includes better 
lenses. It also has equipped all public 
safety and security officers with body-
worn cameras. 

“If you are involved in any type of 
incident, you engage your body-worn 
camera so that we not only get video 
footage, but we also get audio,” Butler 
says. Missouri law does not require 
security to announce to anyone they 
are recording, but Butler says these 
cameras can be used to de-escalate. For 
example, if someone is acting up in the 
waiting room, and a security officer 
announces this behavior is recorded, 
Butler says that can be enough to 
defuse the problem.

To find out what security tools an 
organization needs, Butler says leaders 
should start by conducting a thorough 
risk assessment. “Sometimes, it is 
important to go outside your orga-
nization to find a healthcare security 
professional who has been doing this 
for a long time,” he says. “Let that new 
set of eyes come in, see what you are 
doing, identify where your risks and 
challenges are, and then [determine] 
what the best mitigation [tactics] avail-
able are.”

Whatever leaders decide, they 
must understand safety and security 
personnel cannot operate in a 
vacuum. “You have to partner with 
risk management, legal, nursing, 
compliance,” he says. “There are just 
so many different bodies inside the 
hospital. It is imperative that you work 
with them to build your program.”  n
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‘STRAUMA’ Protocol Activates Care for Patients 
with Concurrent Symptoms of Stroke, Trauma
By Dorothy Brooks

Intriguing research findings suggest 
there may be a place for a new type 

of activation and response for patients 
who exhibit both symptoms of stroke 
and trauma.

Such an approach, called 
STRAUMA, has been in use at 
UCHealth Memorial Hospital in 
Colorado Springs, CO, since 2018. In 
data presented at the virtual American 
College of Surgeons Clinical Congress 
in October 2021, investigators 
reported the novel approach is safe, 
feasible, and guards against the 
potential for catastrophic bleeding 
in cases where stroke treatment is 
provided prior to a thorough trauma 
review.1,2 “[The STRAUMA activation] 
was developed after we noted several 
cases where a patient had a delay in 
either stroke or trauma care,” explains 
Janet Lee, MD, the lead author of 
the research and a fourth-year surgical 
resident at UCHealth Memorial. “One 
of our index cases involved a patient 
who arrived after developing stroke-
like symptoms while speaking to law 
enforcement following a motor vehicle 
accident.”

In that case, only the stoke alert 
was called, and the patient received 
IV tissue plasminogen activator (tPA) 
before trauma scans were reviewed. 
This can be a dangerous situation 
because tPA is contraindicated in 
patients with bleeding risks, such as 
in the case of head trauma or intra-
abdominal injuries. To ensure such 
cases are handled appropriately, 
researchers designed STRAUMA 
specifically for patients who exhibit 
symptoms of stroke and show visible 
signs of trauma. Typically, EMS 
activates the protocol, but other 
emergency providers can call for 

it after an appropriate patient has 
presented to the ED. An activation 
pages stroke and trauma teams to 
respond so they can evaluate the 
patient jointly.

For example, when EMS activates 
STRAUMA, ED providers are ready 
to receive such patients, along with a 
neurologist and a trauma team. “The 
trauma team and the ED team will 
quickly evaluate the patient to see if 
there is any risk of bleeding,” Lee ob-
serves. “We do a chest X-ray, and then 
if we have real concerns for trauma the 
patient gets a CT scan expeditiously, 
and they undergo a neurologic exam.”

However, considering time to treat-
ment is such a critical issue in the case 
of stroke, Lee and colleagues wanted to 
determine whether this joint evalua-
tion process interferes with expeditious 
treatment. In a retrospective review, 
they studied the medical records of 
580 patients who had triggered either 
a stroke or STRAUMA activation 
within 15 minutes of arrival to the ED 
at UCHealth Memorial, a level I trau-
ma center and a comprehensive stroke 
center, between January 2019 and Sep-
tember 2020. Among the participants, 
111 triggered STRAUMA and 469 
triggered a stroke activation. Although 
patients receiving stroke alerts experi-
enced a shorter time-to-CT scan, there 
was no observed difference between 
the groups in time-to-tPA or time-to-
thrombectomy. Specifically, the time-
to-CT scan for stroke alert patients 
was 17 minutes vs. 23 minutes for the 
STRAUMA patients. Following a mul-
tivariable analysis, investigators also 
concluded the STRAUMA activation 
did not increase the risk of mortality.

Lee observes that while the 
STRAUMA activation added six 

minutes to the process overall, the 
risk of patients with trauma receiving 
clot-busting drugs and experiencing 
catastrophic bleeding outweighs the 
slight delay in receiving CT scans, 
considering there were no differences 
between the two groups in time to 
treatment. “Our study showed that 
utilizing the STRAUMA protocol is 
safe and feasible,” Lee says.

The STRAUMA protocol was fine-
tuned in 2020. Before that change, a 
STRAUMA activation could be called 
just on a suspicion of trauma. How-
ever, investigators found too many 
STRAUMA activations were called. 
“Essentially, we were just overtriaging 
... and we found that no patients had 
an injury severity score greater than 9 
without signs of trauma,” Lee says.

Consequently, the protocol 
changed so STRAUMA activations 
are appropriate only in cases where 
the patient exhibits stroke symptoms 
and visible signs of trauma. “The 
[STRAUMA] activation mobilizes 
a lot of people ... and, of course, we 
want to minimize undertriage, but 
overtriage can also become an issue 
with resource utilization,” Lee says.

Currently, the ED at UCHealth 
Memorial handles about two 
STRAUMA activations every week, 
or about 80 per year. Lee anticipates 
additional studies and more data will 
be forthcoming. 

“For us to develop this protocol, we 
had participation not only from the 
trauma team, but also the ED and the 
neurology department,” Lee explains. 
“Having that collaboration is very 
important, and continuing to moni-
tor for volume, compliance, and other 
metrics is important as well to improve 
the protocol.”  n
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EMTALA Violations, Malpractice Claims Possible  
if ED Goes on Diversion Inappropriately
By Stacey Kusterbeck

Surges in volume combined with 
staffing shortages can force EDs 

to go on diversion as a last resort. The 
problem is for some EDs, this happens 
regularly. “The problem with diversion 
is that it cannot be uniformly ap-
plied,” says John C. West, JD, MHA, 
DFASHRM, CPHRM, principal at 
West Consulting Services, a Signal 
Mountain, TN-based risk manage-
ment and patient safety consulting 
firm.

Going on diversion does not com-
pletely solve the capacity problem. “If 
a countywide service does not come to 
a particular ED when that is the closest 
ED, it is not a violation of EMTALA if 
that ED is on divert,” West explains.

However, if an ambulance arrives at 
a hospital despite the diversion proc-
lamation, the ED probably still does 
have to treat that patient. “The same 
is true for walk-ins. Walk-in patients 
cannot be turned away just because the 
hospital is on divert,” West cautions.

Diversion is preferable to an inabil-
ity to treat patients. “It may not solve 
the problem, but it can alleviate the 
problem,” West offers.

Often, a patient is sent to Hospital 
A because the belief is Hospital A has 
the capacity to treat. However, Hospi-
tal A is slammed and cannot provide 
the necessary services. In turn, Hos-
pital A sends the patient to Hospital 
B. “There can be problems with these 
cases when the delay exacerbates the 
injury,” West says.

If the hospital’s failure to commu-
nicate diversionary status factors into 
this, the hospital can be liable under 
EMTALA. If the primary care physi-
cian sends the patient, “the ED would 
have to treat the patient despite the 
diversionary status,” West says. “It does 
not matter what the primary care phy-
sician knows or does not know about 
the ED’s capacity.”

Patients are unlikely to successfully 
sue for malpractice by alleging im-
proper diversion caused a bad out-
come. “One of the issues with suing a 
hospital for malpractice that wrong-
fully went on diversion is establishing 
a provider/patient relationship,” West 
notes.

If the patient never went to that 
ED, there can be no provider/patient 
relationship. Thus, the patient’s only 
option is a claim for failing to screen as 
required by EMTALA, another uphill 
battle. “That patient has to have been 
shown to have ‘come to’ the hospital 
in order to invoke EMTALA,” West 
explains. “But that claim will fail if the 
hospital was appropriately on divert.”

ED diversions “are up in some areas 
of the country, but not in others, from 
what I am hearing from physicians and 
hospitals,” reports Stephen A. Frew, 
JD, vice president of risk consulting 
at Johnson Insurance Services. EDs 
are full of people who delayed medical 
care during the pandemic. Today, they 
are presenting higher acuity and more 
frequently. “Many diversions I have 

heard about lately are being attributed 
to staffing shortages rather than bed 
shortages,” Frew notes. “Many hospi-
tals question whether some hospitals 
are transferring patients based on 
perceived unfavorable profits from the 
patient’s care.”

ED providers divert patients based 
on their perception of staff workload 
and a genuine concern for the best care 
for patients. “They just order the am-
bulance to go elsewhere based on their 
subjective appraisal,” Frew says.

Emergency physicians (EPs) should 
consider going on diversion may 
increase patient risk and the ED to 
which they are diverting often may be 
more overloaded than the first ED. 
Additionally, diversions might deplete 
available EMS units for extended peri-
ods. Further, the technical components 
of diversion policies may not have 
been completed.

CMS expects diversion decisions to 
be made per policy, and documented 
as such. “Most EDs are very poor 
on diversion documentation,” Frew 
observes. When challenged on this, 
the typical response is staff was too 
busy caring for patients to complete 
paperwork. “CMS seldom accepts that 
answer except in declared disaster situ-
ations,” Frew warns.

Diversion is “generally misunder-
stood by EDs,” according to Frew. 
“They tend to think that they order 
diversion, where EMTALA makes it 
more of a request, at best.”

https://bit.ly/3FneP7M
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Under EMTALA, a hospital may 
redirect an ambulance bringing a pa-
tient to its ED to another facility only 
if the hospital is on formal diversion. 
That means the hospital must main-
tain a policy and procedure to place 
the hospital on diversion, and person-
nel must have complied with that 
regulation. “The standard for diversion 
is different from the standard for when 
a facility must accept a transfer from 
another hospital,” Frew notes.

A hospital on diversion still may 
be required to accept a transfer. 
“EMTALA requires a hospital that is 
on diversion to accept a patient and 
provide care if the patient presents to 
the hospital seeking care,” Frew adds.

The “presentation” can be because 
the patient comes to the ED anyway, 
or because the ambulance brings the 
patient to the ED even after EMS 
were told to go elsewhere because of 
diversion. “Once an ambulance has 
crossed the outer boundary of the 
hospital campus, EMTALA forbids 
diversion for any reason unless an ap-
plicable emergency EMTALA waiver 
is in effect,” Frew cautions. A hospital 
that receives a patient from an ED on 

diversion they believe is inappropriate 
under EMTALA is required to care for 
that patient and report the EMTALA 
violation (to the state or CMS) within 
72 hours of the receipt of the patient. 
“Failure to report may result in an 
EMTALA citation against the receiv-
ing hospital,” Frew says.

To avoid problems with EMTALA, 
Frew recommends that hospital diver-
sion policies include community-based 
policies, created in agreement with 
EMS and other area hospitals, so ev-
eryone is handling diversion similarly. 
Many states direct county or regional 
EMS councils or similar organizations 
to coordinate EMS and diversion 
practices. “Policies should reflect state, 
local, and EMTALA requirements,” 
Frew says.

Create a formal activation proce-
dure that specifies who must order 
diversion, acceptable reasons for 
diversion, how it is handled, and how 
the diversion is communicated to fire/
EMS/police dispatch and other hos-
pitals. “Some diversions may be total 
diversions for the facility, and some 
are for specific types of cases,” Frew 
explains. 

There should be a limited duration 
for diversions (e.g., four hours). This 
way, diversion must be extended 
formally rather than allowed to 
continue indefinitely. Put in place 
nonretaliation provisions that forbid 
hostility toward ambulances, EMS 
personnel, or government agencies that 
come to the ED due to the patient’s 
condition or the patient or family’s 
request, despite the fact they were 
notified of diversion status.

Require documentation of all 
diversion activations and create a 
formal “post-action” review of all 
formal diversion activations. EDs can 
examine the cause, appropriateness, 
documentation, and necessary feasible 
actions to avoid diversions in the 
future.

Where appropriate, there can be 
forced termination of diversion. This 
is a provision that indicates when most 
hospitals in an area are on diversion, all 
must come off diversion to give EMS 
available destinations. “Otherwise, 
ambulances simply ignore diversion to 
avoid long transports and depletion of 
limited EMS units in a region,” Frew 
says.  n

No Reassessment of Patients in Waiting Room  
or Hallway Is Malpractice Risk
By Stacey Kusterbeck

In crowded EDs, some patients 
will suddenly deteriorate without 

anyone knowing. “For myriad reasons, 
there may be situations in which 
patients who have severe worsening of 
symptoms fail to say anything. Failure 
to notice and address the patient’s 
change could result in EMTALA and 
ordinary liability,” warns Nathan A. 
Kottkamp, JD, partner at Richmond, 
VA-based Williams Mullen.

Bad outcomes drive malpractice 
lawsuits. “The events will be viewed 

with skepticism under a significant 
hindsight bias,” Kottkamp says.

Evidence in the ED chart 
indicating someone reassessed the 
patient during long waits is legally 
protective. 

“The ED team can significantly 
reduce liability by making sure to 
regularly — several times an hour — 
scan the waiting room to be sure that 
no person waiting has had a major 
incident in the meantime,” Kottkamp 
says.

CMS has been clear: EMTALA 
applies no matter where a patient 
comes to the hospital, as well as no 
matter where the patient is seen. That 
includes the ED waiting room and 
hallways. 

“The key is that any boarding in 
the hallway should still include some 
periodic checking in with the patient 
to be sure that there has not been 
a significant adverse change in the 
patient’s condition that requires the 
patient to be moved to a higher level 
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clinical setting,” Kottkamp offers. In 
the event of a malpractice lawsuit, 
timing and results of repeat vital signs 
and reassessments will be scrutinized. 

“It is particularly important to 
document repeat vitals and patient 
reassessments in patients who 
initially present with abnormal 
vitals and concerning exams,” says 
Melanie Heniff, MD, JD, FACEP, 
FAAP, assistant professor of clinical 
emergency medicine at Indiana 
University School of Medicine.

Both EPs and ED nurses must be 
conscious of the patient’s length of 
stay and trends in vital signs. Plaintiff 
attorneys will scrutinize the patient’s 
vitals at the time of discharge. “When 
nurses find abnormal vitals at the time 
of a patient’s discharge, it is imperative 
that they notify the physician before 
the patient is released,” Heniff says.

Good documentation on 
reassessment can refute testimony 
that the patient was completely 
overlooked in the waiting room or 
hallway. “Patients may state that they 
attempted to flag down a nurse or 

doctor, and were simply ignored,” says 
Robert W. Derlet, MD, professor 
emeritus of emergency medicine at the 
University of California, Davis.

It is legally problematic if vital signs 
and nursing notes are not documented 
at regular intervals. “It is the hospital 
CEO’s responsibility to ensure that 
there are enough ED staff. The 
hospital CEO may be liable in court if 
they ignored cries for increased staffing 
in the ED,” Derlet says.

Derlet suggests ED providers 
conduct regular “hallway rounds” (e.g., 
every 60 minutes) to check vital signs. 
The obvious problem is ED providers 
have to manage other critically ill 
patients. 

“They may falsely assume that 
patients in the hallway are now less 
sick since they’ve been stabilized,” 
Derlet says.

Some hallway patients need close 
monitoring, but there is no ED nurse 
available to monitor the patient. 
In some cases, equipment is not 
plugged into central monitoring. “By 
definition, hallways are not wired to 

a central monitor — they are just 
hallways,” Derlet observes.

If no one monitors the respiratory 
status of an asthmatic or a patient 
with an exacerbation of COPD, bad 
outcomes can happen quickly — and 
go undetected. Legally speaking, 
“hallway boarding is a vulnerability for 
the hospital,” Derlet says.1

Plaintiff attorneys can bolster their 
case by pointing out a simple truth: 
Patients really dislike hallways.2 “The 
jury will be pretty sympathetic to that 
just being really unacceptable,” Derlet 
says.  n
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Effective Defense for ED if Allegation  
Is Failure to Rule Out Aortic Dissection
By Stacey Kusterbeck

If aortic dissection is missed, the EP’s 
assessment and tests ordered are 

going to be scrutinized. According to 
a recent literature review, neither an 
Aortic Dissection Detection Risk Score 
(ADD-RS) nor a negative D-dimer 
are enough to exclude acute aortic 
dissection.1

Aortic dissection is not common 
in the ED. “We are not going to see 
it on a very routine basis, but there’s a 
very high mortality rate if we miss it. 
As emergency physicians, one of our 
primary roles is to evaluate patients for 
life-threatening conditions, so we have 

to think about dissection,” says Brit 
Long, MD, the study’s lead author 
and a San Antonio-based EP. 

EPs may err on the side of caution 
and order CT angiography, but this 
carries downsides, too. It slows the ED 
flow and increases patients’ radiation 
exposure. 

“We were looking for evidence to 
determine if there’s an easier way to 
potentially exclude aortic dissection in 
patients who are considered low risk,” 
Long says.

Long and colleagues reviewed 
literature about two tools: D-dimer 

and ADD-RS. “D-dimer is very non-
specific. It is elevated in a number of 
conditions,” Long notes.

Many inflammatory conditions will 
result in an elevated D-dimer. “At the 
same time, though, it does have high 
sensitivity, and can potentially be used 
to exclude a disease if you use it the 
right way,” Long says.

Long and colleagues found D-
dimer alone likely is not enough to 
rule out aortic dissection. The ADD-
RS takes pre-existing conditions and 
physical exam findings into account, 
and gives a score of 0 to 3. A low-risk 
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score or even a score of 0 alone also 
likely is not enough to rule out aortic 
dissection. 

However, Long and colleagues 
found a negative D-dimer and risk 
score of 0 gives a high sensitivity to 
rule out aortic dissection without the 
need to obtain a CT scan of the chest. 
“There is a very, very low likelihood 
of a patient having a dissection with 
a negative D-dimer and score of 0,” 
Long explains.

Still, none of this discounts clinical 
judgment. A patient could present 
with focal arm weakness, chest pain, 
and hypertension, and end up with a 
ADD-RS score of 1. Despite the low 
score, “that’s a difficult situation. Clini-
cally, it fits with the picture of dissec-
tion,” Long says.

This is where the EP’s clinical judg-
ment comes into play. In this case, the 
patient needs further evaluation for 
dissection and management. “The D-
dimer and the score should not trump 
any clinical judgment. They should 
only supplement decision-making,” 
Long offers.

If aortic dissection (or any danger-
ous condition) is a possibility and the 
patient is going to be discharged, a 
discussion is needed about returning to 
the ED if symptoms recur. “In the ED, 
the tricky thing is that we see the pa-
tient at one point in time, and diseases 
are evolving entities,” Long observes.

Many times, EPs do engage in the 
discussion, but just forget to document 
it. “You need to just take that extra 30 
seconds and document that you had 
the discussion, the patient understood, 
and why you thought the condition 
was not present at the time,” Long 
stresses.

One obstacle to prevailing in 
malpractice litigation is the mortality 
rate for aortic dissections, especially 
abdominal aortic dissections, is high, 
even with timely diagnosis and surgi-
cal intervention. “Many patients die 

from strokes in the days following 
surgery. Plaintiffs’ attorneys have an 
uphill climb establishing proximate 
cause,” says Kenneth N. Rashbaum, 
JD, a partner at New York City-based 
Barton.

For EPs, aortic dissection is “one of 
the can’t-miss diagnoses,” says Mark 
Spiro, MD. “This is a very devastat-
ing disease, but is less common and, at 
times, we don’t think about it.”

Aortic dissection presents in a 
variety of ways. “Almost a quarter of 
people die before they even get to the 
ED. For every hour delayed, mortality 
goes up anywhere from 1% to 3%,” 
notes Spiro, chief medical officer of the 
Walnut Creek, CA-based The Mutual 
Risk Retention Group.

Some aortic dissection patients 
report knifelike pain in the chest and 
back; others report difficulty swal-
lowing; in some patients, symptoms 
come and go. “We’re no different from 
anybody else. We have had missed 
diagnoses,” Spiro reports.

In two of those cases, the patients 
complained of feeling like they had 
to burp but being unable to — and 
the EP did not think of aortic dissec-
tion. “In both cases, the patient was 
discharged and died from the disease,” 
Spiro says.

Risk factors (e.g., cardiovascular 
disease, hypertension, Marfan syn-
drome, or family history) also must 
be factored in. Some aortic dissection 
cases have involved a sudden increase 
in blood pressure, which might make 
the EP incorrectly suspect cocaine use 
or a reaction to vigorous exercise such 
as weightlifting.

Some suspected aortic dissection 
patients undergo a chest X-ray, which 
may show a widened mediastinum — 
or not. “It’s not present all the time, 
but it’s present more than half the 
time,” Spiro says. 

If it is present but subtle, and goes 
unappreciated by whoever is reading 

the X-ray, “that’s problematic,” Spiro 
says. “Anyone reviewing the chart will 
think, ‘Why didn’t they pick that up?’”

An abnormal blood pressure also 
raises the index of suspicion (e.g., 
someone whose typical blood pres-
sure is 120/80 mmHg who records a 
reading of 160/50 mmHg). “Noth-
ing is specifically diagnostic until you 
are getting the CT. Then, there it is,” 
Spiro says. “CT angio with IV con-
trast should pick it up, is quicker than 
MRI, and is usually where people go 
to get the diagnosis.”

Documenting equal pulses also is 
key. Are the right and left arms, or the 
upper and lower extremities, the same? 
Or is there a difference of 20 mm in 
the pulses? If the patient is going to be 
discharged and aortic dissection was 
on the differential during the ED visit, 
the chart should indicate why the EP 
believed it was unlikely: The neck veins 
were flat, the ECG was nondiagnostic, 
there were no risk factors, the blood 
pressure was normal, they recorded 
equal pulses, and the chest X-ray 
showed no widening of the mediasti-
num. “Even then, you can still miss it,” 
Spiro says. “It is not an easy diagnosis 
to make, and we can’t do advanced 
imaging on every single person who 
comes through the ED.”

The mere act of documenting why 
aortic dissection was thought to be 
unlikely could make the EP reconsider 
the decision to discharge. “It makes 
you think for another second,” Spiro 
says. “If you go through the thought 
process, that’s the main thing.”  n
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Patients’ Involvement in Decision-Making Linked 
to Lower Malpractice Risks
By Stacey Kusterbeck

If patients are more involved in 
decision-making, it is less likely they 

will complain about the healthcare 
they received, according to the results 
of a recent study.1 “This survey was 
population-based in Denmark, where 
‘complaints’ can include compensation 
claims and patient complaints about 
clinicians to disciplinary boards,” notes 
Michael J. Barry, MD, one of the 
authors and director of the Informed 
Medical Decisions Program at Massa-
chusetts General Hospital.

Barry and colleagues gave 6,756 
participants the example of prostate-
specific antigen (PSA) screening in 
men age 45-70 years. Each participant 
received one of 30 different versions 
of a mock clinical encounter, which 
all differed in how much patients were 
involved, the patient’s decision (either 
PSA test or no PSA test), and the 
clinical outcomes. Researchers then 
measured respondents’ inclination 
to complain about care in the differ-
ent scenarios. They found the urge to 
complain was greater if the patient 
was excluded from decision-making. 
“The main finding, that more patient 
involvement was related to a lower 
likelihood of complaint, was not sur-
prising,” Barry offers.

The finding was consistent with 
earlier research.2,3 Although the au-
thors studied the screening test offered 
in an outpatient setting, there are im-
portant risk implications for the ED. 
“When there is more than one reason-
able treatment option, discussing the 
options with the patient and docu-
menting the discussion may mitigate 
malpractice risk, especially in the event 
of a bad outcome,” Barry observes.

Engaging patients in decisions 
about their care in the ED “is critical 

to ensuring the best care,” empha-
sizes Chadd K. Kraus, DO, DrPH, 
FACEP, CPE, director of emergency 
medicine research and a staff EP at 
Geisinger Emergency Medicine in 
Danville, PA. 

Patient decision-making capac-
ity (i.e., to fully understand the risks 
of, benefits from, and alternatives to 
diagnostic tests or treatments) should 
be documented in the chart. Shared 
decision-making discussions are a 
great option, but so are evidence-based 
visual decision aids. This can help EPs 
describe risks for conditions such as 
acute coronary syndrome in patients 
with chest pain or possible outcomes 
for specific stroke treatments. “When 
patients are empowered to participate 
in decisions about their care, they are 
likely to have greater trust in their 
physician, to be more satisfied with 
their care, and to be less likely to fault 
physicians for adverse outcomes,” 
Kraus says.

Effective patient participation in 
shared decision-making in the ED 
works best if there is trust and a good 
rapport. Monika Smith, DO, MBA, 
suggests EPs start with casual conversa-
tion unrelated to the ED visit, such as 
asking about patients’ family members, 
pets, or hobbies. Decision aids “help 
EPs present information in a standard-
ized format that includes all-important 
content,” says Smith, chief of the ED 
at Virtua Our Lady of Lourdes in 
Camden, NJ.

Ideally, treatment options (includ-
ing risks, benefits, and alternative 
therapies) are discussed. The patient’s 
values and preferences are considered 
and incorporated. 

“Historically, one of the most com-
mon reasons for legal action is patients’ 

perception that providers withhold 
explanations or information,” Smith 
notes.

ED providers can mitigate this risk 
by making sure patients truly under-
stand their diagnosis, treatment, and 
care details. “Shared decision-making 
is a two-way doctor-patient interac-
tion meant to achieve a more legally 
and clinically robust decision than the 
traditional paternal model for patient-
physician communication,” Smith 
explains.

Informed patients know more 
about their condition, are more likely 
to adhere to treatment plans, and 
more likely to return to the ED if their 
condition deteriorates, preventing bad 
outcomes and malpractice risks. “En-
gaged patients who participate in their 
decisions are more satisfied with their 
care, have more realistic expectations 
about benefits and harms, and feel 
more accountable for their outcomes,” 
Smith says. “This makes them less 
likely to pursue legal ramifications.”  n
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ED Plays ‘Central Role’ in STEMI Care
By Stacey Kusterbeck

A new policy statement on ST- 
 segment-elevation myocardial 

infarction (STEMI) care from the 
American Heart Association acknowl-
edges declining morbidity and mortal-
ity rates.1 Still, room for improvement 
remains. “The ED plays a central role 
in the STEMI system of care,” notes 
Alice Jacobs, MD, FACC, lead state-
ment author and vice chair for clinical 
affairs in the department of medicine 
at Boston University Medical Center.

Jacobs and colleagues offered 
recommendations on how the ideal 
system of care for STEMI patients 
should be designed and implemented. 
“The overall goal is to ensure that 
patients with STEMI receive the best 
evidence-based care at each stage in 
their illness,” Jacobs says. 

Although the policy focuses on 
STEMI patients, similar concepts 
“could and should” be applied to those 

with other time-sensitive cardiovascu-
lar disorders, Jacobs says. EDs must be 
ready to facilitate direct transport to 
the cardiac catheterization lab. “Impor-
tantly, the ED should be represented 
at institutional and regional multidis-
ciplinary quality improvement meet-
ings,” Jacobs urges.

ED providers could contribute in 
specific ways, including prehospital 
cath lab activation, knowing when it is 
appropriate to bypass the ED, under-
standing the sequence of events for 
patients presenting to the ED, know-
ing what to do to shorten ED dwell 
time, and knowing what is best to do 
if awaiting cath lab arrival.

For EDs seeking to improve 
STEMI care, Jacobs offers important 
considerations. Specifically, at STEMI 
referral hospitals, ED providers should 
diagnose STEMI, provide guideline-
directed medical therapy, and offer the 

planned reperfusion strategy accord-
ing to guideline recommendations for 
time-to-reperfusion. “The ED strives 
to shorten door-in-to-door-out time, 
which has been shown to be associated 
with in-hospital mortality,” Jacobs says.

For STEMI receiving centers, the 
ED should be prepared to accept 
patients who are walk-ins, arrive 
via EMS, or arrive via interhospital 
transfer, always with the goal of 
limiting ED dwell time. “ED dwell 
time has been shown to be associated 
with in-hospital mortality,” Jacobs 
warns.  n
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In ED, Medication Harms Often Caused  
by Nontherapeutic Use
By Stacey Kusterbeck

A surprising number of ED visits  
 involve patients who are present-

ing because of medication harms, 
according to a recent analysis.1 Data 
from 60 EDs for visits during 2017-
2019 revealed that an estimated one 
out of 64 ED visits each year are for 
acute medication-related harms. “Pre-
vious studies of medication safety have 
focused on harm from medications 
when taken for therapeutic reasons or 
harm from specific types of nonthera-
peutic use,” says Dan Budnitz, MD, 
MPH, CAPT, USPHS, the study’s 
lead author and director of the CDC’s 
Medication Safety Program.2

Budnitz and colleagues examined 
the number of ED visits that 
happened when people who took 
medications for any reason (e.g., 
prescribed by a clinician, recreational 
use, or intentional self-harm). When 
considering all types of medication-
related harms, the rate of ED visits 
was similar for patients age 15-64 
years. “What differed was the intended 
use for medications and the specific 
medications involved for each age 
group,” Budnitz reports.

Of the 96,925 cases included in the 
analysis, 69.1% involved therapeutic 
use. Medication-related misuse, abuse, 

or self-harm caused approximately 
62% of ED visits for medication-
related harms in patients age 15-24 
years, but only 22% of visits for 
patients age 55-64 years. For patients 
younger than age 45 years, 52.5% of 
ED visits involved nontherapeutic use.

For children younger than age 
5 years, unsupervised medication 
exposures and therapeutic use of 
antibiotics were the leading causes of 
harm. For patients age 15-24 years, 
misuse, abuse, or self-harm involving 
alprazolam were to blame. For patients 
age 25-44 years, it was nontherapeutic 
use of benzodiazepines. More research 
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Legal Action Possible, But Not Always Advisable, 
for Bad Reviews of ED Visit
By Stacey Kusterbeck

Nothing can stop patients from 
posting terrible reviews about ED 

visits online. When it happens, some 
providers want to take legal action. 
Kenneth Dort, JD, fields such calls 
regularly. “People often want to sue the 
person who posted something nega-
tive. The question is: Even if it’s some-
thing they could do, is it something 
they should do?” says Dort, a partner 
at Faegre Drinker Biddle & Reath in 
Chicago.

 There are no legal grounds to sue 
someone for a subjective comment 
such as “The ED nurse was totally 
incompetent.”

“It is a hotheaded, opinionated 
statement. But unless it is truly, 

objectively disprovable, it’s probably 
better to just let it go,” Dort suggests.

Threatening legal action could 
complicate the situation. Usually, 
it is hard to prove the statement is 
untrue. Even straightforward accusa-
tions like “The EP misdiagnosed me 
with indigestion when it was actually 
a heart attack” are “massively, factually 
complicated,” Dort notes.

If the provider ignores the criticism, 
it will be forgotten quickly. “Some 
people might see the post and ask the 
EP about it. That’s going to last for 
maybe a couple weeks,” Dort observes. 
“Most of the things that appear on 
these sites blow up at first, then fizzle 
out quickly.”

To prove the statement is false, the 
provider would have to file a lawsuit. 
“That will last months, if not years, as 
discovery drags on,” Dort warns. “It 
probably isn’t a best use of the doctor’s 
time and the hospital’s resources.”

Even learning the identity of the 
poster might require the EP to obtain 
a court order to force the website or 
social media platform to uncover their 
identify. The sites will fight back legally 
against this, likely successfully. “Con-
tacting the platform to demand they’ll 
pull it down or edit it is not going to 
work. They won’t be forced to,” Dort 
says.

Since the EP is alleging the state-
ment was false, the person who made 

is needed on the most effective harm 
reduction approaches when young 
and middle-aged adults intentionally 
misuse benzodiazepines, opioids, and 
over-the-counter medications. “For 
example, can screening tools that ac-
curately identify patients who are likely 
to misuse medications or self-harm 
with medications be coupled with ef-
fective prevention?” Budnitz asks. 

For patients age 45 years and older, 
therapeutic use of anticoagulants and 
diabetes agents inflicted the most 
harm. “For older adults, optimizing 
both the safety and effectiveness 
of anticoagulants and diabetes 
medications continues to be a 
challenge,” Budnitz laments.

New oral anticoagulants (e.g., 
apixaban and rivaroxaban) carry 
lower rates of bleeding complications. 
New diabetes medications (e.g., 
SGLT2 inhibitors and GLP-1 
receptor agonists) carry lower rates 
of hypoglycemia.3 “Nonetheless, 

bleeding from anticoagulants and 
hypoglycemia, especially among older 
adults, remains the leading cause of 
acute adverse events leading to ED 
visits,” Budnitz reports.

Patients experiencing harms from 
medications present to the ED in 
many ways. Sometimes, it is apparent, 
such as changes in mentation; other 
times, it is more inconspicuous and 
requires diagnostic tests to pinpoint, 
says Andrew S. Martin, MSN, RN, 
CPHRM, patient safety analyst and 
consultant at ECRI. “ED clinicians 
may become anchored on a particular 
diagnosis and may not always consider 
medication harm, as medication harm 
may manifest with similar symptoms 
as other diagnoses,” Martin observes.

Patients do not always disclose 
nontherapeutic use of medication to 
providers. Mary C. Magee, MSN, 
RN, CPHQ, CPPS, project manager, 
patient safety analyst, and consultant 
at ECRI, warns, “this nondisclosure 

does not alleviate the responsibilities 
of the ED clinicians to identify acute 
issues, provide treatment to stabilize 
the patient, and refer for follow-up, as 
appropriate.”  n
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CME/CE QUESTIONS

1. In an anonymous survey of a 

multidisciplinary cohort of health-

care workers, what percentage 

indicated they had experienced 

workplace violence in the six 

months before the survey?

a . 25%

b . 37%

c . 53%

d . 72%

2. The revised Joint Commission 

workplace violence standards will:

a . provide a more defined 

framework to guide healthcare 

organizations .

the statement must prove the state-
ment was true to prevail. “If the EP 
files a libel lawsuit, that could very 
well be initiating a counterclaim for 
malpractice,” Dort says.

A post such as “The ED nurse 
was impaired and gave me the wrong 
medication” might be provably false. 
In that case, Dort says the hospital’s 
risk management department might 
consider responding to the post (or 
sending a letter) stating, “We saw your 
post. Please be advised we investigated 
this and the statement is objectively 
false.”

In most cases, the best course of 
action for the maligned provider is 
to resist the urge to respond. “Taking 
defensive action could be just digging 
the hole deeper,” Dort says.

There also is the possibility the bad 
review of ED care is valid. “Often, 
the negative reviews are revealing. It’s 
a form of consumer feedback that the 
ED providers might not be used to 
getting, but might really need to hear,” 
says Eric Goldman, JD, associate 
dean of research and professor at Santa 
Clara (CA) University School of Law.

When an EP learns of a negative re-
view, he or she might consider if there 
is any validity. “If so, a lawsuit is irrel-
evant, because the patient is providing 
valuable feedback,” Goldman says.

In his experience, plaintiffs often 
regret these suits and usually are un-
satisfied with the results.  Instead, the 
provider might publicly acknowledge 
the commenter’s concerns while com-
plying with patient privacy regulations.

The EP could post a statement say-
ing “the feedback is being taken seri-
ously,” or explain the policies involved: 
“We attempt to check all patients 
in within X minutes” or “We keep a 
radiologist on staff 24/7.”

“Those kinds of operational policies 
can be disclosed without addressing 
the specifics of an allegation in a 
privacy-disrespectful way,” Goldman 

says. Some EPs insist it is improper for 
a layperson to critique their expertise; 
after all, patients did not go to medical 
school and never practiced medicine. 
“But patients know a lot. Arrogance 
will blind you to all of the feedback 
consumers are giving,” Goldman 
cautions.

If EPs are going to publicly re-
spond to a negative review, it is best to 
“keep it as generic as possible,” advises 
Andrew C. Stebbins, JD. “Talk more 
about your practice and how you 
handle issues more than responding to 
the specific patient.”

There is always the danger that the 
EP will respond in a way that identifies 
the patient. This could be a violation 
of patient privacy regulations, regard-
less of how many details the patient 
already publicly posted. “That’s an easy 
win for somebody who’s trying to at-
tack you. Even if they identify them-
selves, it’s better not to respond in a 
way that is identifiable,” says Stebbins, 
managing attorney at Orange Village, 
OH-based Minc, which specializes in 
defamation and online reputation.

The patient could accuse the EP of 
a HIPAA violation. “It is almost always 
a bad idea to try and refute the allega-
tions in a review through the reply 
process,” Stebbins says. Generally, 
any response that references, or even 
acknowledges, the treatment a patient 
received is problematic and can run 
afoul of HIPAA. 

Assuming statements are provably 
false, the EP can move forward with 
a defamation action, even against an 
anonymous reviewer. 

“Examples of provably false 
statements include allegations of 
abandonment, complications that 
did not occur, or other claims of 
malpractice that can be disproven 
with a simple review of the patient’s 
records,” Stebbins says.

Before filing a claim, consider how 
much damage has resulted from the 
bad review. What does the EP want to 
remedy in terms of compensation or 
restoring reputation? Many EPs just 
want the review taken down and make 
sure it is not posted anywhere else.

Another valid reason for pursuing 
legal action: To put a harassing, 
vindictive patient on notice that the 
EP will not tolerate false accusations. 
“Often, people who are willing to do 
this don’t just stop at online reviews. 
Some take it further and start making 
false reports to medical boards or 
calling employers,” Stebbins says.

A strongly worded letter from an 
attorney says the EP is not going to 
allow it. Providers must put emotions 
aside and make hard calculations on 
what they are looking to achieve — 
and how much they are willing to 
spend. “We are very careful before we 
bring a defamation action to make 
sure these are provably false claims,” 
Stebbins says. “But it is doable.”  n
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b . change the way the 

commission approaches 

workplace violence .

c . put more responsibility for 

safety on clinicians and nursing 

staff .

d . dictate where hospitals should 

obtain workplace violence-

related training .

3. Which is true regarding ED 

diversion?

a . If an ambulance arrives on 

hospital property despite the 

facility’s diversion status, the 

ED does not have to treat the 

patient .

b . Walk-in patients can be 

turned away if the hospital is on 

diversion .

c . Malpractice lawsuits alleging 

a bad outcome was caused 

by diversion do not require a 

provider/patient relationship to 

have been established .

d . A hospital on diversion still 

may be required to accept a 

transfer under EMTALA .

4. Which is true regarding 

reassessment of patients in 

hallways?

a . If patients fail to report severe 

worsening of symptoms, it limits 

liability for emergency physicians 

(EPs) .

b . Failure to notice and address 

the patient’s change could result 

in EMTALA and ordinary liability .

c . After initial triage, EMTALA no 

longer applies if patients are in 

hallways . 

d . CMS evaluates EMTALA 

compliance based solely on 

capacity without regard to 

capability .

5. Which makes aortic dissection 

highly unlikely, according to a 

review of the literature?

a . A negative D-dimer alone

b . A low ADD-RS score alone

c . A negative D-dimer combined 

with an ADD-RS of zero

d . An elevated D-dimer 

combined with an ADD-RS of 

zero

6. Which is a likely result of 

more patient involvement in 

decision-making?

a . Fewer patient complaints 

about the healthcare they 

received

b . A higher percentage of 

successful malpractice lawsuits 

against EDs

c . More frivolous regulatory 

complaints against ED providers

d . Low satisfaction scores due 

to confusion over multiple 

treatment options

7. Which is the leading cause of 

acute adverse events leading 

to ED visits?

a . Bleeding from anticoagulants 

and hypoglycemia

b . Therapeutic use of antibiotics

c . Misuse of a benzodiazepine 

used to treat anxiety

d . Therapeutic use of opioids

8. Which is true regarding 

negative reviews on ED visits?

a . EPs are highly likely to prevail 

in a defamation lawsuit, even if 

the statement is an opinion, if 

there were significant financial 

damages . 

b . ED providers are far more 

likely to prevail in libel lawsuits 

than inpatient providers .

c . To prevail in a libel lawsuit, 

the EP would have to prove the 

statement was false .

d . Courts require social media 

sites to edit posts regarding 

healthcare providers, so long 

as there is legitimate reason 

to believe the information is 

defamatory . 


