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A triage nurse’s note stating that a 
patient had fever and hip pain 
in his prosthetic hip became 

a key area of focus during a recent 
malpractice trial. At deposition and 
at trial, the emergency physician (EP) 
claimed to have examined the hip, and 
found that the patient did not have 
increased pain with range of motion.

“The emergency physician did 
not document the exam. The patient 
turned out to have septicemia with 
bacteria in the urine,” says Ken Zafren, 
MD, FAAEM, FACEP, FAWM, EMS 
medical director for the state of Alaska 
and clinical professor in the Division of 
Emergency Medicine at Stanford (CA) 
University Medical Center.

The EP diagnosed pyelopnephritis 
due to bacteriuria, but never explained 
how this caused hip pain. The patient’s 
urine and blood cultures ultimately 
grew methicillin-resistant Staphylococcus 

aureus (MRSA). Two days after the 
emergency department (ED) visit, the 
patient was admitted to the hospital; 
a large purulent hip effusion was 
eventually discovered and drained. 
“By this time, the patient was in 
septic shock, and subsequently died 
from multi-organ system failure,” says 
Zafren. “The jury returned a defense 
verdict only by default. They really 
couldn’t agree.” 

The nursing notes made it clear that 
the patient’s chief complaint was hip 
pain and fever. “It should have been a 
straightforward case of investigating 
the source of the fever, with the first 
priority being to see if the prosthetic 
hip was infected,” says Zafren. The 
patient was seen by a physician’s 
assistant who had already done an 
X-ray of the hip as a first step. The EP 
testified that he saw the patient, but the 
only thing he wrote in the chart was 

Nursing Notes Can Become 
Unexpected Problem for EP  
During Med/Mal Litigation
Plaintiff attorneys look for inconsistencies in the chart
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the ED diagnosis of pyelonephritis.
“He had great difficulty at trial 

trying to explain why he didn’t go 
after the hip. He claimed to have 
examined the hip,” says Zafren. 
“Without the nursing notes, as well 
as the PA’s notes, it wouldn’t have 
been clear to the jury why he should 
have looked at the hip as the source 
of fever.”

Nursing notes are often helpful 
to an EP defendant in a malpractice 
case, but as in the above case, these 
can also complicate the EP’s defense. 
“Addressing the nursing notes is 
especially important when nurses 
document a likely diagnosis,” says 
Zafren.

Here are some practices that 
can reduce legal risks involving ED 
nursing notes:

• If patients report conflicting 
symptoms to the nurse and 
physician, the EP should address 
this in his or her documentation.

“I often find that I get a different 
story from the patient than what the 
triage nurse notes say,” says Zafren. 
“When this happens, I add a short 
statement in my note.” If the nurse 
wrote “His pain started today,” but 
the patient tells Zafren otherwise, 
he charts, “Appreciate nursing note. 
However, the patient told me he has 
been having pain for a week.” 

Laura Pimentel, MD, vice 
president/chief medical officer at 
Maryland Emergency Medicine 
Network in Baltimore, gives this 
example of how an EP could address 
conflicting reports of symptoms: “In 
contrast to the complaint of chest 
pain documented in the triage note, 
the patient denied chest pain to 
me.” This explains why the EP did 
not pursue a chest pain work up. 

“If your assessment of the 
complaint differs from that of the 
triage nurse, address that as well,” 
advises Pimentel. For instance, the 

EP might chart, “Although an EKG 
and cardiac enzymes were ordered 
by the triage nurse, the patient’s 
chest pain is very characteristic of 
musculoskeletal pain. The HEART 
score is 0, and further workup for 
ACS is not indicated at this time.”

Pimentel is aware of a 
malpractice claim in which a triage 
nurse wrote “suicidal ideation” 
as part of the triage assessment 
of a patient with a history of 
schizophrenia. 

“When the physician saw the 
patient, he did not see the triage 
note,” she says. “His assessment 
was that the patient’s presentation 
was consistent with chronic 
schizophrenia.” The EP didn’t 
address the discrepancy between 
his assessment and that of the 
triage nurse. “Unfortunately, the 
patient left the ED and jumped 
off an overpass to her death,” 
says Pimentel. During the quality 
assurance (QA) review, the failure of 
the treating physician to specifically 
address the triage nurse’s findings 
was highlighted as a quality concern 
and risk management failure. 

“This can also be a problem when 
nurses at triage initiate standing 
orders, placing the patient on a 
diagnostic pathway different from 
the physician assessment of the 
complaint,” adds Pimentel. 

It’s not uncommon for patients 
to forget to mention to the EP some 
of the details they remembered 
to tell the nurses earlier, or they 
may change their story altogether. 
“If a physician doesn’t read the 
nursing notes, they may miss 
valuable information in the history 
which would make a difference in 
their plan of treatment, or delay 
diagnosis,” warns Paula Mayer, 
RN, partner and vice president of 
MayerLNC, a Canadian-based firm 
of legal nurse consultants.
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Mayer says the best systems 
of ED documentation have an 
interdisciplinary record to which all 
team members can contribute and 
track what is happening with the 
patient. “If the physician reads the 
nursing notes and is aware of the 
discrepancies in histories, they have 
an opportunity to follow up with 
the nurse and patient to see what 
information is accurate,” she says.

• EPs should encourage nurses 
not to discharge patients with 
abnormal vital signs or high pain 
scores without further consultation 
with the physician. 

The EP should document why 
the patient is safe to go home, says 
Zafren. “There are cases in which 
the patient couldn’t walk and was 
discharged in a wheelchair, but 
the doctor was unaware,” he says. 
“Some of these cases have had tragic 
outcomes.”

Nursing documentation became 
a key issue in a malpractice case 
involving an ED patient with 
compartment syndrome due to 
contrast dye extravasation in the 
hand and wrist. The nursing notes 
indicated that the patient had a pain 
score of 10, even after treatment 
with parenteral opiates.

“The doctor’s discharge 
instructions indicated that he told 
the patient his pain would get 
better in a few hours,” says Zafren. 
Instead, the pain got worse at home. 
“The patient returned a few hours 
later and had to have an emergency 
fasciotomy with some loss of 
function in the hand,” says Zafren. 
“The jury found for the plaintiff.”1

Nursing documentation can 
be problematic for the EP when 
the pattern of documentation 
makes the EP appear to be poorly 
responsive to a change in condition 
or deterioration. Pimentel gives this 
example: “Blood pressure is 70/40. 

Dr. X notified. Patient passes a 
melanotic stool. Dr. X notified.” “If 
the nurse does not document that 
Dr. X evaluated the patient or Dr. X 
at bedside, this can be big problem,” 
Pimentel says.

• EPs should remember that 
EMR entries made by nurses are 
time-stamped.

“However, nurses may have to 
write their notes after they have 
completed another more urgent 
task,” says Zafren. A malpractice 
case involved a patient at a skilled 
nursing facility on warfarin, aspirin, 
and clopidogrel who fell, hitting 
his head. “The physician ordered 
neuro checks every 15 minutes,” says 
Zafren. 

The nursing notes, all created 
at about midnight, indicated 
neurological checks were done 
exactly on the hour and at 15, 30, 
and 45 minutes for two hours. The 
patient developed a headache at 
about 6:30 PM. “This was noted in 
the nursing notes that were entered 
over five hours later,” says Zafren. 
“But unfortunately it was not part of 
the ‘neuro checks,’ and no action was 
taken at the time.”

About an hour later, the patient 
suffered a seizure. The physician 
ordered that the patient be 
transported to an ED. By the time 
the patient was intubated and had 
a CT scan, he had a large subdural 
hematoma that the neurosurgeon 
deemed nonoperable. “By midnight, 
when the nursing notes were written, 
the patient was already dead,” says 
Zafren.

This case settled, partly because 
the plaintiff’s expert called into 
question the credibility of a nurse 
doing neuro checks at the exact 
minutes they were due. “The larger 
questions involved failure to transfer 
the patient in the ED in a timely 
manner,” notes Zafren. The EP, who 

was not named in the lawsuit, tried 
to help his nursing home colleague 
by claiming at deposition that even 
if the patient had been transferred 
immediately after the head injury, 
the CT scan would not have been 
completed before the patient had 
developed an inoperable hematoma. 

“The ED nursing notes, which 
were time-stamped and entered 
appropriately, contradicted the EP’s 
theoretical timeline,” says Zafren. 
The case settled on favorable terms 
to the plaintiffs.

“Had the emergency physician 
been named, he would likely have 
been dropped from the suit,” says 
Zafren. “But his efforts to cover for 
a colleague would likely have caused 
problems for his credibility.”

• EPs should be aware that 
some templates state “nursing 
notes reviewed and agreed unless 
otherwise specified.” 

“I discourage physicians and 
residents from ever putting that 
in their notes. ‘Nursing notes 
reviewed’ is fine, but the phrase ‘and 
agreed’ is a whole different story,” 
says William J. Naber, MD, JD, 
CHC, associate professor in the 
Department of Emergency Medicine 
at University of Cincinnati. This is 
because if the nursing notes specify 
something that was potentially 
detrimental to the patient, the EP 
has already, in effect, agreed to 
whatever was charted. 

“Never have a blanket statement 
agreeing with anything,” advises 
Naber. “If you didn’t counter the 
notes [and a malpractice suit occurs], 
then you have a difficult problem.”

• EPs should address any 
abnormal vital signs before the 
patient leaves the ED.

If the patient’s blood pressure was 
recorded as 240/140 with several 
normal readings shortly afterward, 
the EP can address the abnormal 
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reading by indicating in the chart, 
“I think this is an incorrect reading.” 
“Otherwise, it seems like you just 
didn’t address it,” says Naber.

Plaintiff attorneys often focus on 
individual signs or symptoms that 
are consistent with a diagnosis made 
after the patient was discharged from 
the ED.  “Perhaps a temperature 
spiked, test results became available, 
pain became more severe, or pain 
migrated, prior to discharge but 
after the physician’s assessment,” says 
Scott Martin, JD, senior counsel 
with Husch Blackwell in Kansas 
City, MO.

These may or may not have 
altered the diagnosis. “But months 
or years after the actual events, it 
can be difficult to know what was 
considered without a note,” he says. 
“This puts the physician and nursing 
staff in a potential conflict.”

In Martin’s experience, the 
diagnosis of appendicitis carries a 
relatively high risk of a malpractice 
lawsuit in the event of a rupture 

following an ED visit; most early 
signs and symptoms are subtle and 
could indicate numerous non-
emergent conditions. “In one of 
our cases, the physician noted ‘right 
lower quadrant tenderness’ shortly 
before transferring the patient to 
another hospital,” says Martin. Much 
of the two-week malpractice trial 
focused on that symptom.  

“We ultimately won the case,” 
says Martin. “But if that had been 
noted by a nurse and not been 
shared with the ED physician, I 
would anticipate a different result.” 

Pimentel says that a particularly 
vulnerable period for the EP is 
when nurses document the patient’s 
condition or vital signs at discharge. 
“In my ED, we now require the 
attending physician to sign off on 
discharge vital signs before the 
patient leaves,” she says. “This was 
the result of a case in which a patient 
was discharged with a low blood 
pressure that was not communicated 
to the physician.”  n
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A recent malpractice case involved 
a patient who was discharged 

from an emergency department 
(ED) with a diagnosis of benign 
positional vertigo. “She was having 
a stroke, and was returned to the 
hospital a few hours later with an 
occluded basilar artery,” says Gary 
Mims, JD, a partner at Sickels, Frei 
and Mims in Fairfax, VA. 

The emergency physician (EP) 
did not document her differential, 
but in her deposition testified 
that she considered a variety of 
diagnoses. She added that she 
specifically considered basilar artery 

Less-than-honest Responses? Too-loose Lips?  
These Actions Complicate EP’s Malpractice Defense

occlusion.  
“While it was our contention 

that she should have considered 
stroke — and after a negative CT, 
specifically an ischemic stroke — it 
was unlikely that anyone would be 
so specific as to have considered 
where the occlusion was, and then 
not rule it out and discharge the 
patient,” says Mims. 

It was clear to Mims that the 
EP learned the specific stroke the 
patient had after the lawsuit was 
filed, then tried to explain away 
that she had considered it. “A better 
response, in my opinion, would have 

been to say what likely happened 
— that the symptoms were those 
of benign positional vertigo, a 
common ED complaint, and that 
the diagnosis of stroke is easy using 
hindsight,” says Mims.

It may be tempting for EPs to 
claim that the correct diagnosis was 
part of their differential when in 
fact it was never considered. Instead, 
advises Mims, “discuss this with 
your lawyer. Be prepared to explain 
why it did not figure into your 
differential.” Here are some ways in 
which EPs can help their defense:

• Be candid with your lawyer.
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“It is very difficult to prepare 
an adequate defense when the facts 
change during litigation,” says 
Mims. “More often than not, this 
leads to settlement. At times, it 
creates such a conflict that defense 
counsel has to withdraw.” Plaintiff’s 
counsel will quickly pick up on the 
problem, and is in a prime position 
to control settlement negotiations.

• Never alter medical records. 
“This is a completely devastating 

tactic employed by some doctors,” 
says Mims. “If it happens, the case 
is over — likely at a cost higher 
than what the case would otherwise 
be worth.” If, in retrospect, the 
EP wishes to clarify something 
in the record — before he or she 
is aware of a lawsuit — it should 
be done transparently. “Make it 
an addendum, and explain your 
purpose and reasoning,” says Mims. 
“Do not, for any reason, delete or 
try to hide what was previously 
recorded.” 

• Immediately notify your 
insurance carrier, the hospital’s 
legal representative, and the 
medical records department. 

“The medical records department 
should immediately sequester the 
chart so no one can alter the record. 
The physician will want to review 
the chart,” says Sandra Schneider, 
MD, FACEP, chief of the Research 
Division of Emergency Medicine at 
North Shore University Hospital in 
Manhasset, NY. There are generally 

standard procedures for doing this, 
she explains, which involve having 
a legal representative or medical 
records department representative 
present at all times. 

• Don’t discuss the facts of the 
case with anyone other than a 
representative of the malpractice 
carrier and the attorney, unless 
advised that it is permissible to do 
so by the malpractice insurer. 

“Insurers and lawyers have been 
so diligent with these admonitions 
over the years that this has become 
more theoretical than real, and I 
hope it stays that way,” says Marc 
E. Levsky, MD, a board member 
of the Walnut Creek, CA-based The 
Mutual Risk Retention Group, a 
fellow at PIAA, a Rockville, MD-
based insurance trade association, 
and an EP at Seton Medical Center 
in Daly City, CA. 

At the beginning of virtually 
every deposition, the deponent is 
asked by plaintiff’s counsel whether 
he or she discussed the case with 
anyone other than a representative 
of the insurance company or 
counsel. “If the deponent answers 
in the affirmative, the people with 
whom the defendant spoke about 
the case can be deposed about what 
the defendant said,” says Levsky.

EPs commonly want to justify 
their actions, in order to assure 
themselves that others would have 
done the same thing. “However, 
discussing the case with anyone 

other than the attorney is wrong. 
This includes other members of the 
treating team,” says Schneider.

Professional societies, such as the 
American College of Emergency 
Physicians, provide assistance for 
EPs struggling with malpractice 
litigation. “This is not legal advice, 
nor can the exact case be discussed,” 
says Schneider. “However, they can 
provide support for dealing with the 
personal toll of getting sued.”

Similarly, insurance companies 
have begun to implement support 
programs for physicians involved 
in medical negligence lawsuits. 
This allows an insured physician to 
discuss the emotional and practical 
ramifications of the litigation 
process. “That type of discussion can 
be helpful to the defendant EP, and 
should not compromise his or her 
defense in any way,” says Levsky.  n
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Here Are Plaintiff Attorneys’ Toughest  
Deposition Questions for Emergency Physicians
Don’t fall into common traps

Did an emergency physician 
(EP) come off poorly 

during a deposition, volunteer 
some damaging information, or 

inadvertently complicate the defense 
of a co-defendant? If so, “it will 
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• Plaintiff attorneys word 
questions in a way that gets EPs to 
agree to a particular premise.

“So you just went ahead and 
made that high-risk decision on 
behalf of the patient?” When a 
plaintiff attorney asked Burton 
this question during a deposition, 
he responded, “I don’t agree with 
your use of the phrase ‘high-risk.’ 
I was using my medical experience 
to make an informed decision, and 
that’s what doctors do every day 
in this country. We don’t consider 
that as a high-risk maneuver or a 
gamble.”

“Words really matter,” says 
Burton. “If you don’t agree with the 
language that the plaintiff attorney 

a surgeon took several hours to 
respond to the EP’s request to 
come see the patient. During the 
deposition, the plaintiff attorney 
challenged the EP by saying, “The 
surgeon said he called you right 
back. Are you calling him a liar?”

Schmitz offers these possible 
responses to such a question: “The 
surgeon may not have a perfect 
recollection of events that happened 
18 months ago,” “No one knows 
what would have happened if 
the surgeon had seen him in ten 
minutes. The patient may have 
decompensated anyway,” or “It is 
a horrible illness the patient had. I 
can’t comment on what would have 
happened if something had gone 
differently.”

• Plaintiff attorneys commonly 
ask multiple-part questions.

“Wouldn’t you agree that 
Mr. Jones had back pain, spinal 
tenderness, and fever that should 
have caused you to perform an MRI 
to rule out spinal epidural abscess?”

Schmitz says the wrong answer to 
this multifaceted question is “Yes.” 
A better answer: “You are asking a 
series of questions all at once. If you 
ask one question at a time, I would 
be happy to answer.”

“Perhaps the patient did not have 
spinal tenderness,” she explains. 
“This allows you to slow down and 
correct the parts of the question that 
are not correct.”

• Plaintiff attorneys often ask 
the same question repeatedly, in 
slightly different ways.

“When they keep asking, the 
physician caves and says, ‘Yes, I guess 
so,’” says Schmitz. “Stick to your 
surgeon had seen him in ten minutes. 
The patient may have decompensated 
anyway,” or “It is a horrible illness 
the patient had. I can’t comment 
on what would have happened if 
something had gone differently.”

significantly change the perspective 
of the defense attorney, the hospital, 
or the insurance company on 
whether the case should settle and 
for how much, in a way that’s going 
to be adverse to the EP,” warns 
John Burton, MD, chair of the 
Department of Emergency Medicine 
at Carilion Clinic in Roanoke, VA.

Paul Weathington, JD, a 
senior partner at Atlanta-based 
Weathington Smith, has seen many 
depositions go poorly because 
physicians allowed the process 
to consume them. “One young 
physician confided in me, just before 
he started a deposition, that he’d 
spent the previous evening in the 
library — reading books on how to 
give a deposition. That’s a true recipe 
for disaster,” he says.

Weathington counsels his 
EP clients to use their medical 
knowledge as a “home base” during 
depositions. “Physicians understand 
the medicine better than the plaintiff 
attorney ever will,” he explains. Here 
are some common tactics used by 
plaintiff attorneys deposing EPs:

• Plaintiff attorneys will try 
to get the EP to blame another 
provider.

If two providers are pitted against 
each other, “it tends to escalate very 
quickly. Now the case is going to get 
settled — it’s just a matter of how 
much,” says Gillian Schmitz, MD, 
FACEP, associate program director 
in the Department of Emergency 
Medicine at University of Texas 
Health Science Center.

Questions may seem reasonable 
enough at the time, says Michelle 
M. Garzon, JD, an attorney in the 
Tacoma, WA, office of Williams 
Kastner, but “actually are designed 
to serve as the basis for criticism of 
another provider, or even of the EP.” 

In one case Schmitz reviewed, 
the medical record indicated that 

used, you have to speak up.”
If a plaintiff attorney asks, 

“Doctor, are you certain that 
there was no foreign body in that 
laceration?” the EP should clarify 
what the attorney means by the word 
“certain.” Does it mean 100% sure 
— or simply a reasonable degree of 
probability? “If they mean 100%, a 
physician can never be 100% certain 
that there is no foreign body in the 
wound,” says Burton. “That is just 
impossible.”

• Plaintiff attorneys try to get 
EPs to make generalizations. 

If a dog bite wound sutured 
by the EP later became infected, 
a plaintiff attorney may allege 
the care was inappropriate and 
constitutes malpractice. “This is 
a really common lawsuit,” says 
Burton. In these cases, plaintiff 
attorneys typically ask a question 
such as, “Doctor, would you agree 
with me that wounds should always 
be cleaned out with large amounts 
of saline before they are irrigated 
in the ED?” Before responding, the 
EP can ask, “Are we speaking about 
this case specifically, or wounds in 
general?” 
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“The specific circumstances of the 
case you’re being deposed about may 
have been unique,” Burton explains. 
“Physicians are not deposed to speak 
to the care of all patients in general.”

• Plaintiff attorneys sometimes 
bring a textbook of emergency 
medicine to the deposition, and 
ask the physician if he or she agrees 
that it represents the standard of 
care in the field, or is a “definitive” 
text in the field.

When asked this question, 
Burton responds, “I’m familiar with 
the textbook. It is a textbook in 
the specialty and it offers summary 
opinions of the authors of those 
chapters. It doesn’t represent a 
standard of care, and the opinions are 
not definitive.”

“Just because somebody says 
in a book chapter that a wound 
should never be closed under certain 
circumstances, doesn’t mean that is 
always the case,” says Burton. “There 
just is no definitive 100% certainty in 
the field of medicine.”

Garzon often sees plaintiffs’ 
attorneys ask EPs to agree to broad 
concepts which the attorney will 
later use to establish the standard of 
care.  Some examples are “Would you 
agree that in forming a differential 
diagnosis, an EP must rule out the 
most dangerous potential causes 
first?” and “Would you agree that 
a provider should never needlessly 
expose a patient to increased risk of 
serious complications?”  

“These broad statements may take 
on a different — and unintended—
meaning, when applied to the 
specifics of a particular case,” says 
Garzon.

Occasionally, plaintiff attorneys 
imply that a certain practice is 

or to take a position that can be 
characterized as in opposition of what 
the text says. 

“There really is no authoritative 
text or reference that determines 
what the standard of care is for any 
one particular patient,” underscores 
Schmitz. 

Give Brief,  

Responsive Answers

To prepare for a deposition, 
Burton recommends that EPs 
carefully think through every step of 
the care they provided.

“Many EPs don’t think about the 
global approach to what they do,” 
says Burton. “They are used to just 
doing things, but are not thinking 
about all the different algorithms that 
go into those decisions.” EPs should 
consider why they use a particular 
type of suture material, for instance, 
or why they order a CT scan. “I’ve 
seen many cases where EPs look like 
simpletons, because they just haven’t 
thought through the details,” says 
Burton. “They do not have a clear 
explanation of what they did and 
why.”

In many depositions reviewed by 
Burton, EPs gave answers that weren’t 
responsive to the question being 
asked. “Often the answer the EP 
gives is very tangential, rambling, or 
defensive,” he says. “That will come 
across very poorly to a jury, or to 
anybody reading the deposition.”

A question such as “Did you do 
this?” calls for a truthful yes or no 
answer, not a detailed explanation of 
the EP’s rationale. “If the attorney 
wants to get into the details of the 
medical decision making, that’s fine. 
But let them do that themselves,” says 
Burton.

Many EPs try to guess what the 
attorney is getting at, and quickly

lose their focus on the question in 
front of them. “Be the doctor, don’t 
be the attorney,” advises Burton. 
“Your responses, either as a defendant 
or a witness to the event, should 
be entirely based on your medical 
expertise.” 

It’s important for EPs to note 
that the medical expertise of plaintiff 
attorneys ranges widely. “Physicians 
often assume the attorney knows 
what he or she is talking about. I can 
tell you very clearly that many have 
no idea what they are talking about, 
particularly in complex situations,” 
says Burton. It’s possible that the 
EP’s longwinded response will alert 
the attorney to something he or she 
was previously unaware of. “You may 
mature their understanding of the 
issues in a way that ultimately could 
be harmful to your own case,” warns 
Burton.

Many EPs are eager to explain 
themselves to the plaintiff attorney, 
in order to absolve themselves of 
any wrongdoing. “The point of a 
deposition is not to educate the 
plaintiff,” emphasizes Schmitz. 
“You don’t want to give them any 
unnecessary information.”

When one EP was asked why he 
prescribed a medication with a known 
side effect, he quickly stated, “I have 
prescribed it hundreds of times, and 
only had two cases that went badly.”  

“The plaintiff attorney said, ‘Oh! 
You had this problem with other 
patients?’ and it became discoverable,” 
says Schmitz. “Had he kept his mouth 
shut, the lawyer would probably never 
have known about it.”  n
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definitive by referencing a text or 
article. The plaintiff attorney reads 
the section aloud and tries to get the 
EP to either agree with the authors, 
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in a few unusual situations, no one 
can force you to reveal what you said 
to each other; in the lawyer’s case, it is 
legally and ethically forbidden,” notes 
McMenamin. Privileges also apply 
to communication between a patient 
and physician, between spouses, and 
between an individual and a member 
of the clergy. 

Apart from those situations, in 
the absence of legislative enactment 
of regulation to the contrary, “pretty 
much everything else is discoverable, 
and is potentially admissible at trial if 
there is one,” says McMenamin.

Most state legislatures have 
recognized that in order to improve 
the quality of health care, medical 
personnel should be encouraged 
to offer candid observations about 
the care provided. “You don’t 
want persons reviewing care to be 
hesitant to be frank, lest litigation 
be triggered, or litigation already 
in existence ropes these folks in as 
defendants, or even as witnesses,” says 
McMenamin.

An EP might be in the position 
to identify a practice that resulted 
in misdiagnosis of a myocardial 
infarction patient, for instance. 
“If because you took the time and 
trouble to point that out to me, you 
now make yourself a witness in a case 
against me for misdiagnosis of chest 
pain, then next time, you won’t be 

Many emergency physicians 
(EPs) assume that all aspects 

of the peer review or quality 
improvement processes involving 
emergency department (ED) care 
are automatically protected from 
discovery during malpractice 
litigation. This is not necessarily the 
case. 

“In most circumstances, the 
conclusions and actions taken in 
peer review may be privileged — 
but the facts and the witnesses may 
still be identifiable and accessible in 
litigation,” says Stephen A. Frew, 
JD, vice president of risk consulting 
at Johnson Insurance Services and a 
Rockford, IL-based attorney.

Degree of  

Protection Varies

Generally speaking, the finder of 
fact — whether a judge or jury — is 
entitled to any information related to 
a controversy, such as a malpractice 
lawsuit. “The law has created 
exceptions to that general rule, which 
are called privileges,” explains Joseph 
P. McMenamin, MD, JD, FCLM, 
a Richmond, VA-based health care 
attorney and former practicing EP. 

Communication between a 
defendant and attorney is confidential 
is the best-known example. “Except 

Warning: ED Peer Review Materials  
Aren’t Always Protected from Discovery
Courts are eroding protection of privileges

Partner, Weathington Smith, Atlanta, 

GA . Phone: (404) 524-1600 . E-mail:  

PWeathington@weathingtonsmith .

com .

Emergency Medicine, University 

of Texas Health Science Center at 

San Antonio . Phone: (210) 567-4292 . 

E-mail: SchmitzG@uthscsa .edu .

• Paul Weathington, JD, Senior 

Kastner, Tacoma, WA . Phone: 

(253) 552-4090 . E-mail: mgarzon@

williamskastner .com .

• Gillian Schmitz, MD, FACEP, Associate 

Program Director, Department of 

so eager to point out mistakes,” says 
McMenamin.

Since privileges are exceptions to 
the general rule, judges generally tend 
to interpret these narrowly. “In some 
states, courts have watered down the 
protections, and are moving toward 
a more liberal rule that allows such 
writings to be discoverable and/or 
admissible,” warns McMenamin. 
Thus, there has been a certain amount 
of erosion in the protection the law 
affords.

From the point of view of an 
attorney defending an EP, “that’s 
unfortunate,” says McMenamin. “It 
will tend to make it tougher for a 
defendant. And in the larger sense, 
it’s damaging to the goal of trying to 
encourage active, robust, vigorous 
peer review.” Here are some factors 
that play a role in determining 
whether ED peer review materials are 
discoverable and/or admissible:

• State laws vary considerably 
on what is considered “peer review 
material.” 

In some states, any action taken 
for quality improvement is covered. 
Others only cover material generated 
under a defined process under the 
Health Care Quality Improvement 
Act (HCQIA). “What ED medical 
directors may think is protected 
activity, such as incident reports or 
informal discussions involving a
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everyone in the ED.
“There should be particular 

emphasis on training the entire ED 
staff on the potential damage that 
can be caused by conversations, 
gossip, written reports, and 
communications that stray outside 
the strict boundaries of the formal 
peer review or quality assurance 
structure,” advises Frew. 

Closely Examine  

Case Law

EPs should look closely at the 
literal wording of the statute that 
protects the peer review materials 
and the case law that has construed 
that statute, or ask their lawyers to 
do so for them and describe the state 
of the law in the jurisdiction on 
these questions. “Try to figure out as 
accurately as you can, how to keep 
within the protection that your state 
provides,” says McMenamin. 

If an EP is practicing in a state 
that does not protect peer review 
materials very well, or at all, EPs 
might need to alter the way in 
which they address safety concerns. 
For instance, the EP might want to 
document only the facts regarding 
a medication error on an incident 
report, without drawing any 
conclusions on why it occurred or 
how to prevent it from happening 
again.

“By avoiding any sort of analysis, 
you avoid the risk that you give some 
sort of road map to the plaintiff’s 
lawyer,” says McMenamin. In 
some instances, reporting concerns 
verbally instead of in writing may 
offer some protection to the EP. 

“To the extent writing is needed, 
prepare it under whatever umbrella 
your state may provide,” he says. 
For the most sensitive matters, 
appears likely, EPs should engage 

informal discussions involving a 
case, does not always fall under the 
protection of their specific state 
statutes,” says Frew.

Under many state and HCQIA 
interpretations, the privileged 
nature of the information may be 
lost if EDs fail to maintain strict 
confidentiality rules, adds Frew. 
This can occur if individuals share 
the information in unprotected 
conversations or communications.

• Protection varies depending 
on whether litigation is brought in 
state or federal court.

“The federal connection can 
arise by treating a patient who is 
a resident of another state, or by 
jurisdiction in federal court under a 
federal statute such as EMTALA [the 
Emergency Medical Treatment and 
Labor Act],” says Frew. 

There is no federal court rule 
recognizing the peer review privilege. 
Federal Medicare participation 
allows state health agencies 
operating under the authority of the 
Centers for Medicare & Medicaid 
Services (CMS) to access peer 
review materials, regardless of state 
privilege.  

Because of the diverse definitions 
and requirements for peer review 
and quality improvement privileges, 
says Frew, “the only reliable defense 
against surprise issues in peer review 
and quality improvement is to get 
expert legal advice on the technical 
requirements in the state where the 
ED operates.”

Based on that advice, ED leaders 
should structure a formal process, 
taking advantage of all the technical 
definitions and limitations, to 
protect as much information as 
possible. “It is equally important to 
understand where that protection 
stops,” says Frew.

Once the structure is in place, it 
should be scrupulously followed by 

with counsel. “Let any investigation, 
analysis, conclusions, and 
recommendations be prepared under 
his direction,” says McMenamin. 

On the other hand, if the 
state rigidly protects peer review 
privileges, EPs can proceed on the 
assumption that whatever they write 
down on an incident report won’t be 
discoverable. “It is important to take 
advantage of such protection as the 
law in your state provides,” advises 
McMenamin. 

If the ED or hospital has a 
committee whose peer review 
materials are intended to be 
protected from discovery, 
McMenamin recommends that the 
committee’s name be taken verbatim 
from the state statute, such as “peer 
review committee,” “patient safety 
committee,” or “medical necessity 
committee.”

Another consideration is the 
founding document creating 
the committee, such as a board 
resolution that states its purpose. 
“Steal language from the statute or 
other authority and use it to create 
your committee,” says McMenamin.

There are a lot of variables for the 
EP to weigh when determining the 
best way to proceed, acknowledges 
McMenamin, “but generally 
speaking, if litigation arises, 
privileges are hard to maintain and 
easy to blow.”  n
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reasonable and thorough, and that 
you considered potentially life-
threatening problems.” 

A patient who comes to the 
ED complaining of “just an upset 
stomach” with a benign exam and 
workup could be diagnosed with 
appendicitis two days later. A 
defensible chart will show that the 
possibility of early appendicitis was 
considered at the time of the first 
ED visit. 

“If you want to make the 
plaintiff attorney’s job more 
difficult, show that you considered 
serious diagnoses — and that you 
logically and reasonably believed 
they were very unlikely,” says 
Segan. 

• The workup and medical 
decision-making should reflect 
that the EP considered the 
possibility of serious diagnoses. 

It is important for the EP to 
document that he or she discussed 
with the patient and family that 
serious diseases may have an 
initially benign presentation.

“For a second, put yourself in 
the patient’s shoes. Address the 
serious things they are worried 
about, head-on, even if they don’t 
initially articulate those worries,” 
advises Segan. Ask, for instance, 
“Is there anything you are worried 
about that we didn’t discuss?”

Explain that certain conditions 
are difficult to diagnose early on, 
that the patient needs to return to 
the ED if symptoms worsen, and 
what symptoms to watch for.

Warner. He gives this scenario: The 
EP calls a neurologist to admit a 
patient with symptoms consistent 
with stroke, but the neurologist 
doesn’t see the patient until the 
following morning. By then, any 
opportunity for early intervention 
is lost; the patient suffers 
significant damage due to stroke 
complications. 

“If this becomes a lawsuit where 
the neurologist is a codefendant, 
your defense may depend on what 
you told him and how well you 
documented that call,” says Warner.

Segan offers these suggestions 
for EPs to protect their patients 
— and themselves legally — when 
caring for patients who might have 
an evolving high-risk condition:

• EPs should recognize that 
even a minor symptom can be the 
harbinger of something serious.

When a patient says he “just” 
has heartburn, EPs have to 
recognize that this could be an early 
symptom of myocardial infarction 
(MI), for example. “There is no 
minor symptom that cannot be 
the early presentation of a lethal 
disease,” says Segan.

• Before discharging the 
patient, EPs should step back 
and ask, “If this is an early 
presentation of a potentially fatal 
illness, how is this chart going to 
look?”

“Every one of these cases 
is judged with the benefit of 
hindsight,” says Segan. “You want 
the chart to show that you were 

Lack of documentation on 
patients with high-risk-

conditions often results in the 
settlement of otherwise defensible 
claims against emergency physicians 
(EPs), according to Douglas Segan, 
MD, JD, FACEP, a medical-legal 
consultant based in Woodmere, 
NY. 

“If you do emergency medicine 
long enough, you will see a patient 
at the beginning of your shift with 
a subtle complaint, who comes 
back at the end of your shift in 
cardiac arrest,” says Segan. 

EPs need to have consistent 
documentation that does not leave 
“loose ends,” says Ken Warner, 
claims manager at MagMutual 
Insurance Company in Atlanta. 
EPs want to create as accurate 
and complete a picture as they 
can of the patient’s history and 
complaints, the examination, 
the assessment and the plan for 
the patient, including orders and 
discharge instructions. “Developing 
different documentation practices 
for different types of cases creates 
more opportunities for things to 
fall through the cracks,” he says.

Warner has seen missing 
documentation on communications 
with admitting physicians, 
consultants, and other departments 
cause problems for EPs during 
malpractice litigation.

“Do not depend on the other 
party to recall or document the 
same information you do when it’s 
time to testify in a lawsuit,” says 

Missing Documentation on Evolving  
High-risk Conditions? It Will Complicate  
Defense of Medical/Malpractice Suit
Make medical decision-making clear in chart
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 n How state medical board 
complaint can fuel ED med/mal 
suit

 n ED charts that dissuaded plaintiff 
attorneys from filing suit

 n Learn from missteps that harmed 
emergency physicians’ defense

 n Common fact patterns in ED 
claims involving incidental findings

COMING IN FUTURE MONTHS
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3 . Integrate practical solutions to reduce risk into daily practice . 
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“But the settlement will be a lot less, 
and the plaintiff attorney’s job will 
be a lot tougher,” says Segan.  n
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Jurors expect that MI will 
be considered in a patient with 
chest pain, for instance, and that 
appendicitis will be considered in a 
patient with abdominal pain.

“If you see enough patients, 
you are going to occasionally miss 
a patient with an atypical MI, a 
radiologically subtle fracture, or a 
patient with very early appendicitis,” 
says Segan. 

A chart that shows the EP acted 
reasonably won’t immunize the EP 
from getting sued in these cases. 

“Every patient you discharge has 
to understand that the ED door 
is open for them to return if their 
symptoms worsen,” Segan says. “For 
most patients, the mere fact that 
they are in the ED means that they 
think something serious is going 
on.”

Show Serious 

Diagnoses Were 

Considered

Segan often reviews medical 
records that suggest the EP probably 
did the right thing, but the chart 
doesn’t indicate their medical 
decision-making. “It’s much more 
difficult for a plaintiff attorney to 
pursue a case when the emergency 
physician, methodically and 
reasonably, lays out what they were 
thinking and why,” he says. 

For example, EPs should give 
some of the reasons why they don’t 
believe a chest pain patient has a 
life-threatening problem such as an 
MI, pulmonary embolism, or aortic 
dissection. “Because of time pressure 
or other factors, it’s a lot easier to 
check boxes in the record than to 
write or dictate your reasoning,” says 
Segan. 

If the EP documents his or her 
decision-making, and the patient 
deteriorates after the ED visit, the 
chart shows that the EP was thinking 
reasonably. “The most challenging 
cases to defend are where the patient 
has red flag symptoms and it doesn’t 
appear that serious entities were even 
considered,” says Segan. 

In such claims, it appears that 
the EP missed a disease entity with 
symptoms that would cause an 
average juror to say to themselves, 
“Even I would have considered this 
diagnosis.” 
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TM

1.  Which of the following does 

Gillian Schmitz, MD, FACEP, 

recommend that emergency 

physicians being deposed do?

A . Give clear reasons why another 

ED provider was at fault .

B . Look for opportunities to place 

blame on a provider outside the ED .

C . Volunteer opinions that on-call 

consultants are being untruthful .

D . Avoid placing blame on another 

provider .

2.  Which are recommended 

responses for EPs during 

depositions, according to 

Schmitz?

A . Answer multiple-part questions 

with a “yes” or “no” response .

B . Avoid clarifying the meaning 

of words used by the plaintiff’s 

attorney .

C . Agree that certain emergency 

medicine textbooks represent the 

standard of care .

D . Clarify whether attorneys are 

referring to the individual patient or 

patients in general .

3.  Which is true regarding 

discoverability of ED peer review 

materials, according to Stephen 

A. Frew, JD?

A . All aspects of the peer-review 

process are automatically protected 

from discovery .

B . Facts and witnesses may still be 

discoverable, even if conclusions 

and actions are privileged .

C . Almost all states have passed 

legislation to interpret privileges 

much more broadly .

D . State laws are all consistent on 

what is considered to be peer-

review material . 

4.  Which is recommended for 

emergency physicians (EPs) when 

caring for patients with potentially 

high-risk conditions, according to 

Douglas Segan, MD, JD, FACEP?

A . EPs should not specify which 

serious diagnoses were considered 

if a patient is discharged .

B . EPs need not address the 

possibility of serious diagnoses 

with the patient, unless the patient 

expresses concern about the 

specific condition . 

C . EPs should not ask patients if 

they’re worried about anything that 

wasn’t discussed during the ED visit .

D . EPs should document that they 

considered serious diagnoses, 

and that they concluded they 

were very unlikely .


