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Physician reviewers at The 
Doctor’s Company, a Napa, 
CA-based medical malpractice 

insurer, recently analyzed 332 
emergency medicine claims that closed 
from 2007 to 2013.1

“The motivation for the study was to 
identify risks to patients in emergency 
medicine,” says Darrell Ranum, JD, 
CPHRM, vice president of patient safety 
and risk management at The Doctor’s 
Company. “The value of data from a 
large number of physicians is to learn 
from their experiences.”

The hope is that as emergency 
physicians (EPs) review the findings of 
this study, they will scrutinize their own 
systems and processes. “They should 
determine whether the weaknesses 
identified in the study exist in their 
organization,” says Ranum. 

Even though 39% of the claims 
were filed because of a patient’s death, 

only about one in five claims resulted 
in a judgment or settlement against 
an emergency medicine physician. 
Other injuries included infections, 
loss of mobility, the need for surgery, 
hemorrhages, cardiac or brain infarction, 
and cardiac or pulmonary arrest.

The most common allegation was 
failure, delay, or wrong diagnosis. 
“Because of this diagnostic focus, 
we were surprised at the number of 
cases (173) in which our physician 
reviewers identified an issue with 
patient assessments,” says Ranum. It 
appeared that incomplete assessments 
were conducted. “In some cases, the 
assessment may have been thorough, but 
that was difficult to determine because 
the documentation was not detailed,” 
notes Ranum. 

Patients with viral flu-like symptoms 
had bacterial pneumonia and were not 
treated with antibiotics; no lab tests, 

Surprising New Data on Closed ED 
Claims: Incomplete Assessments 
Are Factor in Many Med/Mal Suits
“A common path to lawsuits” against emergency physicians
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oxygen saturation, or chest X-rays 
were performed. Other claims 
involved patients with shortness 
of breath and risk factors for 
pulmonary embolus (PE) who were 
not evaluated for PE, which was the 
cause of death. In other cases, EPs 
did not conduct studies that would 
have diagnosed myocardial infarction 
(MI) in patients with chest pain and 
related symptoms.

“Incomplete assessments are 
often the starting point for adverse 
patient outcomes and malpractice 
litigation yielding judgments against 
emergency physicians,” says Los 
Angeles health care litigator Damian 
D. Capozzola, JD. “There are many 
examples of this in recent years.”

In one such case, a child 
with bacterial meningitis was 
misdiagnosed with a simple ear 
infection. “She subsequently died 
as a result of the delay in proper 
treatment,” says Capozzola. Another 
malpractice claim involved a worker 
injured by mechanical equipment 
who was misdiagnosed with a 
knee sprain; he had actually torn 
ligaments, tendons, and an artery. 
“He had to undergo an above-the-
knee amputation as a result of the 
delay in receiving proper care,” 
says Capozzola. “The risks of and 
potential damages from incomplete 
assessments in the emergency room 
cannot be overstated.”

Incomplete  

Physical Exams

Incomplete ED evaluations 
are “a common path to lawsuits, 
based on what I have seen over the 
years,” says Michael Blaivas, MD, 
FACEP, professor of emergency 
medicine at University of South 
Carolina Medical School and an ED 
physician at St. Francis Hospital in 

Columbus, GA. “Obviously, there 
is a truly incomplete assessment 
and an allegation of an incomplete 
assessment, with the two not always 
overlapping.”

In Blaivas’ experience, the most 
common example is an incomplete 
physical examination in the chart. 
“Every physician deposition I have 
ever read with an incomplete physical 
exam forced the EP to state that they 
either recalled doing that portion of 
the exam, or that they always do that 
portion of the exam,” says Blaivas. 
The EP then typically states that “it 
must have been normal, or otherwise 
I would have recorded the abnormal 
findings.”

“It sounds flimsy for a reason 
— it is,” says Blaivas. By this point 
in the deposition, the EP has often 
admitted that he or she does not 
recall the patient or the case. 

“The other common problem is 
incomplete evaluation for a specific 
problem, such as abdominal pain or 
chest pain,” says Blaivas. He gives 
the example of abdominal pain, 
with the EP ordering a kidneys/
ureters/bladder (KUB) X-ray, and 
assuming that since it did not show 
any obvious pathology that they are 
cleared of missing anything in the 
ED. “Unfortunately, many EPs forget 
their stats for KUB specificity and 
sensitivities, as well as for other cases 
such as chest X-ray for signs of aortic 
dissection,” says Blaivas.

Blaivas has reviewed claims in 
which EPs stated in the record, and 
sometimes in deposition, that they 
ruled out a small bowel obstruction, 
incarcerated hernia/other abdominal 
pathology, or a dissection, with the 
KUB or chest X-ray. “However, it 
is well-established that while either 
may show helpful signs of the 
process being ruled out, neither is 
sensitive enough to rule out an intra-
abdominal process or dissection, 
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respectively,” says Blaivas.
Dan Groszkruger, JD, MPH, 

principal of Solana Beach, CA-based 
rskmgmt.inc., says he frequently 
sees these factors result in claims 
against EPs, involving incomplete 
assessments:

• inability of the ED to properly 
evaluate and treat a patient’s pre-
existing, chronic conditions which 
may be unrelated, or only tangentially 
related, to the reason for the ED visit; 

• past evidence of adverse drug 
reactions recorded in the patient’s 
electronic medical record, but not 
readily available to the EP who is 
ordering drugs to address a patient’s 
pain symptoms. “These factors 
challenge even the best ED physicians 
working in the most sophisticated 
and capable EDs, in terms of ensuring 
patient safety and minimizing 
liability,” Groszkruger says. 

Here are the most common 
patient allegations made in the 332 
claims reviewed by The Doctor’s 
Company:

1. Misdiagnosis (57% of claims). 
The most commonly misdiagnosed 

conditions were acute cerebral 
vascular accident, MI, spinal epidural 
abscess, pulmonary embolism, 
necrotizing fasciitis, meningitis, 
torsion of the testis, subarachnoid 
hemorrhage, septicemia, lung cancer, 
fractures, and appendicitis. 

“Most of these diagnoses are 
the types of acute conditions that 
require emergency care. However, 
some are unusual and can be difficult 
to diagnose,” says Ranum. For 
example, spinal epidural abscess and 
necrotizing fasciitis have been seen 
infrequently in the past, and present 
with symptoms that can be attributed 
to a variety of conditions.

Ranum says the following factors 
identified by physician reviewers 
contributed to misdiagnoses: failure 
to establish a differential diagnosis; 

failure to order diagnostic tests 
appropriate for the symptoms; and 
premature discharge from the ED 
before a comprehensive evaluation 
was conducted, tests were completed, 
or vital signs were checked.

“There was lack of communication 
among the physicians who were 
caring for patients,” says Ranum. 
In some cases, there was inadequate 
documentation of assessments to 
provide important information to 
subsequent treating physicians, or 
incomplete information provided 
during handoffs.

2. Improper management of 
treatment (13% of claims).

Claims included failure to stabilize 
a patient’s neck following an accident, 
resulting in paraplegia, and failure to 
explore a wound that was infected or 
contained foreign bodies.

3. Improper performance of 
a treatment or procedure (5% of 
claims), including intubation of 
the respiratory tract, suturing, 
X-rays or imaging procedures, 
and insertion of an intravenous or 
central line for medications.

4. Failure to order medication 
(3% of claims), such as antibiotics 
for suspected pneumonia patients 
or tissue plasminogen activator in 
suspected MI or stroke patients.

The physician reviewers also 
looked at the most common factors 
that contributed to patient injury. 
Here are the top six that were 
identified:

1. Patient assessment issues 
(52% of claims).

EPs sometimes failed to establish 
a differential diagnosis, or to use 
clinical information that was available 
to them that should have prompted 
further investigation. As a result, 
abnormal findings went unaddressed 
and appropriate diagnostic tests 
weren’t ordered. 

2. Patient factors (21% of claims). 

In some cases, care of obese 
patients was delayed due to a lack 
of adequate equipment, such as 
open MRIs. In claims involving 
obese patients, says Ranum, “most 
allegations were related to problems 
with diagnosis.” EPs had difficulty 
palpating the abdomen, clearly 
distinguishing body parts in X-rays, 
and diagnosing complications of 
surgery. Allegations also included 
ordering a medication dose that 
was inappropriate for the patient’s 
weight, and improper performance 
of procedures such as spinal taps 
due to difficulty finding anatomic 
landmarks and gauging proper depth 
for insertion of needles.

Patient nonadherence with 
treatment plans or follow-up 
appointments also contributed to 
bad outcomes. “If patients suffer 
a bad outcome as a consequence 
of their own actions or inactions, 
this information is relevant when 
determining whether the physicians’ 
care caused an adverse patient 
outcome,” notes Ranum. 

This type of information normally 
is not documented by emergency 
physicians. “Information regarding 
patient lack of compliance came 
from the patients’ inability to provide 
evidence that they followed discharge 
instructions,” says Ranum. For 
example, if they were instructed to 
see their personal physician, purchase 
antibiotics, or come back to the ED 
if their symptoms increased and they 
did not do these things, patients 
would not have documentation to 
show compliance.

3. Communication among 
providers — failure to 
communicate, failure to review 
the medical record, and poor 
professional rapport (17% of 
claims).

During handoffs and in the 
medical record, “ER physicians 
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sometimes failed to communicate 
important information discovered 
during a patients’ assessment, such 
as history of drug use or suicide 
attempts,” says Ranum. Radiologists 
failed to communicate important 
findings such as fractures, resulting 
in patients being discharged without 
receiving proper treatment; nurses did 
not notify EPs of changes in patients’ 
vital signs before discharge.

“When ER physicians ordered 
chest X-rays for suspected pneumonia 
and the radiologist identified 
an incidental finding such as a 
possible lung tumor, this was not 
communicated to the patient’s 
primary care physician for follow-up,” 
says Ranum. 

Delays in transfer to another 
facility were not communicated 
by the receiving hospital. “This 
delayed the start of antibiotics at the 

transferring hospital,” says Ranum.
4. Communication between 

patient/family and providers (14% 
of claims). 

Problems with inadequate follow-
up instructions and language barriers 
were identified.

5. Insufficient or lack of 
documentation (13% of claims). 

Important information about 
clinical findings, follow-up efforts, the 
patient’s history, and phone advice to 
the patient wasn’t conveyed to other 
providers in the medical record.

6. Workflow and workload (12% 
of claims). 

When the incident leading to 
a claim occurred on a weekend, at 
night, or over a holiday, fewer staff or 
services were available. Another factor 
was the level of activity and chaos in 
the ED, highlighting the fact that the 
ED’s working environment can affect 

patient care. “During depositions of 
emergency medicine physicians and 
nurses, they sometimes referred to 
conditions that existed at the time 
that the patient suffered harm,” notes 
Ranum.  n
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I f a parent wishes to sign out a child 
against medical advice (AMA), 

emergency physicians (EPs) may 
become offended, annoyed, hostile, or 
appear unconcerned. These reactions 
increase the risk of a malpractice 
suit being filed in the event of a bad 
outcome, warns Laura Pimentel, 
MD, vice president/chief medical 
officer at Maryland Emergency 
Medicine Network in Baltimore, 
MD.

“In the past, there was a tendency 
to leave patients/parents to their own 
devices, since they refused further 
care in the hospital,” says Pimentel. 
“Failure to continue to try to care 
for the patient by providing the best 
possible outpatient care or follow 

up is very risky.” She offers these 
practices that can reduce legal risks 
of pediatric AMA discharges in the 
emergency department (ED):

• Learn the reason why the 
parents or guardian is signing the 
child out. 

ED staff might learn of a logistical 
problem, such as the need to go 
home and care for other children 
or pick someone up from school. 
“Sometimes, interventions by social 
workers can mitigate this situation 
and prevent the AMA,” says Pimentel. 

Pimentel says a more concerning 
scenario is when parents are leaving 
the ED because they are dissatisfied. 
“This can be for many reasons,” she 
says. “It is very much in the ED 

physician’s interest to try to rectify the 
situation, if possible.”

Parents may be upset over a long 
waiting time, difficulty drawing 
blood from the child, or a poor 
interaction with the ED physician, 
the ED nurse, or other ED staff 
member. Apologizing for a long wait 
and expediting the remainder of the 
visit may be effective, says Pimentel. 
“Asking a different staff member to 
work with the child, or even another 
physician to take over the care, may 
be in the best interest of the patient 
and the clinician,” she advises.

• Take reasonable steps to keep 
the parents from leaving until the 
visit is complete. 

This may entail enlisting the 

Is Parent Signing Child Out AMA in Your ED? 
Hostility Can Lead to Lawsuit
Continue to try to care for patient
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help of other family members or the 
patients’ pediatrician. “Physicians 
should document these efforts and 
discussions with other influential 
people,” advises Pimentel. She gives 
this example: “The case was reviewed 
with the patient’s primary care 
pediatrician. She has encouraged 
admission to the hospitalist service. 
The child’s mother spoke directly 
to the pediatrician over the phone. 
After consideration, she has still 
decided to leave AMA. Follow up 
with the primary care pediatrician 
was arranged for tomorrow morning 
at 10 a.m.”

• If the parent is going to leave 
despite the ED’s efforts, the EP 
should provide the best outpatient 
care possible. 

“Doing and documenting 
everything possible to arrange 
excellent outpatient care is essential,” 
says Pimentel. “This is especially true 
in case of dissatisfaction with ED 
care.” EPs can prescribe appropriate 
medications, such as antibiotics in the 
case of infection, steroids and inhalers 
or nebulizers in the case of asthma, 
and pain medications in the case of 
orthopedic injuries. EPs can arrange 
expedited follow up with the primary 
care pediatrician or appropriate 
specialist. 

“If expeditious follow up cannot 
be arranged from the ED, one can 
always instruct the parent to bring the 
child back to the ED for re-evaluation 
in 24 or 48 hours,” says Pimentel. 

Pimentel says particularly 
concerning scenarios involve AMAs 
for pediatric patients with respiratory 
illnesses such as croup, bronchiolitis, 
or asthma. “Aggressive outpatient 
treatment, documented precautions, 
and next-day follow up are the best 
the EP can do to mitigate potential 
disaster for the child and the 
physician,” she says. 

• Tell the parents that they may 

return at any time if circumstances 
change, the child deteriorates, or 
they change their mind.

“Try to part company in a friendly 
and professional manner,” says 
Pimentel. “Do not manifest irritation 
or hostility toward the patient or 
family.”

• Have the parent sign an AMA 
form.

“Nothing is completely legally 
protective in the event that a child 
suffers death or disability. But a well-
constructed AMA form that is signed 
and witnessed is helpful toward the 
defense of the EP,” says Pimentel. 
This will document the information 
and risks explained to the parents 
and their insistence upon discharge.  
“At University of Maryland, we 
have transitioned from AMA to the 
concept of informed refusal,” she 
reports. “Our emergency medicine 
risk forum committee has designed 
a form including several key points.” 
These are as follows:

1. Risks that might be anticipated, 
including permanent disability and 
death;

2. The parent assumes 
responsibility for the decision;

3. Release of the clinicians and 
hospital from responsibility;

4. Specific language stating that 
the patient may return at any time;

5. Evaluation of the lucidity 
or capacity of the decision maker 
to understand the risks that were 
explained.

Pimentel says that under these two 
circumstances, the EP should refuse 
to allow a pediatric patient to be 
signed out AMA:

• If there is concern for non-
accidental trauma. If the EP suspects 
abuse or neglect, nearly all states 
require that the child be held for 
evaluation by child protective 
services. “The EP should notify 
hospital administrators and lawyers in 

this circumstance,” says Pimentel.
• If the child is critically ill or has 

a clearly diagnosed life-threatening 
diagnosis, such as meningitis, sepsis, 
appendicitis, or diabetic ketoacidosis. 
In such cases, the EP should hold 
the child and have hospital personnel 
work on obtaining a court order for 
treatment, says Pimentel.

Edward Monico, MD, JD, 
assistant professor in the section 
of emergency medicine at Yale 
University School of Medicine in 
New Haven, CT, says that generally, 
an EP has the legal authority to take 
temporary protective custody of a 
child without the consent of the 
parents or caretaker if the following 
conditions exist:

• If there is reasonable suspicion 
of child endangerment and the 
belief that sending the child home 
would present an imminent danger 
threatening the child’s life or health;

• If the parent refuses treatment in 
a life-threatening situation;

• If there is insufficient time to 
apply for a court order under local 
child protection laws for temporary 
custody of the child.

Risk-reducing Practices

Patients who leave the ED 
AMA frequently suffer from serious 
underlying medical pathology, warns 
Monico, and tend to represent 
a higher-than-average source of 
medical-legal liability than other ED 
patients.1 “In fact, these patients sue 
the emergency physician and hospital 
nearly 10 times as often as the typical 
ED patient — about one in 300 
AMA cases result in litigation, vs the 
usual rate of one in 20,000 to 30,000 
ED visits,” says Monico.2

Legal risks that flow from pediatric 
AMA encounters are two-fold, says 
Monico. First, patients who terminate 
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diagnostic studies and treatment 
prematurely may have undiagnosed 
and/or inadequately treated pathology 
that can lead to bad outcomes.

“Second, without proper 
documentation of the encounter, 
physicians leave themselves open for 
claims that patients left without the 
requisite information to make an 
informed decision to do so,” he says. 
Monico recommends these strategies 
for EPs to reduce risks of pediatric 
AMA encounters:

• Understand institutional 
expectations regarding docu-
mentation of AMA encounters; 

• Have a thorough under-
standing of the current standard of 
care for documentation within a 
given jurisdiction; 

• Document any discussion of 
foreseeable risks particular to the 
given scenario, as well as the results 
and limitations of testing already 
conducted. 

• Provide an opportunity for the 
patient to ask questions.

Monico says that often, hospital 
AMA forms are constructed with 
an expectation that healthcare 
providers will document the process 
of providing patients with sufficient 
information to enable them to make 
an informed decision to act against 
medical advice. “Many times, these 
forms are merely signed without 
further documentation,” he says. 
“This leaves healthcare workers 
open for claims arising from lack of 
providing requisite information and 
possibly breach of hospital policy.”

Many EPs lack knowledge as 
to what information to share with 
patients contemplating leaving 
AMA, or how to document that 
information. In a 2009 study 
performed at Yale-New Haven (CT) 
Hospital, only 4.8 % of providers 
documented that patients leaving 
AMA were informed of the risks 
of terminating their emergency 
evaluation; only 5.7% documented 
alternatives to treatment.1 “About 
50% documented they actually 

informed patients they were leaving 
AMA,” says Monico, the study’s lead 
author.  n
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V irtually every malpractice lawsuit 
against an emergency physician 

(EP) involves a conflict over whether 
the standard of care was met. “Breach 
of the standard of care is one of four 
things that must be proven in order 
to win a medical malpractice lawsuit; 
appropriate medical care would 
negate a medical malpractice claim,” 
explains William Sullivan, DO, JD, 
FACEP, an EP at University of Illinois 
Hospital in Chicago and a practicing 
attorney in Frankfort, IL.

The plaintiff must also prove 
existence of a doctor-patient 

relationship, a link between the 
physician’s negligence and the 
patient’s injury, and damages. “It 
is important to remember that 
the standard of care is always 
a case-specific and fact-specific 
determination,” says William M. 
McDonnell, MD, JD, clinical 
service chief of pediatric emergency 
medicine and medical director of 
the emergency department (ED) 
at Children’s Hospital & Medical 
Center in Omaha, NE. 

“Commentators often improperly 
refer to a particular policy or journal 

article as setting the standard of 
care,” he notes. “There is no universal 
standard of care.”

In any malpractice case, says 
McDonnell, the standard of care is 
whatever a judge or jury, after hearing 
all of the evidence, decides is the 
reasonable care, skill, and diligence 
that other physicians in the same 
general line of practice ordinarily have 
and exercise in like cases. “Attorneys 
on both sides of the case will try 
to convince the judge/jurors that a 
reasonable physician would or would 
not have done what the plaintiff did, 

Could EP Defendant Be Held  
to Inappropriate Standard of Care?
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usually turning to expert witnesses to 
describe what ‘reasonable’ care would 
have been,” says McDonnell. 

Here are some examples of how 
the standard of care can be established 
in medical malpractice litigation:

• Medical literature, or product 
inserts, or “black box” warnings can 
sometimes be used to establish the 
standard of care.

“There are outlier cases stating 
that the PDR [Physicians’ Desk 
Reference] establishes the standard 
of care,” notes Sullivan. “But even 
then, the plaintiff must still prove 
causation — that the failure to follow 
the PDR recommendations caused 
the injuries.”1 In most cases, the PDR 
can be used as a basis to establish the 
standard of care, but the standard 
still needs to be established by expert 
testimony. 

Regarding medications, Sullivan 
says “the typical defense argument 
is that even if a medication has 
not been approved for a specific 
use in a specific dose, it is entirely 
appropriate to use the medication for 
‘off-label’ uses, provided that there is 
a reasonable basis for doing so.” For 
example, clonidine is only approved 
for treatment of hypertension and 
is not approved for use in children. 
“However, it is frequently prescribed 
in higher than recommended doses 
to adults for alcohol and opiate 
withdrawal, and is also prescribed 
for children with ADHD [attention 
deficit hyperactivity disorder],” he 
notes. 

• Hospital policies can be used 
to establish the standard of care.

“One of the first things that 
plaintiff attorneys will ask for during 
discovery is a set of hospital policies 
relating to any of the incidents 
in question,” says Sullivan. If the 
hospital policies were not followed, 
the attorneys can argue that the 
standard of care was not met — even 

if those policies exceed the legal 
standard of care. 

• Admissions that a physician 
makes during depositions or 
during trial can be used to prove 
that the physician breached the 
standard of care. 

“In some cases, a physician can 
be his or her own worst enemy,” 
says Sullivan. One malpractice 
case involved an ED patient who 
presented with tongue swelling, 
dyspnea, and difficulty speaking, 
presumed to be a reaction to the 
antibiotic the patient was taking 
for a fever. “It turned out that the 
patient had endocarditis, which 
went undiagnosed, and later caused 
the patient to have a stroke,” says 
Sullivan.2

The EP did not hear a heart 
murmur during the visit, and there 
was no expert testimony stating that 
the standard of care required the 
physician to hear a heart murmur. 
However, during his testimony, 
the EP admitted that the patient 
probably did have a heart murmur, 
that he failed to hear a murmur, 
that endocarditis should have 
been considered given the patient’s 
symptoms, and that he might have 
diagnosed the patient’s endocarditis 
if he had heard the patient’s heart 
murmur. “Using those admissions of 
negligence, the jury entered a verdict 
for $18.5 million,” says Sullivan.

Sullivan says that instead, the EP 
should have responded that tongue 
swelling, dyspnea, and difficulty 
speaking are not signs of endocarditis, 
and that the EP’s goal, given the 
patient’s symptoms at that time, was 
to protect the patient’s airway and to 
evaluate the patient for causes of the 
presenting symptoms. 

“This type of scenario highlights 
the importance of being fully 
prepared for a deposition,” says 
Sullivan. “A physician’s defense 

attorney should thoroughly discuss 
the types of questions that will 
be asked, and how to respond 
to ambiguous, conclusory, or 
inappropriate questions.”

• The most common way that 
the standard of care is proven is by 
expert witness testimony. 

The plaintiff’s expert reviews 
the medical care provided and then 
alleges that the standard of care was 
not followed in some way; a defense 
expert then reviews the same data and 
opines that the standard of care was 
met. “If the case goes to trial, the jury 
gets to decide which expert’s opinion 
is more convincing,” says Sullivan. 
“Unfortunately, many times there is 
little consistency over what experts 
will testify about, with some experts 
creating unrealistic standards.” 

Requirements to be qualified as 
an expert are state-specific. “Some 
states require the same specialty, some 
don’t,” says Sullivan. “For example, 
some states allow a neurologist to 
testify about how an emergency 
physician should have handled 
a stroke.” A 2012 Georgia case 
included testimony from a prominent 
emergency physician stating that it 
was grossly negligent not to order 
a CT angiogram in a 15-year-old 
patient with chest pain who had 
an arthroscopic knee surgery eight 
days prior.3 “The defense had to use 
expert testimony to counter that gross 
negligence occurred, but the plaintiff’s 
expert was the author of a prominent 
textbook in emergency medicine,” 
says Sullivan.

One way for an EP to help the 
defense attorney refute the expert’s 
testimony is to find old testimony 
from the expert which conflicts with 
the current testimony; the EP can 
also find literature that counters the 
expert’s assertions, which can be 
presented through the defense expert. 

In every jurisdiction, qualified 
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experts are permitted to reference 
professional organizations’ policy 
and clinical guidance documents 
as support for their opinions. 
McDonnell gives this example of how 
an expert witness for the plaintiff 
typically testifies: “As an expert in 
emergency medicine, I think Dr. 
Reckless was negligent in her care. 
I’m sure about my opinion because 
the American College of Emergency 
Physicians’ policy on procedural 
sedations says so.”  

“Some courts are even allowing 
such professional organizations’ 

policy and clinical documents to 
be introduced on their own merits, 
as evidence of what a ‘reasonable 
physician’ would have done — even 
if an expert witness is not testifying 
about the policy,” says McDonnell.  n
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When both the emergency 
physician (EP) and consultant 

are jointly named in a malpractice 
suit, the case often turns on whether 
a certain piece of information was 
conveyed.

As an EP defendant in this 
scenario, “you may find yourself 
defending against two people — the 
patient, and the consultant that you 
called to help you,” says Brandon K. 
Stelly, corporate director of enterprise 
risk management legal division and 
internal counsel for the Lafayette, LA-
based Schumacher Group.

A recent malpractice case 
involved a man who presented to an 
emergency department (ED) with 
a nosebleed; the EP stanched the 
bleeding, but was concerned because 
the patient had a heart rate of 118 
and slight hypotension. The patient 
reported losing a significant amount 
of blood. 

The on-call ear/nose/throat (ENT) 
specialist thought the patient should be 
discharged for follow-up the next day 
in his office. “He reluctantly agreed 
to admit the patient when the ED 
physician insisted that the ENT would 
have to come to the ED and discharge 
the patient himself if he would not 
agree to the admission,” says Jeanie 
Taylor, RN, BSN, MS, vice president 
of risk services for Emergency 
Physicians Insurance Company in 
Auburn, CA. The following day, the 
patient developed another nosebleed. 
“The patient coded before transport 
to the OR was arranged, and could 
not be resuscitated,” says Taylor. 
“Significant blood was found in the 
stomach at the post.” 

A subsequent lawsuit named 
both the EP and the ENT. The ENT 
claimed that the EP did not inform 
him of the patient’s hypotension 
and tachycardia, and stated that 

he certainly would have come in 
immediately had he been told of 
the abnormal vital signs. The EP’s 
documentation indicated only that 
she had requested that the ENT 
admit the patient. 

“The EP later stated that she did 
not document the specific details 
related to the controversy between 
her and the ENT, because she had 
been trained to avoid evidence of 
disagreements with other healthcare 
providers in the medical record,” says 
Taylor. 

The EP was eventually dismissed 
from the lawsuit, notes Taylor, “but 
only after much personal angst, 
as well as time and money spent 
defending her care.” She cautions 
against putting inflammatory 
statements in the chart, such as “Dr. 
X flatly refused to see the patient 
in the ED. He only agreed to the 
admission because I absolutely 

“If the EP Had Only Told Me,  
I Would Have …” When Consultant  
Says This, Can You Prove Otherwise?
Good charting leaves little room for doubt
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refused to discharge the patient and 
threatened to notify the chief of staff.”   

“However, providers must 
not shy away from documenting 
material facts, especially when there 
is disagreement,” says Taylor. She 
would have liked to have seen this 
documentation in the ED chart: 
“Dr. X was informed of the patient’s 
tachycardia, slight hypotension, 
and the patient’s reported loss of a 
significant amount of blood. Lab 
results also discussed. Dr. X said 
the patient did not need to be seen 
this evening. He agreed to admit 
the patient for observation, and 
that he would see the patient in the 
morning.” 

“The note is factual,” says Taylor. 
“But it clearly documents that 
the ENT was told of the patient’s 
condition when he made the decision 
not to see the patient until the 
following day.”

Another malpractice case involved 
a patient with a suspected bowel 
obstruction; the EP consulted with 
a surgeon on the case. “One of the 
alleged deficiencies in care was that 
antibiotics were not ordered,” Stelly 
says. The EP didn’t order antibiotics 
because the bowel obstruction was 
not yet confirmed. The consultant 
claimed that he would have done 
so immediately upon the patient’s 
admission, but assumed the EP had 
already ordered antibiotics, as the EP 
had not indicated otherwise. There 
was nothing in the ED chart to 
contradict this.

The plaintiff attorney alleged that 
the delayed antibiotics resulted in 
the patient’s surgery being delayed as 
providers waited to see if the patient’s 
condition improved or worsened; in 
the interim, the patient became septic 
and died.  

Stelly would have liked to see 
this documentation in the ED chart: 
“Decided to hold off on antibiotics; 

discussed with surgeon. Surgeon 
agrees that antibiotics can be withheld 
at this time.” Even if the EP had 
documented only “plan discussed 
with surgeon,” this would have 
allowed the EP a better opportunity 
to argue that the discussion included 
the fact that antibiotics weren’t 
ordered in the ED, says Stelly.

Good charting takes the 
recollection of both the EP and 
consultant out of the equation. 
“It minimizes the ability of either 
provider to say, ‘That wasn’t told to 
me, and I never would have agreed 
with that plan of care,’” says Stelly.

Vital Signs  

Are Often Key

ED charts are often unclear as to 
whether consultants were informed 
about the severity of the patient’s 
symptoms, says Karen Reynolds, 
RN, senior vice president of patient 
services at Schumacher Group. This 
gives the consultant wide berth to 
claim he or she was never told. 

“That is usually what the 
consultant says: ‘If I was told 
the patient had tachycardia, or 
that the oxygen saturation was 
that low, I would have done 
something differently,’” she says. 
Reynolds recommends that EPs 
use a standardized process when 
communicating with consultants, 
so that certain pieces of information 
are covered in every consult. “There 
could be prompts for four things that 
should be documented on the chart 
or EMR: ‘Completed and pending 
lab results discussed, vital signs and 
reassessment reviewed, pertinent 
findings and differential diagnosis 
discussed, and proposed plan agreed 
upon,’” she says.

This makes it difficult for a 
consultant to later argue that a certain 

piece of important information was 
omitted. With a standardized process, 
says Reynolds, “the emergency 
physician is painting a picture of the 
current condition of the patient for 
the receiving provider, rather than 
just conveying random thoughts.” 
Here are some important things for 
EPs to include in the chart after a 
consultation with a specialist: 

• “Vital signs and test results 
reviewed and discussed.” 

This is the primary thing Stelly 
wants to see EPs document after 
consults. “That makes it a lot harder 
for the specialist to say that it was 
never discussed,” he explains. “When 
I do see these claims [naming an EP 
and a consultant], nine times out of 
ten it’s about a vital sign.”

Taylor says the ED chart 
should clearly state that all relevant 
information was reviewed with the 
consultant. This includes abnormal 
diagnostic tests, significant medical 
history, abnormal vital signs, changes 
in the patient’s condition while in 
the ED, and incidental findings on 
diagnostic tests. “The best answer for 
an admitting physician who questions 
whether a key piece of information 
was shared is documentation of the 
facts in the ED record,” she says. 

• What test results are pending.
If this isn’t noted, it later appears 

the consultant was unaware. 
“Sometimes they are pending 
because the emergency physician was 
doing the right thing in getting the 
consultant on board as quickly as 
possible,” Stelly notes. 

• The consultant’s plan. 
“We’re not talking about every 

order,” says Stelly. The chart should 
specify, for instance, “Dr. Smith to 
come to ED to see patient,” “patient 
to be admitted,” “Dr. Smith to see 
patient on the floor,” or “Dr. Smith 
advises that patient can be seen in the 
office on Monday after discharge.”
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Receiving physicians may focus on 
one piece of information they deem 
most important, and fail to hear other 
vital information, warns Taylor. For 
example, a consulting physician who 
has seen many patients with similar 
symptoms managed successfully 
through outpatient care may be 
reluctant to admit a patient, even 
if the ED provider strongly advises 
admission.

“Clearly communicate what you 
think patients need,” says Taylor. “If 
you believe they cannot wait until 
morning to be seen, be clear about it 
— and document it.”

Such documentation leaves 
little room for doubt as to what 
was communicated. This prevents 
finger-pointing in the event an EP 
and consultant are both sued. “Once 
codefendant doctors start pointing 
the finger sideways at one another, the 
case becomes much more difficult to 
defend.” Stelly says. “No matter who 
is right and who is wrong, it shows 
a jury that the system broke down 
somewhere.”  n
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M any times, a careful review of 
the emergency department 

(ED) chart convinces plaintiff 
attorneys not to sue — even if at 
first glance, the malpractice case 
against the emergency physician (EP) 
sounded rock solid.

When a patient’s lawyer reviews 
the ED chart, he or she is looking for 
a clear line of logical thinking in the 
workup, says Patrick Malone, JD, 
a Washington, DC-based plaintiff’s 
attorney. Malone is co-author of Rules 
of the Road: A Plaintiff’ Lawyer’s Guide 
to Proving Liability (Trial Guides, 
2010). 

“If it seems well thought-out, 
and each decision is justifiable based 
on the science and what was known 
about the patient at the time, the fact 
that the diagnosis turned out wrong 
in hindsight doesn’t make it a viable 
malpractice case,” Malone says. 

A plaintiff lawyer looks for this 

information when reviewing an ED 
chart, says Malone: What were the 
signs and symptoms the patient first 
presented with? How did the EP 
respond?  Did the tests that were 
ordered make sense for the initial 
presentation? When those results 
came back, did the EP’s next step 
make sense in light of the new 
information?

One prospective malpractice 
case involved a patient with sudden 
onset of headache and weakness. 
The EP investigated first with a CT 
scan of the head, which was normal. 
Because he was still worried about the 
possibility of subarachnoid bleeding 
not picked up by the CT, he then 
elected to do a lumbar puncture. 

“Testing after that revealed the 
patient actually had a clot blocking 
one of the arteries in the brain, and 
the LP ruled out the ability to try to 
break up the clot with tPA [tissue 

plasminogen activator],” says Malone. 
The patient was left with significant 
deficits. “However, the sequence of 
testing was hard to argue with because 
it was reasonable and followed a 
logical set of steps,” says Malone.

Tell Why Diagnosis Is 

Not Suspected

Jonathan A. Edlow, MD, vice-
chairman of the Department of 
Emergency Medicine at Beth Israel 
Deaconess Medical Center in Boston, 
has reviewed several cases in which 
the EP had the wrong diagnosis and 
the patient had a bad outcome, but 
the explanation in the chart was easy 
to follow, logical, and reasonable.

“I wouldn’t testify against a person 
in such a situation,” he adds. “I recall 
a case in which I defended a physician 
who had missed a diagnosis of 

Clear Documentation of EP’s  
Thought Process Makes Malpractice  
Suit Unappealing to Plaintiff Attorneys
Better to be “thoughtfully wrong than negligently wrong”
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 n Abnormal vital signs at 
discharge made some ED claims 
indefensible

 n Charts can make it appear as 
though the EP hardly saw the 
patient 

ED suits stem from poor 
communication with admitting 
MDs

 n Common fact patterns in ED 
claims involving wound care 
patient handling
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subarachnoid hemorrhage (SAH).”
The patient came to the ED with 

an extremely unusual presentation of 
acute back pain without headache. 
This was documented by the 
paramedics, the triage nurse, and the 
EP. “There was a bad outcome, but 
the physician had done a reasonable 
job and documented her thought 
process well,” says Edlow.

Edlow says that in his own 
charting, “I will very frequently write, 
‘I do not think the patient has X, 
Y, and Z because of A, B, and C.’” 
For instance, he might document, 
“I do not think this patient with 
dizziness has a cerebellar stroke 
because the physical examination 
strongly suggests a peripheral process; 
therefore, I do not think he needs 
brain imaging,” or “This headache 
has multiple factors (gradual onset, 
similar to multiple prior episodes) 
that are not typical of SAH. 
Therefore, I am treating the patient 
for migraine and will arrange for 
neurology follow-up.”

“The reality is, you might be 
right and you might be wrong,” says 
Edlow. “But it’s always better to be 
thoughtfully wrong than negligently 
wrong; it’s always better, in the setting 
of a lawsuit, that you’ve documented 
your thinking.”

An example is an EP’s 
documentation that he or she does 
not suspect pulmonary embolism 
(PE) because a patient is negative 
according to Pulmonary Embolism 
Rule Out Criteria (PERC). “That is 
a fairly well-validated set of findings; 

if the patient has none of them, the 
likelihood of PE is not zero, but it’s 
extremely low,” says Edlow.  

On the other hand, if a patient 
presents with several known risk 
factors for PE, chest pain, and 
hypoxia, and the EP charts, ‘I don’t 
think this is PE because there is no 
shortness of breath,’ “then that’s just 
not enough,” says Edlow. “The logic is 
flawed; absence of shortness of breath 
simply does not cut it.”

Edlow says when the EP is signing 
the patient out to the next team at 
change of shift, it is a good time to 
reconsider the plan of care. “Many 
times, as I am listening to my sign 

out, if it just doesn’t hold water, or if 
it sounds defensive even to me, I may 
change my mind and go ahead and 
do a test that I previously wasn’t going 
to do,” he says.  n
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CNE/CME INSTRUCTIONS

CNE/CME QUESTIONS

TM

1. Which is recommended for 

emergency physicians’ (EPs’) 

documentation involving 

consultants, according to Jeanie 

Taylor, RN, BSN, MS?

A . EPs should document nothing 

suggesting a disagreement with 

another healthcare provider .

B . EPs should avoid specifics 

about requests made to admit the 

patient .

C . EPs should document what 

the consultant was told about the 

patient’s condition . 

D . Placing blame on consultants 

protects EPs from getting named 

in a lawsuit .

2. Which is recommended 

regarding communication 

with consultants, according to 

Brandon K. Stelly?

A . It is better not to chart that 

consultants were informed about 

the severity of the patient’s 

symptoms .

B . EDs should utilize varying 

processes for communication with 

consultants .

C . Charts need not state whether 

pending test results were 

discussed .

D . EPs should specify that vital 

signs and test results were 

reviewed and discussed with 

consultants .
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