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Do Hospital Ads Make Promises 
the ED Can’t Keep?
Misleading marketing claims catch jury’s attention

Attention-getting claims about 
ED care might be good for the 
hospital’s bottom line, but they 

can also increase legal exposure for EPs.
“There are many pressures and 

temptations for hospitals to advertise 
a full specialty backup, or chest pain 
care. But anytime promises are made 
that may not be met, one enters into 
the risk zone,” warns Michael Blaivas, 
MD, FACEP, professor of medicine at 
University of South Carolina Medical 
School and an EP at St. Francis Hospital 
in Columbus, GA.

Some ED ads are closer to wishful 
thinking than reality. 

“Marketing folks are very good at 
what they do. But they are usually not 

clinically trained, and have a relatively 
modest grasp of the limitations inherent 
in the practice of medicine,” says Joseph 
P. McMenamin, MD, JD, FCLM, 
a Richmond, VA-based healthcare 
attorney and former practicing EP.

Blaivas gives these two scenarios 
in which advertising could bolster a 
plaintiff’s case against an EP: 

• An ED advertises excellent stroke 
care, but for some reason the neurologist 
is unavailable and a transfer has to 
be made, or a delay occurs and the 
treatment window is missed;

• An ED advertises excellent cardiac 
care, but care is delayed due to the 
cardiac catheterization lab being busy 
with another myocardial infarction 
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patient, or the interventionist is off 
and care is delayed due to the need to 
transfer the patient.

“A very negative picture can 
be painted of an ED that lured 
in patients and reneged on the 
promise,” Blaivas says.

“Puffing,” or exaggerated 
claims made by salespersons or 
in advertisements concerning 
the quality of goods or services 
being offered, presents opinions 
rather than facts and is usually 
not considered a legally binding 
promise, McMenamin notes. “The 
law will tolerate a certain amount of 
puffing, probably even by healthcare 
professionals, before it will conclude 
the information is sufficiently factual 
and specific as to constitute an 
actionable promise,” he explains. 

In a still-pending medical 
malpractice case, the plaintiff claimed 
he sought care at a particular ED 
specifically because of advertisements 
promising “remarkable care.”1,2 

“The case was first filed as a 
straightforward medical malpractice 
case,” says Gary Weiss, JD, the 
Louisville, KY-based attorney 
representing the plaintiff. The claim 
alleges a nurse practitioner saw a 
patient but failed to diagnose the 
patient’s acute diverticulitis, and 
the hospital was negligent in not 
ensuring the patient was seen and 
evaluated by a board-certified EP 
despite advertising “world-class 
emergency room care.” During the 
course of litigation, Weiss filed an 
amended complaint alleging false and 
misleading advertising. The court 
dismissed the amended complaint on 
the basis that the timeframe exceeded 
the statute of limitations. 

“The advertising is still in the 
case,” Weiss notes. “My experts will 
testify that it was below the standard 
of care for an ER holding itself out as 
having ‘world-class’ care to not have a 

policy or protocol that would require 
that an EP see any patient with a 
serious condition like severe stomach 
pain.”

Absence of Specialty 

Expertise

Advertisements promising 
the ED provides “pediatric care 
experts,” “orthopedic services 
available,” or “chest pain center 
in the ED” are “especially fraught 
with problems if the promised care 
cannot be delivered one day, or care 
expectations are not met,” Blaivas 
says. “While they may not violate any 
laws of false advertising, the jury may 
take a different view and feel their 
community is being duped.”

It is easy to imagine a plaintiff 
attorney tying a patient’s bad 
outcome to a delay or absence of 
promised expertise.

“Perhaps the geriatric care given 
was by a novice provider with no 
specific geriatric expertise to wave 
in front of a jury, and a negative 
outcome occurs,” Blaivas says.

Advertised claims don’t necessarily 
affect the standard of care to which 
the EP is held. 

“The standard of care is the 
standard of care regardless,” Blaivas 
asserts. In one case involving a 
stroke patient Blaivas reviewed, 
a plaintiff attorney seemed to be 
suggesting otherwise by claiming 
the ED did not meet the standard 
of care “especially with a stroke 
certification.” The attorney claimed 
the patient and family were well 
aware of advertisements that 
promoted the ED as a stroke center. 

“The association was loose, but it 
seemed to create doubt in the jurors’ 
minds, according to the plaintiff 
attorney,” Blaivas recalls.

If an unanticipated bad outcome 
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occurs, patients who have seen 
advertisements, “might have a 
heightened sense of disappointment 
— and possibly a lower threshold for 
pursuing litigation,” McMenamin 
adds.

Here are some other legal risks 
caused by ED marketing:

• If the plaintiff can show the EP 
didn’t deliver what was promised, 
it opens up the possibility of an 
additional cause of action for 
breach of contract.

If, for some reason, the wait time 
is longer than posted, or imaging 
or a specialist is not available for a 
given patient, “that is something an 
attorney can use as a sign of a breach 
of contract the hospital and ED 
makes with the incoming patient in a 
medical sense,” Blaivas says. 

The plaintiff attorney can claim 
the ED breached a contract with the 
patient by failing to provide specific 
care that was promised, in addition to 
the implicit promise to comply with 
the standard of care.

“A creative plaintiff lawyer could 
come at the defense with not one 
but two theories — one for medical 
malpractice, for failure to comply 
with the standard of care, and another 
for breach of contract,” McMenamin 
says.

Statements such as “we are the 
number one ER” allow plaintiffs’ 
lawyers to argue the advertiser made 
a promise about the quality of care 
patients can expect to receive. 

“The more theories there are for 
the defense to contend with, the 
greater the possibility the plaintiff 
will recover on at least one of them,” 
McMenamin adds. 

Additionally, a breach of contract 
claim generally has a longer statute 
of limitations than does a tort claim. 
“So the period of time you are at 

risk is extended, often appreciably,” 
McMenamin says.

• A breach of contract claim 
might be more inflammatory than a 
negligence claim.

“If an ED were sufficiently 
foolhardy to advertise the proposition 
that ‘we are better than anybody else 
when it comes to diagnosing chest 
pain. We get it right every time,’ 
and somebody comes in and you 
misdiagnose chest pain, it might be a 
barn burner,” McMenamin warns.

While there is a certain level of 
sympathy for an EP who simply 
made a careless mistake, juries 
might be less sympathetic if it 
appears the ED intentionally misled 
the public. 

“This can stoke the flames and 
may get a jury to award punitive 
damages,” McMenamin says. “And 
depending on the ED’s claim, and 
how much stock the patient can 
persuade the jury the patient put in 
it, a claim for fraud is a possibility.”

• Tort reform legislation, 
enacted in many states, imposes 
caps on damages that can be 
imposed on healthcare providers 
that have breached the standard 
of care — but it typically doesn’t 
apply to contract theories.

“If count one is malpractice, the 
cap will apply. But if count two is 
breach of contract and the plaintiff 
prevails, then depending on the 
language of the cap statute, that 
cap may not do you any good,” 
McMenamin says.

• Using EPs in advertisements 
puts the hospital at risk for 
additional liability exposure, 
because it could result in 
independent contractors being 

considered as agents of the 
hospital under the law.

If EPs are depicted in 
advertisements featuring the hospital 
logo, plaintiffs’ counsel can argue 
a reasonable person would assume 
they’re employees of the hospital. If 
EPs are independent contractors, the 
individual EP named in the suit and 
possibly the ED group can be held 
liable for malpractice, but not the 
hospital. 

“But if the ad features the hospital 
logo and on the white coat worn by 
the emergency physician it says ‘Joe 
Smith, MD’ with the hospital’s name 
underneath it, even if the contract 
says in no uncertain terms these 
are independent contractors, there 
is a doctrine in some states called 
‘apparent authority’ that may apply, 
depending on the facts,” McMenamin 
explains.

This means the hospital may not 
be able to escape liability by arguing 
the EP was acting as an independent 
contractor as opposed to an agent of 
the hospital. 

“If the plaintiff attorney can 
convince the finder of fact that the 
patient went to that ER as a result 
of the hospital’s public statements 
he or she was under the reasonable 
impression that the physician worked 
for the hospital, then in a state that 
honors this notion, the hospital 
may not be able to prevail on the 
independent contractor defense,” 
McMenamin notes.

This holds true even if the patient 
signed a form acknowledging the EPs 
are independent contractors and not 
hospital employees.

“It then becomes a question of 
whether that’s enough to get the 
hospital off the hook. Depending on 
the jurisdiction, it very well might not 
be,” McMenamin says. 

The patient/plaintiff can argue, “I 
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didn’t understand all the legalese I was 
signing. I’m not a lawyer, and I was in 
severe pain.” 

“If the jury buys that, and further 
buys the patient’s claim that ‘I went 
there because I saw the ad and had 
faith in this hospital,’ the hospital 
may be liable for the malpractice of 
the EP — even though, in the eyes 
of the law, the EP is an independent 
contractor,” McMenamin says.

Tone Down Pie-in-the-

Sky Claims

Hospital websites are 
the biggest culprits when it 
comes to “overpromising and 
underdelivering,” according to 
McMenamin. 

“Be sensitive to the fact that some 
of the people reading this material 
are not your friends, and will look 
for ways to hit you over the head 
with your own words.” McMenamin 
cautions against using words that 
are absolutes, such as “all,” “best,” 

“fastest,” “always,” or “never.” 
“There is a world of difference 

between saying, ‘We please all our 
patients,’ and ‘Our goal is to please 
all our patients,’” he says. 

Hospital administrators find 
themselves torn between keeping up 
with competitors and toning down 
marketing claims to avoid legal 
exposure.

“The CEO has a risk manager 
saying ‘Don’t run this ad, it’s too 
risky,’ and marketers saying, ‘Look 
at the ad that your competitor just 
ran.’ That can be a tough call,” 
McMenamin acknowledges.

McMenamin recommends having 
a wary clinician review any claims 
made about ED care before they 
are aired on radio or TV, printed in 
publications, or posted on hospital 
websites.

“If I’m a marketing person, the 
last thing I want to do is clog up 
my carefully worded copy with 
footnotes, warnings, ifs, ands, or 
buts,” he says. “But it’s just so easy 
for a plaintiff attorney to cross-

examine an EP when the marketing 
person went overboard, and I hate to 
see that happen.”  n
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Were Staff Unfamiliar with ED Policies?
It’s a “free shot” for plaintiff attorney

In several recent malpractice claims 
involving patients who died of a 

staph infection after discharge from 
EDs, policies became the central 
issue.

“The EP orders blood cultures. 
Staph grows 24 hours later and the 
EP is notified. The patient is never 
called back and ends up severely ill 
or dead. This scenario happens too 
often,” says Amy Evans, executive 
vice president in the Bellevue, 
WA, office of Western Litigation, a 
professional liability claims and risk 
management company.

A common fact pattern in these 
cases is the EP orders the proper 

labs and cultures, then informs 
the patient that he or she will be 
contacted with the test results. The 
EP or charge nurse on the next shift 
is notified of the results; in some 
cases, the nurse thinks the EP will 
call the patient while the EP assumes 
the nurse will do so.

“In other situations, we see the 
task being delegated to the desk 
clerk to contact the patient with 
instructions to return ASAP,” Evans 
says. “One or two calls are made, 
but the patient is not reached.”

Occasionally, the phone number 
provided by the patient is not active.

“In each situation, the patient’s 

health declines and they return in a 
worsened condition or die,” Evans 
says.

During the course of malpractice 
litigation, it becomes clear no one 
really knew who was supposed to 
follow up with the patient. For 
the plaintiff attorney, being able to 
demonstrate the ED staff weren’t 
aware of relevant policies, “is a free 
shot that shows ignorance,” Evans 
says.

Evans has also seen policies 
involving discrepancies on 
diagnostic or lab tests become a big 
issue during malpractice litigation.

“ED staff do not know who 
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is responsible for calling back 
the patient when labs come 
back positive after discharge, or 
when radiology’s findings are not 
consistent with the ED physician’s 
discharge diagnosis,” she explains.

Claims All Settled

Jason Newton, senior vice 
president and associate general 
counsel at Medical Mutual in 
Raleigh, NC, has seen cases where 
the plaintiff attorney demonstrated 
that ED staff weren’t aware of 
departmental policies for reporting 
critical values for patients in the 
ED; monitoring of patients who 
are suicidal; monitoring of and 
precautions for patients at risk for 
falls; seizure precautions; indications 
for, monitoring of, and releasing of 
restraints; use of side-rails; triage; 
and confidentiality. Each of these 
cases settled prior to trial:  

• A patient on seizure 
precautions hit his head while 
going to the restroom to produce 
a urine sample, resulting in a large 
hematoma that left significant and 
permanent neurological deficits.

“The fact the ED physician 
permitted the patient to ambulate 
unassisted was contrary to seizure 
protocols,” Newton says.

• A pregnant woman was 
discharged with a diagnosis of 
chest contusion after a motor 
vehicle accident.

“Several days later, the patient 
returned to the ED with absence 
of fetal heart rate. The child was 
delivered stillborn due to cord 
hemorrhage,” Newton says. The 
hospital policy stated the patient 
should have been admitted for 
observation.

“Though the defendant testified a 
verbal order was given to admit the 
patient for observation, the record 
did not contain any notation that 
had occurred,” Newton explains.

• A patient with a history of 
depression and multiple self-
inflicted lacerations was brought 
to the ED by a parent. The EP 
wrote orders for involuntary 
admission to the hospital’s 
psychiatric ward, but it took about 
six hours for a bed to become 
available.

“In the meantime, the patient’s 
labs came back positive for critical 
values,” Newton says. “Although the 
nurse received these, they were not 
reported to the ED physician.” 

When a bed became available, 
the nurse went to get the patient, 
who could not be roused and was 
incontinent. The EP became aware 
of the critical values and ordered 
repeat labs.

“The patient expired due to 
severe metabolic acidosis,” Newton 
says. Postmortem studies revealed 
acidosis was secondary to ingestion 
of antifreeze.

“The ED physician was criticized 
for, among other things, failing to 
do any reassessment of the patient in 
the six hours the patient was waiting 
for a psychiatric bed,” Newton 
says. “This was contrary to hospital 
policy.”

Prove Unfamiliarity

Here is how plaintiff attorneys 
typically demonstrate ED staff were 
not familiar with relevant policies:

1. In the written discovery 
phase, the plaintiff’s attorney 
requests copies of any possibly 
applicable policies that were in 

effect at the time of the patient’s 
treatment.

2. The plaintiff’s lawyer scours 
the policies to find some portion 
or portions with which the defense 
did not comply in the particular 
episode of care.

3. In depositions of the 
providers, the plaintiff’s lawyers 
will ask if they were familiar with 
the relevant policies at the time of 
the care.

Sometimes, EPs have to testify 
they didn’t know about a relevant 
policy.

“If the providers contend they 
were familiar with the policies, 
the plaintiff’s lawyer will contend 
the provider must not have been 
familiar with the policy, because the 
action or inaction alleged is contrary 
to the provisions of the policy,” 
Newton says.

Here are some actual deposition 
questions plaintiff’s attorneys have 
asked: 

• “The people who came up with 
this policy labored over it, thought 
about it, discussed it, worked hard at 
trying to come up with what’s right 
… and so my question is, did you 
ever go to the hospital leadership 
and say, ‘I’m just not going to follow 
this policy?’”

• “You would agree the standard 
of care is often reflected in policies 
and procedures, wouldn’t you?”

• “Is it your position you do not 
have to follow this policy?”

• “Do you wish you had followed 
this policy and procedure?”

• “Had you followed this policy 
and procedure in this particular 
case, the patient would not have 
been able to kill himself, correct?”

4. The plaintiff attorney can 
utilize electronic medical record 
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audit trails to conclusively prove 
whether a provider accessed 
a particular policy during a 
particular episode of care.

“We’ve had a few cases where 
internal e-mails were requested, 
and they showed the EP tried to 
access the applicable policy after 
the incident and sent e-mails to 
administration criticizing the lack of 
accessibility to policies,” Evans says. 
Both the EP and the hospital shared 
liability, because the EP did not 
make efforts to know the policies 
before treating patients. 

“The defendant EP and hospital 
are now at odds with one another 
over availability of the policies,” 
Evans notes. “Plaintiffs’ attorneys 
thrive when defendants are critical 
of one another.”

EPs might believe a policy is not 
appropriate for a particular patient. 
If so, “draft a brief note with your 
thought process,” advises Kenneth 
T. Lumb, JD, an attorney with 
Corboy & Demetrio in Chicago. 
“Almost any decision can be 
defended if there is a reasonable 
basis for it.” 

Was Standard of Care 

Met?

Juries frequently interpret failure 
to follow policies as the equivalent 
of violations of the standard of care.

“The plaintiff’s lawyer contends 
the policy is not a guideline, but 
rather, sets standards of care, and if 
the policy was not followed to the 
exact letter, then the provider(s) 
must have breached the applicable 
standards of care,” Newton says.

In a medical negligence trial, it is 
the jury that ultimately determines 
the standard of care applicable to 
the case.

“To do so, the jury is instructed 
that it must rely on expert 
testimony or other specific kinds of 
evidence of the standard of care,” 
Lumb notes.

In most jurisdictions, an 
organization’s policies and 
procedures are independent 
evidence of the standard of care.

“Thus, a hospital or ED policy, 
bylaw, or other similar document is 
admissible as evidence of the care 
required,” Lumb explains. It is not 
conclusive, and may be rebutted 
by expert testimony or other 
documents or by testimony as to 
why it did not apply in a particular 
situation. “It is, however, generally 
quite persuasive,” Lumb adds.

If an ED or hospital policy is 
violated, the plaintiff may argue the 
policy and the standard of care are 
the same.

“Where an ED physician 
complies with a policy, however, 
the defense can argue the policy 
was consistent with the measures 
required under the standard of 
care,” Lumb notes.

Because a policy can be used 
against a hospital or physician that 
ignores or violates it, one might be 
tempted to believe they should not 
be drafted in the first place.

“But policies also become 

relevant in their absence,” Lumb 
warns.

Admissible evidence of standard 
of care also includes accreditation 
standards and Medicare regulations 
— both of which require hospitals 
to draft, implement, and enforce 
appropriate policies and procedures.

“Under the concept of corporate 
or institutional negligence, a 
hospital can be held accountable 
for failing to promulgate or enforce 
appropriate policies, or for failing 
to properly train its personnel 
regarding those policies,” Lumb 
adds.

While a hospital can argue it is 
not responsible for the failure of an 
independent contractor in its ED 
to administer tissue plasminogen 
activator to a stroke patient, it can 
still be held accountable for failing 
to have appropriate policies in place.

Lumb has seen EPs admit in 
depositions they never read the ED’s 
policies and procedures manual.

“The single most effective way to 
avoid being tripped up by a policy 
is to read it and follow it in your 
patient care,” he says.  n
 

SOURCES
•  Amy Evans, Executive Vice 

President, Western Litigation, 

Bellevue, WA . Phone: (425) 

586-1045 . E-mail: amy_evans@

westernlitigation .com .

•  Kenneth T. Lumb, JD, Corboy 

& Demetrio, Chicago, IL . Phone: 

(312) 346-3191 . E-mail: ktl@

corboydemetrio .com .

•  Jason Newton, Senior Vice 

President/Associate General 

Counsel, Medical Mutual, Raleigh, 

NC . Phone: (919) 878-7603 . Fax: 

(919) 878-7592 . E-mail: jason .

newton@mmicnc .com .

“THE SINGLE 
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WAY TO AVOID 
BEING TRIPPED 
UP BY A POLICY 
IS TO READ IT 

AND FOLLOW IT 
IN YOUR PATIENT 

CARE.”
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EPs Face Some Significant Legal Risks with Opioid 
Prescriptions 
Several cases of well-intentioned EPs 

prescribing long-acting opioids 
have led to poor outcomes including 
death and malpractice lawsuits, says 
Lewis Nelson, MD, professor and 
vice chair for academic affairs in the 
Ronald O. Perelman Department 
of Emergency Medicine, New York 
University School of Medicine. 
Nelson is director of the New 
York City Poison Control Center’s 
Fellowship in Medical Toxicology. 

“Some lawsuits involved EPs 
prescribing fentanyl patches 
to patients without the correct 
indications — such as chronic pain 
patients already on high-dose opioids,” 
Nelson says. In one case, a patient 
who had recent orthopedic surgery 
who returned to the ED for persistent 
pain was given a fentanyl patch, only 
to be found dead the following day.

“All prescription opioid users have 
a story with a beginning and an end. 
You don’t want to be the EP that 
started the problem by prescribing 
acetaminophen and hydrocodone 
for an ankle sprain, or the one that 
prescribed right before the deadly 
overdose,” says Tom Scaletta, MD, 
FAAEM, chair of the ED at Edward 
Hospital in Naperville, IL “Both 
scenarios are very high-risk.”

Follow Strict Policy

Prescribing opioids for patients 
with drug-seeking behavior is a 
high-risk practice, warns D. Richelle 
Heldwein, MPH, CPHRM, 
assistant vice president of clinical risk 
management in the Pocatello, ID, 
office of Western Litigation. “This 
presents a risk for overdose, driving 
while impaired, drug diversion, and 
can promote criminal behavior within 

this patient population,” she warns. 
Heldwein recommends EPs: 

• Follow a strict policy of only 
ordering opioid medications for 
acute pain, and refusing to prescribe 
or administer them for non-cancer, 
chronic pain.

• Follow strict prescribing 
guidelines, such as just enough 
medication to get the patient 
through the night or the weekend 
until the primary or specialist care 
provider’s office is open.

• Make sure the patient has good 
discharge instructions, including 
the name and phone number for the 
outpatient physician for follow-up 
care.

• Follow a strict policy of not re-
filling pain medications for patients.

Here are some possible legal 
repercussions for EPs involving opioid 
prescriptions:

• The EP can potentially be held 
criminally liable.

Prescribing controlled substances 
to someone known to be using the 
drug for nonmedical purposes “is 
the basis for many of the recent ‘pill 
mill’ prosecutions,” Nelson warns. 
“Many such doctors are going to jail 
now because of this practice.” EPs 
are generally limited in their ability 
to determine the patient’s intent, he 
notes. 

While criminal liability is possible 
if EPs prescribe opioids in a manner 
outside the norms of recognized 
medical practice, only in a rare case 
would a prosecutor want to risk taking 
on the issue of medical necessity and 
medical judgment in the context of 

an ED visit, according to Michael 
E. Clark, JD, LL.M. (Health Law), 
special counsel at Duane Morris in 
Houston. The exception is when 
there is a demonstrable pattern of the 
EP providing such prescriptions for 
improper purposes.

“The core question is whether, 
under the circumstances and based on 
a physician’s training and experience, 
he or she can justify the medical 
necessity of prescribing opioids to an 
individual who presents at an ER,” 
Clark says. 

• The EP could be held liable 
for a patient’s illegal acts of selling 
legitimate prescription drugs into 
the illicit market.

Clark says this depends on whether 
it was foreseeable, in light of what the 
EP knew about the patient, his or her 
medical history, and other relevant 
information.

“Many states have tightened 
their ‘pill mill’ regulations, making 
prescribing to a patient you 
reasonably believe is using them for 
illegitimate purposes a crime,” Nelson 
says. A quick Internet search for 
physicians who have gone to jail for 
inappropriately prescribing will yield 
hundreds of examples. “The majority 
are acting beyond the normal scope 
of practice of a healthcare provider,” 
Nelson adds.

• The EP could be sued for 
contributing to a patient’s opioid 
addiction.

Seventeen percent of discharged 
ED patients were prescribed opioid 
pain relievers, according to a recent 
study of patients treated in EDs 
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during a single week across the 
country.1

Opioid-naïve ED patients who 
were prescribed opioids for acute pain 
are at increased risk for additional 
opioid use a year later, according to a 
study of all patients discharged from 
an urban academic ED with an acute 
painful condition during a five-month 
period.2

Scaletta developed a program 
called SmartControl as a means of 
electronically tracking drug-seeking 
patients.

“The largest group of frequent 
ED users are prescription narcotic 
seekers,” he says. “They are also the 
easiest to effect behavior modification, 
by just saying no.”

Although it is difficult to prove 
who prescribed the pill that led to an 
addiction, “there is increasing evidence 
EDs represent the initiating source in 
a significant proportion of patients 
who have opioid addiction,” Nelson 
says.

In May 2015, the Supreme Court 
of West Virginia ruled patients who 
become addicted to prescription 
medications can sue doctors and 
pharmacies for addiction-related 
damages.

“This invokes the concept of 
comparative negligence, and opens the 
door for prescriber liability,” Nelson 
says.

EPs can protect themselves legally 
with cautious prescribing; following 
prescribing guidelines that limit the 
duration and intensity of prescribing; 
contacting patients’ primary care 
providers; seeking risk factors for 
unsafe use, such as sleep apnea or 
benzodiazepine use; and reviewing 
medical and pharmacy records, 
Nelson says.

“Using sound clinical judgement 
will reduce the likelihood of 
prescribing for fraudulent or 
dangerous reasons,” he adds.

Clark says while he is not aware 
of an EP being sued for contributing 
to a patient’s opioid addiction, 
“under the right set of facts, it could 
happen.” These factors would become 
important, he says:

• the number of pills and refills in 
the prescription;

• the EP’s knowledge about the 
patient’s medical history and efforts 
made to determine its validity;

• the appropriateness of the 
warnings provided about the addictive 
nature of the pain medication and 
the need for follow up with a pain 
management specialist for assistance 
in managing pain conditions with less 
dangerous medications.

Scott G. Weiner, MD, MPH, 
an attending physician in the 
Department of Emergency Medicine 
at Brigham and Women’s Hospital 
in Boston, sees legal risks for EPs 
who prescribe opioids to patients 
as “relatively low — as long as the 
physician does due diligence.” 

Weiner says EPs should carefully 
weigh the risks and benefits of 
opioids; ensure other pain options, 
such as topical analgesics, have been 
exhausted; and carefully counsel 
patients about the risks and benefits, 
including the fact medications can be 
highly addictive.

“A handout can be created for 
this purpose, and would probably 
be a good idea for departments to 
implement,” he advises.

• The EP could be sued for 
overprescribing of opioid analgesics, 
resulting in an unintentional 
overdose.

“The therapeutic range is narrow 
for these medications, meaning the 
difference between a safe dose and 
a toxic one is small,” Nelson says. 

“There are several risk factors, such as 
sleep apnea, that further narrow the 
window.”

• The EP could be sued for 
prescribing a medication that is 
subsequently used for intentional 
self-harm.

The legal risk for EPs of such a suit 
is “likely small, assuming it cannot 
be shown the physician knew the 
patient’s intent,” Nelson adds.

Database Can Be 

Protective

Documentation that the state’s 
Prescription Drug Monitoring 
Program (PDMP) report was checked 
is “an extra level of protection for an 
EP,” Weiner says. This demonstrates 
the EP screened the patient and 
thought about the decision to 
prescribe prior to giving the opioid. 

“A PDMP profile is just one part 
of this decision, but it is an important 
piece of information,” he says. Weiner 
is unaware of any cases in which an 
EP was held liable for failure to check 
the database. However, there are an 
increasing number of states that have 
some form of prescriber mandate, in 
which the physician must look up the 
PDMP prior to prescribing opioids in 
certain situations. (A list of states that 
require prescribers and/or dispensers 
to access PDMP databases in certain 
circumstance can be found at http://
bit.ly/1GF3t90.)

“In those states, I think it is only 
a matter of time before a physician is 
sued for failure to check the database 
when there is an adverse outcome,” 
Weiner warns.

Checking the PDMP can help 
to defend an EP’s decision to deny 
narcotics to a patient.

“However, it does not work in 
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reverse and allow protection for 
prescribing if there is no noted 
drug abuse pattern in the database,” 
Heldwein cautions. 

Being able to show an EP 
checked the database helps establish 
the EP acted reasonably under the 
circumstances, Clark says. 

“The failure to do so is highly 
probative on the same issue, and 
may demonstrate a failure to meet 
an objective standard of care,” he 
warns.  n
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Don’t Assume AMA Form Will Get EP Off the 
Hook Legally
It’s a process, not a form

EPs often put too much faith in 
having patients who leave the 

ED against medical advice (AMA) 
sign an “AMA form,” says William 
C. Gerard, MD, MMM, FACEP, 
chairman and professional director 
of emergency services at Palmetto 
Health Richland in Columbia, SC.

“An AMA document should be 
analogous to an informed consent 
form, which is signed before a 
procedure. Neither one is really a 
form, nor a signature,” Gerard says. 
“It is a dynamic process.”

This requires documentation 
about the events surrounding the 
patient’s unanticipated departure 
from the ED.

“Beside the obvious, which is 
declaring the patient has medical 
decision-making capability, there 
should be a clear story articulated 
about the events,” Gerard says. 

The ED chart should convey the 
patient was informed of the risks of 
leaving and other potential options 
for treatment. It should also explain 
what precipitated the situation and 
what was done to rectify the trigger.

“Documentation should also be 
clear the patient understood, and 
even verbalized back, the risks and 
options,” Gerard adds. “Any relatives 
or significant others present should 
be included in the process, and their 
presence documented.”

Gerard says EPs commonly fail 
to give AMA patients discharge 
instructions or a prescription for a 
medication that may be beneficial.

“The patient should also be 
encouraged to return, and told 
the door is always open and the 
light is always on,” Gerard notes. 
“We need to be less judgmental in 
these cases. We need to give more 

options and less orders.”
Gerard reviewed a recent 

malpractice case that involved an 
intoxicated patient with a scalp 
laceration who left an ED AMA. 
There was sufficient documentation 
the patient had decision-making 
capability. However, during the EP’s 
deposition, the actual signatures 
were compared from when the 
patient entered the ED and 
consented for treatment to when he 
signed the AMA form.

“There was a truly marked 
difference. Impairment was obvious, 
as there was a clear decline in motor 
skills over time,” Gerard explains. 
“The patient died; the case settled 
prior to a court hearing.”

If the chart doesn’t show the EP 
had a conversation with the patient 
about the risks of leaving, offered 
alternatives, and welcomed a return 
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visit, Gerard says, “it most likely 
doesn’t matter whether the patient 
signs an AMA form, or not.”

AMA Forms Don’t 

Always Help

Prolonged wait times, inadequate 
initial triage, and lack of periodic 
reassessment are three damaging 
allegations in many cases against EPs 
involving patients who leave AMA.

“In the event the patient leaves 
before being seen by a physician, 
the physician should review the 
chart and have a call placed to the 
patient advising them to return 
for treatment,” advises Erin L. 
Muellenberg, JD, a partner at Arent 
Fox in Los Angeles. This should be 
documented in the ED record. “The 
additional review and call will assist 
in any necessary claim mitigation,” 
she adds. 

EPs sometimes fail to properly 
document the patient was warned 
that failure to intervene in an 
evolving disease process could have 
significant and life-threatening 
results.

“This becomes an issue of 
whether there was adequate 
explanation of potential 
consequences for failure to be 
seen,” Muellenberg says. “The 
documentation should be specific to 
the differential diagnosis, which may 
be involved.”

AMA forms don’t always help the 
EP’s defense.

“This is very fact-dependent,” 
Muellenberg says. “Only 
sound medical judgment with 
documentation of medical rationale 
for the action will help defend a 
claim.”

The ED documentation 
should be clear and record the 
circumstances leading to the patient 

The ED must do the following: 
Offer the exam or treatment; inform 
the patient about the risks and 
benefits of the exam or treatment, 
document this discussion with 
the patient, and make reasonable 
attempts to obtain the patient’s 
written informed refusal of the exam 
or treatment.1

The AMA form must contain 
documentation of these elements.

“This will serve the dual purposes 
of meeting EMTALA requirements 
and of providing a reasonable 
explanation of the informed refusal 
process for defending against 
malpractice claims,” McDonnell 
says.

Pediatric Patients

The primary rationale for 
AMA discharges — to clarify that 
a patient with decision-making 
capacity is exercising his or her right 
of informed refusal of care — is 
absent in the setting of a pediatric 
patient, according to McDonnell. 
Pediatric patients lack the legal 
capacity to provide informed 
consent for care and to exercise 
informed refusal of care, except for 
specific circumstances defined under 
state law, such as emancipation, 
and specific categories of medical 
care, such as psychiatric care, 
reproductive health, and substance 
abuse.

“Instead, the pediatric patient’s 
legal representative, most often the 
parent, makes informed consent and 
informed refusal of care decisions on 
the child’s behalf,” McDonnell says. 
In those cases in which the legal 
representative disagrees with the 
medical team’s recommendations, 
one of these two situations occurs, 
he says:

• The parent’s rejection of 

“PROLONGED 
WAIT TIMES, 
INADEQUATE 

INITIAL TRIAGE, 
AND LACK 

OF PERIODIC 
REASSMENT 

ARE DAMAGING 
ALLEGATIONS 

AGAINST 
EMERGENCY 

PHYSICIANS IN 
AMA CASES.”

leaving AMA, she adds, as well as 
the actions of the EP to inform the 
patient and persuade the patient to 
remain for diagnosis and treatment.

Even if a patient signs an AMA 
form, the patient may later claim 
he or she lacked capacity due to 
medications administered in the ED.

“Again, it is up to the EP to 
document the process and complete 
a medical assessment,” Muellenberg 
says.

If the assessment concludes there 
is impairment, then the impairment 
should be documented with the EP’s 
response.

EPs must also consider the 
Emergency Medical Treatment and 
Labor Act (EMTALA) requirement 
for any patient who chooses to 
refuse care, says William M. 
McDonnell, MD, JD, clinical 
service chief of pediatric emergency 
medicine and medical director of 
the ED at Children’s Hospital & 
Medical Center in Omaha, NE. 
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 n Common fact patterns in ED 
lawsuits naming NPs and PAs

 n Unexpected death after ED 
visit will catch plaintiff lawyer’s 
attention

 n How EPs can protect their assets if 
payout exceeds policy limit

 n “Bulletproof” ED charts that have 
won malpractice lawsuits

COMING IN FUTURE MONTHS

After completing this activity, participants will be able to:

1 . Identify legal issues related to emergency medicine practice;

2 . Explain how the legal issues related to emergency medicine practice affect nurses, 
physicians, legal counsel, management, and patients; and

3 . Integrate practical solutions to reduce risk into daily practice . 

CME/CNE OBJECTIVES

recommended care falls within the 
parent’s area of reasonable medical 
decision-making authority. 

In such cases, the parents’ 
decision to refuse treatment is an 
honest difference of opinion with 
the EP, but lies within the legitimate 
decision-making authority of the 
parent.

“The patient can be discharged 
normally, and the EP should 
describe in the chart the 
disagreement regarding medical 
management,” McDonnell advises. 
“Note that the parent’s decision is 
within his or her decision-making 
authority and does not rise to the 
level of abuse or neglect.”

• The parent’s rejection 
of recommended care is 
unreasonable, and presents an 
unreasonable risk of harm to the 
child, thus qualifying as medical 
neglect or abuse.

Under such circumstances, EPs 
are required to report the neglect 
or abuse to the appropriate child 
welfare authorities and/or law 
enforcement, depending on state 
law. 

“In most states, it is clear the 
physician has no independent 
authority to assume custody of the 
child,” McDonnell notes. “In only 
a small minority of states does the 
physician herself have the authority 
to take custody.”

In neither of the above scenarios 
is an AMA form appropriate, nor is 
it protective for the EP, McDonnell 
warns.

“An AMA form simply opens the 
physician up to liability, from both 
mandatory abuse reporting statute 
violations and for malpractice 
claims,” he says.

AMA forms are designed for 
adult patients, who have legal 
decision-making capacity and can 
refuse care on their own behalf. 

Children, except in very specifically 
defined cases, cannot.

“No AMAs for children, except 
in very unusual circumstances,” 
McDonnell emphasizes. 
“Discharging a child AMA can be 
viewed as declaring, ‘This child is 
not receiving necessary medical 
care.’”

A decision to refuse “necessary 
medical care” generally meets the 
definition of child abuse or neglect 
under state laws, requiring the 
case be reported to child welfare 
authorities.

“Although violation of 
mandatory reporting laws is not 
often enforced against physicians, 
such enforcement actions can and 
do happen from time to time,” 
McDonnell says.

For example, in 2012 a 
Connecticut physician was arrested 
for failing to comply with the 
Connecticut mandatory child 
abuse reporting statute when he 
did not report the suspected abuse 
of a 4-year-old girl.2

“Such a violation of mandatory 
reporting laws has also been used 
by plaintiff ’s attorneys as the 
basis for malpractice claims,” 

McDonnell warns.3  n 
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1. Which is true regarding liability 

and ED advertisements?

A. Opinions presented in 

advertisements are legally 

binding promises.

B. Advertised claims increase the 

standard of care to which an EP 

is held.

C. If the plaintiff can show the ED 

didn’t deliver what was promised, 

it opens up the possibility of an 

additional cause of action for 

breach of contract.

D. Breach of contract claims have 

a shorter statute of limitations 

than tort claims. 

2. Which is true regarding ED 

policies and malpractice 

litigation?

A. Plaintiff attorneys cannot 

successfully argue failure to 

follow policies is the equivalent 

to violations of the standard of 

care.

B. EPs need not include reasons 

why they failed to follow a policy 

for a particular patient in their 

documentation.

C. If EPs believe a possibly 

pertinent policy does not apply 

for a particular patient, they 

should document their thought 

process.

D. An ED policy is inadmissible as 

evidence of the care required.

3. Which is true regarding EPs 

and liability risks involving 

prescribing of opioids?

A. EPs frequently face criminal 

charges of improper prescribing 

practices.

B. EPs cannot be held liable 

for a patient illegally selling 

prescription drugs, even if the EP 

clearly knew the patient’s intent, 

since the patient is the culpable 

party.

C. Patients who become addicted 

to prescription medications are 

not successful when suing EPs for 

addiction-related damages.

D. EPs can reduce risks with 

cautious prescribing, following 

prescribing guidelines, and 

contacting patients’ primary care 

providers.
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