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THERE IS AN 
INCREASING 

POSSIBILITY OF 
ARREST AND 

ACCUSATIONS 
OF CRIMINAL 

CONDUCT FOR 
SIMPLY SHOWING 

UP FOR WORK.

Using Your Stethoscope Could 
Land You in Handcuffs
Can doctors and nurses perform their duties without always looking 
over their shoulders?

By Hon. Nathaniel Schlicher, MD, JD, FACEP, Associate  
Director, TeamHealth Patient Safety Organization; Regional  
Director of Quality, TeamHealth Northwest; Emergency Physician, 
St. Joseph’s Medical Center, Tacoma, WA

All providers, no matter their 
time in practice, have a shared  
 fear.

We all dread the 
day that after a long 
shift of working 
hard in the ED a 
mysterious figure 
jumps out from the 
shadows and stabs 
us in the chest. Our 
heart stops. We’ve 
been served with a 
subpoena. Here come 
the lawyers, two 
lost years, emotional 
turmoil, and professional ruin.

Today, there is a new threat that 
might make the process server a 
welcome foe. Where once there was 

the threat of a civil complaint alleging 
malpractice, now there is the increas-

ing possibility of arrest 
and accusations of 
criminal conduct for 
simply showing up 
for work.

Facts of  

the Case

In the summer of 
2015, a remarkable 
case went to trial in 
Washington. The state 

alleged that in restraining a patient, a 
physician committed a crime. Eventu-
ally, she was criminally charged with 
misdemeanor assault. The facts that 
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underlie the case should not surprise 
any ED provider as out of the scope 
of the ordinary for the increas-
ingly fragmented and failing mental 
health system in this country.

A mental health patient familiar 
to the staff of Whidbey General 
Hospital arrived on April 30, 2014, 
in her usual condition of depression 
and suicidal ideation. The patient 
had been admitted and detained 
to the hospital many times before 
for involuntary psychiatric treat-
ment. This visit would end as so 
many others: with the patient in 
restraints, detained for involuntary 
mental health treatment, and board-
ing in the critical access hospital 
in a medical bed. The patient had 
been barred from many psychiatric 
facilities in the state for her abusive 
and manipulative behavior. As such, 
her placement on the medical ward 
was the only possible disposition for 
her depression, bipolar disorder, and 
suicidal ideation.

Two weeks into her stay, the pa-
tient began to escalate her behavior. 
She assaulted a nurse in the morning 
and was placed in restraints. She was 
released from the restraints later that 
day after good behavior, but rapidly 
declined again and began destroy-
ing property and attempting to 
choke herself with the curtain in the 
room. Staff members again placed 
her in restraints. At that point, the 
chief nursing officer, a licensed and 
experienced nurse with a decorated 
military career, was in the nursing 
station when the patient slipped 
out of her restraints. The nursing 
officer entered the room to assist the 
staff, holding the patient’s head as 
restraints were reapplied and loraz-
epam administered. She talked with 
the patient, attempting to refocus 
and calm her, and released her less 
than a minute later.

The police arrived to interview 

the patient and nursing staff regard-
ing the assault on a nurse in the 
morning for possible criminal charg-
es against the patient. In a morbid 
twist of fate, the police charged the 
chief nursing officer with assault 
for holding the patient’s head dur-
ing the restraint application. More 
than a year later, the Island County 
District Court heard the case. After 
two weeks of trial and 90 minutes of 
deliberation, a jury found the chief 
nursing officer not guilty.

Medical Malpractice, 

Not Assault and Battery

Traditionally, law school students 
learn that tort claims involving 
medical care are separate from the 
usual legal theories of torts, often 
referred to collectively as medical 
malpractice. The three usual theo-
ries are informed consent doctrine, 
breaches of the standard of care, and 
failure to deliver an explicit promise. 
Outside of the original hairy hand 
case, the latter is rarely used in law. 
Thus, most providers only concern 
themselves with informed consent 
and breaches of the standard of care.

New York Court of Appeals 
Judge Benjamin Cardozo distin-
guished medical negligence from the 
traditional battery doctrine in estab-
lishing the legal concept of informed 
consent in Schloendorff v. Society of 
New York Hospital (1914), stating 
that: “Every human being of adult 
years and sound mind has a right to 
determine what shall be done with 
his own body; and a surgeon who 
performs an operation without his 
patient’s consent commits an assault 
for which he is liable in damages.” 
As a result of the case, physicians 
were no longer charged with assault 
and battery in the setting of an al-
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leged failure to obtain informed con-
sent, but rather the new theory of a 
failure to obtain informed consent.

Questions of appropriateness of 
care have been left to the courts in 
the form of civil complaints for med-
ical negligence or lack of informed 
consent, except in the most egre-
gious non-medical situations. If one 
searches case law and news sources, 
the existence of charges of assault 
and battery against medical provid-
ers is almost nonexistent outside of 
the clearly non-medical charges of 
sexual assault, or a physician going 
rogue and carving his initials into a 
patient. These cases fundamentally 
do not involve questions of medical 
care, but activities outside the scope 
of that care.

Resurgence of Medicine 

as a Criminal Activity

Recent legal activities have 
increased the specter of attorneys 
rebranding medical care as a criminal 
act. The Whidbey case involved a 
question of the appropriateness of a 
restraint technique, well within the 
scope of medical care. Even if one 
disagreed with the technique of head 
immobilization, this was an issue of 
medical malpractice at best, not of 
criminal activity, yet the case went 
all the way to trial. One can argue 
it was a rogue prosecutor or that 
the media sensationalized a case of 
low-level assault, but it was still a 
criminal case against a provider for 
medical care.

The Whidbey case is not unique. 
There have been charges against 
nurses for neglect of a patient caus-
ing great bodily harm, charges of 
murder and manslaughter for miss-
ing an appendicitis, and a patient’s 
death in the lobby of an emergency 
room labeled a homicide. Recently, I 

reviewed a case of a physician under 
investigation for potential charges of 
negligent homicide for pausing the 
alarm on a monitor when it did not 
correlate with the patient’s condi-
tion, but was near the time of the 
patient’s death. These cases represent 
some of the most significant allega-
tions against providers, but are not 
an exhaustive list.

Effect on Care Providers

While advocates of criminal 
charges will make the case that these 
are examples of extreme neglect 
or abuse that require more than a 
simple slap on the wrist, the real-
ity is these are examples mostly of 
system failures, not provider neglect. 
All providers would agree that sexual 
assault, carving initials in a patient, 
deliberate physical abuse, and other 
non-medical care should receive 
criminal prosecution. However, 
when we begin to criminalize actual 
medical care, we risk changing the 
way providers deliver care and poten-
tially lose providers.

Providers must always balance 

the risks and benefits of care when 
they are making difficult choices, 
especially in the setting of implied 
or emergent consent. The idea that 
decisions to restrain an involuntary 
detained patient will be viewed as a 
criminal rather than civil matter is 
frightening. The literature already 
demonstrates that violence against 
ED nurses is an epidemic, with 
54.8% experiencing verbal or physi-
cal abuse in the ED. The fact that a 
nurse who is already exposed to so 
much violence can then be retrospec-
tively reviewed by a criminal court 
for providing reasonable medical 
care in these settings is beyond the 
bounds of common sense.

There are no studies on the effect 
of criminal prosecution for medical 
care on the practice decisions of cli-
nicians. Many providers already fear 
the possibility of civil penalties and 
board complaints when they are per-
forming their daily duties despite the 
relatively small risk of any personal 
financial impact or loss of licensure. 
Even with that small risk, we have an 
entire field of study dedicated to the 
fiscal and medical effects of defensive 
medicine and provider burnout. The 
risk of facing criminal charges that 
could land them in jail — simply for 
doing their jobs — has the poten-
tial to magnify this effect, given the 
higher personal stakes involved in 
the prosecution.

Protect Yourself

It is difficult to tell providers how 
to protect themselves from the diver-
sity of underlying medical issues that 
have formed the basis of criminal 
charges against providers. However, 
it is reasonable to make some broad 
statements that apply to these cases:

1. Document critical incidents 
where there is the potential for 

WHEN WE BEGIN 
TO CRIMINALIZE 

ACTUAL 
MEDICAL 

CARE, WE RISK 
CHANGING THE 
WAY PROVIDERS 

DELIVER 
CARE AND 

POTENTIALLY 
LOSE PROVIDERS.
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litigation in real time and do so 
thoroughly. Ensure witnesses to 
the incident also write statements, 
if indicated.

2. Debrief with staff when a 
critical incident occurs so that 
everyone understands what has oc-
curred and learns from it.

3. Address system failures such 
as prolonged triage, inadequate 
restraint training, or other system 
gaps that can lead to an uninten-
tional but devastating event.

4. Hire a lawyer if things spin 
out of control.

Conclusion

While still at the level of case 
reports, the criminalization of 
healthcare represents a concerning 
change in the balance between the 
legal and medical professions. Most 
of these suits are never filed, are 
dismissed, or are not successful in 
court, but the mere threat can have 
significant effects on those provid-
ing care. Ensure that you monitor 
your work environment for potential 
risks, establish processes for difficult 
encounters, and address festering 
systemic problems that expose your 
team to risk. Finally, remember that 
when you hear the hoof beats of legal 
trouble, it is still much more likely 
to be civil than criminal. Much like 

our medical care, we cannot prevent 
every bad outcome; we can only do 
the best that we can in that moment. 

Let that be our focus and charge as 
providers of care; then the lawyers 
can sort out the rest.  n
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Plaintiff Attorney Must Prove Signs of Sepsis 
Were Present at Time of ED Visit
Because sepsis can kill or incapacitate, plaintiff attorneys often argue the patient should not 
have been discharged until it was ruled out or treated.

Did the plaintiff in a missed sepsis 
malpractice claim present with 

a fever greater than 100.4°F, a heart 
rate greater than 90, a respiratory rate 
in excess of 20, and an elevated white 

blood cell count?
If so, says Ellen M. Voss, JD, a 

partner at Portland, OR-based Lewis 
Brisbois, “the plaintiff attorney can 
argue that all signs pointed to infec-

tion, which could have been cured 
simply by administering antibiotics.”

Plaintiff attorneys often focus on 
Systemic Inflammatory Response 
Syndrome (SIRS) criteria “to paint an 
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alarming picture,” Voss says. Because 
sepsis can kill or incapacitate, plain-
tiff attorneys often argue the patient 
should not have been discharged 
until it was ruled out or treated.

“Infections are common enough 
that many jurors already understand 
the signs and symptoms of infec-
tion before hearing anything about 
the case,” Voss says, noting expert 
testimony is still necessary to prove 
a standard of care violation. “But 
it makes for a simpler theme that 
plaintiff attorneys can emphasize over 
and over again, beginning with open-
ing statements, rather than having to 
explain intricate terms or anatomy 
or rely on experts to ‘dumb down’ 
confusing concepts.”

Signs Went Unidentified
 
Robert D. Kreisman, JD, a Chi-

cago-based malpractice attorney, has 
seen several cases in which the initial 
symptoms of sepsis were overlooked 
at the time of the ED visit because 
such symptoms were confused with 
another condition such as stomach 
flu. 

Kreisman says the most challeng-
ing aspect of such cases, on the plain-
tiff’s side, is to prove that the signs 
and symptoms of sepsis were present 
and were not identified by the EP.

“In some cases, a patient is admit-
ted and treated for sepsis, only to be 
seen later by an infectious disease 
physician who evaluates the early 
reports that were taken upon entry to 
the ED,” Kreisman explains.

A recent case Kreisman handled 
involved a patient who did not 
present with an elevated heart rate, 
abnormal body temperature, rapid 
breathing, dizziness, or confusion. 
However, Kreisman says, “the patient 
presented with arguably visual signs 
of sepsis. This man had blotches on 

EXECUTIVE SUMMARY

During litigation of missed sepsis claims, plaintiff attorneys commonly argue 

that the patient met Systemic Inflammatory Response Syndrome criteria at 

the time of the ED visit and, therefore, should not have been discharged until 

sepsis was ruled out or treated . Factors that can help the EP’s defense include:

• Pertinent negative findings included in the chart;

• Evidence that at the time the EP was evaluating the patient, none of the 

tests or steps that the plaintiff’s attorney claims should have occurred were 

indicated, and why;

• Testimony that the delay between blood cultures coming back positive and 

antibiotic administration made no difference in the patient’s outcome .

his skin, including open sores on his 
face, shoulders, and arms.”

The patient was admitted after his 
vitals were taken in the ED, and later 
died of septic shock. The defense 
argued that chicken pox — not a 
bacterial infection — was the cause 
of death.

“It was very difficult to prove neg-
ligence, because the ED physicians 
were diligent in taking the man’s 
vitals and then making the correct 
decision to admit him,” Kreisman 
says.

Thus, the plaintiff tried to prove 
medical negligence on the part of the 
infectious disease physician, who saw 
the patient very briefly on two sepa-
rate occasions, missed the signs and 
symptoms of sepsis, and offered no 
antibiotics or even a treatment plan. 

“The defense was successful in 
persuading the jury both the ED 
doctors and the infectious disease 
physician complied with the standard 
of care,” Kreisman says.

The defendant’s infectious disease 
expert convincingly testified that the 
patient suffered from a viral infec-
tion, not a bacterial one that could 
have been combated by the appropri-
ate antibiotics.

“Without an autopsy, this case 
was even more difficult to prove 
negligence from the plaintiff’s side,” 

Kreisman says. “There was no clear 
evidence the patient arrived in the 
ED with a bacterial infection.”

Another malpractice claim alleges 
an EP misdiagnosed a septic child 
with influenza.

“As happens in most ED cases, 
documentation was not as adequate 
as we would have liked,” says Joan 
Cerniglia-Lowensen, JD, an attor-
ney with Towson, MD-based Pessin 
Katz Law who is defending the EP. 
Here are some facts that became key 
issues during the litigation:

• A complete blood panel 
showed a normal white blood cell 
count, but an elevated absolute 
neutrophil count.

• The patient tested negative for 
influenza. The EP explained during 
his deposition that the diagnosis 
was based on the child’s clinical 
presentation and the family’s his-
tory of recent exposure to influen-
za. The EP also noted that a significant 
percentage of influenza tests are false 
negatives, which played a role in his 
decision-making.

• The plaintiff alleged the EP 
failed to take a complete history, 
and if the EP had done so, the EP 
would have been more likely to sus-
pect a bacterial infection and not a 
virus such as influenza, because the 
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child had a recent scrape injury.

“The EP charted only positive 
findings, not pertinent negative 
findings,” adds Cerniglia-Lowensen, 
which further complicated the 
defense. 

“It is up to the defense attorney to 
demonstrate that at the time the EP 
was evaluating the patient, none of 
the tests or steps plaintiff’s attorney 
claims should have occurred were 
indicated, and why,” Voss says.

In one recent case Voss handled, 
a patient presented with complaints 
of headache, muscle aches, chills, 
sore throat, cough, vomiting, and 
diarrhea. The patient was febrile and 
tachycardic, with an increased respi-
ratory rate.

“The patient was diagnosed with 
a viral illness and discharged home. 
The patient subsequently became 
septic and all four extremities were 
amputated,” says Voss, who defended 
the EP named in the subsequent 
lawsuit.

Allegations against the EP includ-
ed the failure to order blood cultures 
and Gram stain, and the failure to 
rule out an infectious disease process 
before discharging the patient.

“The EP’s defense, which was suc-
cessful, was that great care was taken 
to evaluate all potential causes of 
plaintiff’s symptoms. Since the plain-
tiff did not have an elevated white 
blood cell count, blood cultures were 
not indicated,” Voss says.

Causation a Key Factor

In ED claims involving missed 
sepsis, “you always need an infectious 
disease expert,” Cerniglia-Lowensen 
says. “They can testify as to whether 
the diagnosis was a reasonable one, 
and attempt to give us causation tes-
timony.” However, the exact point at 

which antibiotics could have resolved 
the process is difficult to pinpoint. 

“It’s hard for any expert to say, 
‘on Saturday antibiotics could have 
reversed the process, but on Sunday 
it was too late,’” Cerniglia-Lowensen 
explains.

The defense expert can also argue 
the patient’s infection wasn’t truly a 
bacterial infection, but rather, the pa-

tient had a virus, and at a later point 
in time also developed a resulting 
opportunistic infection that wasn’t 
apparent at the time of the ED visit.

Cerniglia-Lowensen likes to see 
this documentation in the ED chart:

• the EP considered an infectious 
process;

• why an infectious process was 
dismissed;

• clear instructions as to when 
the patient should return to the ED.

“If there is any question in the 
provider’s mind, the patient should 
be referred to an infectious disease 
specialist, and this should be docu-
mented in the ED chart,” she stresses.

A recent malpractice case involved 
a patient who presented to the ED 
with complaints of pain, fever, and 
chills.

“The patient had undergone an 
in-office procedure three days prior, 
and the pain was in the location of 
the procedure,” Voss says, noting 
the patient was febrile, tachycardic, 
and presented with an elevated white 
blood cell count. “Fortunately, the EP 
ordered blood cultures before dis-
charging the patient home.” 

The blood cultures came back 
positive the following day and the 
patient was admitted to the hospital.

“Although the hospitalization was 
lengthy, the patient ultimately recov-
ered,” Voss adds.

Allegations against the EP includ-
ed the failure to administer antibiot-
ics and failure to admit the patient, 
both of which would have resulted in 
earlier treatment of the infection.

The EP’s successful defense was 
based primarily on the fact that the 
delay between the time that the blood 
cultures came back positive and the 
time antibiotics were administered 
did not make a difference in the pa-
tient’s outcome.

“The fact that causation was in the 
EP’s favor, as well as the standard of 
care, made the case very difficult for 
the plaintiff to prove,” Voss says.  n
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Who’s Responsible if Orders Are Written  
for ‘Boarded’ Patient?
The responsibility must be “abundantly clear.”

EXECUTIVE SUMMARY

Malpractice cases involving boarded patients are sometimes triggered by the 

ED’s failure to carry out orders written by the admitting physician . Such cases 

often include these factors:

• A lack of clarity as to who will carry out the orders;

• The EP’s failure to convey the severity of the patient’s condition to the 

admitting physician;

• The ED’s failure to convey the expectation that the admitting physician will 

round on the patient in an urgent manner .

In a recent malpractice case, the 
question of who was responsible for 

carrying out an EP’s written orders 
on behalf of the admitting physician 
became a key issue. The neurologist 
accepted the patient for admission, 
but the patient remained in the ED 
because there was no bed available.

“The neurologist asked the EP 
to write admission orders for him, 
with neuro checks every hour,” 
explains Amy Evans, executive vice 
president in the Bellevue, WA, office 
of Western Litigation, a professional 
liability claims and risk management 
company.

During the three hours the patient 
spent in the ED waiting for a bed, he 
experienced gradual neurologic de-
cline. When the patient arrived on the 
floor, the nurses noted the patient’s 
inability to move his arms and legs — 
a new finding since the last exam in 
the ED.

“The ED nurses testified that the 
admitting orders for neuro checks 
applied to the floor nurses, not them, 
as they were caring for active ED pa-
tients,” Evans says, noting two factors 
contributed to a jury placing liability 
on both the neurologist and the EP:

• the lack of clarity with regard 
to who was to carry out the orders;

• the fact that the patient re-
mained in the ED.

“Everyone was held responsible for 
the patient — mostly because no one 
took responsibility, and pointed the 
finger at each other,” Evans adds.

Evans says a common allegation 
in claims involving “boarded” ED 
patients is that the EP failed to convey 
the severity of the patient’s condition 
to the admitting physician, and failed 

to convey the expectation that the 
admitting physician will round on the 
patient in an urgent manner.

“The patient ends up falling 
through the cracks, and admitting 
physicians claim they thought they 
could round the next day,” Evans says. 
The patient is no longer considered an 
ED patient because he or she has been 
admitted. However, the patient is not 
monitored by the floor staff and at-

tending physician because the patient 
is still in the ED.

“It needs to be abundantly clear 
which physician and staff are monitor-
ing the patient,” Evans says. 

She advises EPs to:
• clearly ask the admitting physi-

cian to come to the ED urgently to 
examine the patient and sign the 
admission orders.

• specifically chart that they con-
firmed that the consulting specialist 
will examine the patient in the ED 
within the next 30 minutes (or how-
ever long the ED physician thinks is 
reasonable), assuming the EP truly 
confirmed it with the consultant.

“If they didn’t confirm it, they 
need to keep calling specialists to get 
someone to come down,” Evans says. 
“The ED physician must be an advo-
cate for the patient, and the handoff 
must be clear and unequivocal.”

If the admitting physician signed 
the orders, examined the patient, 
and delivered proper instructions to 
the right staff — ED nurses vs floor 
nurses — this minimizes the EP’s li-
ability, Evans says.

“If the admitting physician only 
signs an electronic medical record and 
does not see the patient and formally 

IF THE 
ADMITTING 
PHYSICIAN 

SIGNED THE 
ORDERS, 

EXAMINED THE 
PATIENT, AND 

DELIVERED 
PROPER 

INSTRUCTIONS, 
THIS MINIMIZES 
EP’S LIABILITY.
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take over care, the patient is still in 
limbo,” she says. 

EPs Must Be Proactive

Megan Kures, JD, senior attorney 
in the Boston office of Hamel 
Marcin Dunn Reardon & Shea, says 
boarded patients present “a host of 
potential risks for EPs and admitting 
physicians.”

Often, the admitting physician isn’t 
physically in the hospital when the 
patient is admitted. 

Therefore, the admitting physician 
is reliant on the EP to ensure orders 
are implemented and that he or she is 
receiving accurate and complete infor-
mation about the patient’s condition 
and any changes that might occur.

“In the eyes of a jury, this shifts 
greater responsibility onto the ED 
team,” Kures says. “Telling a jury ‘it 
wasn’t my responsibility’ is never going 
to end well.”

Kures says the biggest risk arises 
out of the ED’s assumption that the 
boarded patient is the admitting phy-
sician’s responsibility. 

It might seem logical that once the 
patient is admitted, he or she is the 
responsibility of the admitting team.

“But the reality is that a jury is not 
going to give the ED team a pass on 
a patient who decompensates under 
their nose,” Kures says. “Liability 
for the ED team does not automati-
cally stop when an admission order is 
signed.”

Kures says ED providers may need 
to be proactive in these ways if a pa-
tient has been boarded for a prolonged 
period:

• If an admitting physician needs 
to write orders and fails to do so, the 
ED team must follow up to put a 
plan in place;

• If the admitting physician 
writes orders, the ED team must fol-

low the orders pending transfer;
• The ED team must ensure 

that any significant changes in the 
patient’s condition noted while the 
patient is in the ED are reported to 
the admitting team. (This includes 
the results of any tests or labs that were 
ordered in the ED.)

“No one can assume another team 
is taking care of something. Juries hate 
to hear that a provider assumed some-
one else was handling something,” 
Kures says.

Kures says that when dealing with 
a boarded patient, EPs should make 
sure the plan and communications 
about the plan are well-documented.

“The five seconds it takes to write 
that the communication took place 
might save hundreds of hours in liti-
gation down the road,” she warns.

Documentation alone won’t make 
the ED provider immune from litiga-
tion, but it will make a subsequent 

claim more defensible.
“It is easier for juries to give a pro-

vider a pass when something is clearly 
written in the record than to accept 
testimony based on memories that are 
often several years old and subject to 
contradictory testimony,” Kures says.

Several years ago, Kures successful-
ly defended an EP named in a lawsuit 
involving an infant boarded in the ED 
who decompensated and ultimately 
died during surgery.

“The key to this defense was excel-
lent communication between the ED 
team and the admitting team. There 
was very frequent communication 
among the providers and a clear plan 
for this infant,” Kures explains.

The entire ED team was named 
in the lawsuit, along with the surgical 
resident who assessed the patient in 
the ED and coordinated admission 
with his attending physicians.

“The allegations were essentially 
that the infant was inadequately as-
sessed and monitored in the ED, and 
that the surgical team was inadequate-
ly apprised of the severity of her con-
dition,” says Kures, who represented 
each defendant in the case.

It helped the defense that none of 
the providers named in the lawsuit 
blamed one another.

“Everyone was on the same page, 
and there was not a hint of finger 
pointing,” Kures says. “When feasible, 
a united defense is best.”  n
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How Does a Plaintiff Attorney Make Case Against 
Supervising EP?
The changing landscape of healthcare delivery leads to more suits against physician assistants 
and nurse practitioners.

Claims involving advanced prac-
tice providers (APPs), such as 

physician assistants (PAs) and nurse 
practitioners (NPs), caring for ED 
patients are on the rise, according 
to medical and legal experts who 
recently spoke to ED Legal Letter.

One reason is the changing 
landscape of healthcare delivery, says 
Richard Cahill, Esq., vice president 
and associate general counsel at The 
Doctors Company, a Napa, CA-
based medical malpractice insurance 
company.  

“This has been driven by many 
factors — changes in reimbursement, 
new modes for delivering treatment 
(including the advent of managed 
care), and significant federal legisla-
tion,” Cahill says. 

This includes the Health Insur-
ance Portability and Accountability 
Act, the Emergency Medical Treat-
ment and Labor Act, and more 
recently, the Patient Protection and 
Affordable Care Act.

“Within that context, a critical 
need has been created for APPs, es-
pecially PAs and NPs, to render care 
against the backdrop of traditional 
medicine,” Cahill explains.

Here are questions involving some 
of the central liability concerns Cahill 
sees:

• Have advanced practice 
providers received the appropriate 
degree of professional responsi-
bility in light of their education, 
training, and experience?

• Is the practitioner operating or 
functioning within the acceptable 
scope of practice?

• Is there adequate physician 
oversight to ensure the patient 
receives care that is at least consis-
tent with the prevailing community 
standard? (“Physician supervision is 
a critical component of the process,” 
Cahill notes.)

• Has the ED developed clear 
and appropriate written protocols, 
setting forth the nature and extent 
of all providers’ level of responsibil-
ity?

• Are the ED’s protocols consis-
tent with applicable laws, as well as 
the community standard?

• Is the practice performing 
adequate internal monitoring and 
auditing on a routine basis to con-

firm written protocols are followed?
• If there is a deviation, are steps 

taken to achieve compliance?
• Do medical practitioners 

routinely evaluate whether their 
advanced practice providers are 
seeking physician input, through 
either referrals or direct collabora-
tion, in a timely fashion?

If an adverse event occurs, Cahill 
says a patient may file a suit seek-
ing damages for alleged professional 
liability directly against the advanced 
practice provider, his or her supervi-
sor, the practice group, and even 
against the facility that administered 
the questionable care.

 “In court, the patient has a heavy 
evidentiary burden to prove by a pre-
ponderance of the evidence the four 
components of a prima facie case for 
medical negligence,” Cahill explains.

These are:

• A professional relationship ex-
isted between the provider and the 
plaintiff, requiring the exercise of 
due care consistent with the com-
munity standard;

• There was a breach of that 
duty;

• The alleged breach was caus-
ally related to the claimed injury;

• The patient has sustained com-
pensable damages.

Policies and procedures that gov-
ern the relationship between the APP 
and the supervising EP are impor-
tant, according to Laura Pimentel, 
MD, vice president/chief medical 
officer at Maryland Emergency Medi-
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cine Network in Baltimore.
“Where EPs get into trouble is 

where there is lack of specificity 
about the relationship between the 
APP and the attending,” she adds. 
“And you have to do more than write 
a policy — you have to make sure 
that people are aware of it and are 
following it.”

In Maryland, PAs can provide 
care without consulting an EP, but 
there has to be an EP available for 
consultation.

“When a PA sees a patient, the 
attending EP can either sign the 
chart, or not,” Pimentel says. “It is 
extremely important for the EP to 
be specific about participation in the 
case.”

This can range from a note that 
the EP was available for consulta-
tion, but did not see the patient, to 
the EP assuming full responsibility 
for the evaluation and treatment of 
the patient. 

Pimentel believes it is less likely 
for an EP to be named in a case if his 
or her name does not appear on the 
chart. The defense can argue that the 
EP never had a professional relation-
ship with the patient if the EP was 
never consulted and never saw the 
patient.

“The EP was compliant with the 
law because he or she was available 
— and if the APP didn’t consult the 

EXECUTIVE SUMMARY

Routinely signing charts of ED patients seen by advanced practice providers 

(APPs) for billing or financial reasons is one practice fraught with legal risks for 

EPs . Medical/legal experts interviewed by ED Legal Letter say these practices 

may reduce risk:

• ED policies with good specificity on the relationship between the APP and 

EP;

• Evidence of the role the EP played in the specific patient’s care, if any;

• Documentation of the EP’s involvement and impressions in cases in which 

the EP participated in the care .

physician, the EP is on much firmer 
ground for being released,” Pimentel 
explains.

She recommends EPs sign charts 
in cases in which they participated in 
the care, and document their in-
volvement and impressions.

What the ED policy says about 
which patients the EP is required to 
see can become important during 
litigation.

“We chose to keep our 
supervision policy less rigid, so 
that it can be applied to individual 
patients in a manner that maximizes 
the skills and judgment of APPs and 

EPs,” Pimentel says.
The ED’s policy doesn’t specify 

triage levels or chief complaints that 
EPs must confront. It simply states 
the supervising EP should see com-
plex or acutely ill patients.

One advantage to this is that it is 
more difficult for a plaintiff attorney 
to allege that the ED failed to follow 
its own policy.

“Of course, this is not completely 
protective,” Pimentel acknowledges. 
“A plaintiff attorney could allege that 
the patient was acutely ill or com-
plex, and therefore should have been 
seen by the EP.”

Many Ways to Keep EP 

in Case

Cahill says liability for alleged 
professional negligence against APPs 
may be based on:

• miscommunication;
• delays in diagnosis, referral, or 

treatment;
• providers rendering care out-

side the parameters of their licens-
ing or scope of delegation;

• failure to follow established 
protocols;

• neglecting to seek physician 
collaboration under the circum-
stances in question.

“In litigation, plaintiffs’ attorneys 
often argue alternative theories of 
liability,” Cahill says.

For example, in the context of 
APPs, the patient may allege that the 
employer, whether a solo physician, 
a group, or a facility such as a clinic, 
hospital, ED, or surgery center, is re-
sponsible based on the legal theories 
of vicarious liability, negligent hire, 
training or supervision, or negligent 
credentialing.

“Advanced practice providers are 
regulated to a large extent by the 

THE DEFENSE 
CAN ARGUE 
THAT THE EP 
NEVER HAD A 

PROFESSIONAL 
RELATIONSHIP 

WITH THE 
PATIENT IF THE 
EP WAS NEVER 

CONSULTED AND 
NEVER SAW THE 

PATIENT.
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 n Surprising legal risks for EPs if 
patients can’t afford follow-up care

 n How EPs can reduce liability 
exposure with telephone 
consultations

 n Successfully defend claim that EP 
failed to administer TPA for stroke

 n Avoid legal disasters if test results 
come back after ED patient is 
discharged

COMING IN FUTURE MONTHS

After completing this activity, participants will be able to:

1 . Identify legal issues related to emergency medicine practice;

2 . Explain how the legal issues related to emergency medicine practice affect nurses, 
physicians, legal counsel, management, and patients; and

3 . Integrate practical solutions to reduce risk into daily practice . 

CME/CE OBJECTIVES

states,” Cahill notes.
State law varies on topics such 

as qualifications, licensing, renewal, 
discipline, and continuing educa-
tion. The applicable rules, depending 
on the jurisdiction, exist in state stat-
utes, administrative codes, or rules 
promulgated by state agencies.

“We encourage physicians to 
check the rules and regulations in 
their jurisdictions to better ensure 
compliance,” Cahill cautions.

Similarly, various jurisdictions 
dictate the responsibilities of super-
vising physicians. These may include 
the methods of oversight, such as 
in-office accessibility as opposed to 
remote supervision.

“It is critical that physicians know 
their legal obligations in the state or 
states where they practice,” Cahill 
stresses.

To reduce legal risks involving 
APPs, Cahill says practices should:

• Create a protocol that allows 
staff to check and document cre-
dentialing.

• Develop written position 
descriptions, and revise these in a 
timely manner as dictated by the 
circumstances.

• Draft appropriate policy and 
procedure manuals.

“Keep in mind that those manu-
als are generally discoverable in the 
event of litigation,” Cahill warns.

Plaintiff’s counsel often will try 
to determine whether policies and 
procedures contained in manuals 
were consistent with the prevailing 
community standard, and whether 
they were appropriately followed in 
the particular case at hand.

• Clearly specify the nature and 
extent of the role and duties of the 
supervising EP.

• Maintain up-to-date 

Delegation of Duty or Oversight 
Agreements.

“It is essential physicians and 
advanced practice providers work as a 
team, properly document the medical 
record, and maintain effective com-
munication with other members of 
the team as well as with the patient, 
and where appropriate, the patient’s 
family,” Cahill says.

Some supervising EPs routinely 
sign off on the charts of patients 
under APP care, regardless of whether 
they were consulted or involved in 
any way with the patient’s care.

“Some ED physician groups and 
hospitals encourage EPs to sign charts 
in this manner because of the finan-
cial implications,” Pimentel notes.

Pimentel is aware of a case in 
which an APP missed a septic joint in 
a patient presenting with knee pain.

“The patient was not seen by the 
EP — but the chart was signed. The 
supervising EP was held liable,” she 
says.

Some employment structures link 
compensation to productivity. 

“This creates incentive for EPs to 
sign charts to increase relative value 
units and boost productivity,” Pimen-
tel notes. The Centers for Medicare 

& Medicaid Services reimburses APPs 
85% of the physician fee. If the at-
tending EP signs the chart, the ED 
group or hospital may receive 100% 
of the physician fee.

“It’s unethical to sign charts for 
billing purposes if the physician didn’t 
provide any care. But there are also 
legal implications,” Pimentel warns.

Any chart an EP signs should 
make clear what his or her involve-
ment was in the care of that patient, 
she advises.

“A large source of liability is 
signing the chart without properly 
supervising the care,” Pimentel adds. 
“There may be financial incentive to 
do that, but it is not worth the signifi-
cant liability exposure.”  n
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TM

1. Which of the following state-

ments is true regarding the 

defense of missed sepsis claims 

against EPs?

A . Whether the patient met the 

Systemic Inflammatory Response 

Syndrome (SIRS) criteria is inadmis-

sible in many states because it 

has not been established as the 

standard of care .

B . Expert testimony is generally 

not necessary to prove a standard 

of care violation in sepsis cases, 

because the average juror is famil-

iar with signs of infection .

C . When EPs chart not only 

positive findings but also pertinent 

negative findings, this complicates 

the defense of a missed sepsis 

claim .

D . Defense attorneys must dem-

onstrate that none of the tests or 

steps plaintiff’s attorney claims 

should have occurred were indicat-

ed at the time of the ED visit .

2. Which of the following state-

ments is true regarding legal 

risks involving orders written for 

an admitted patient boarded in 

the ED?

A . If the admitting physician is 

physically in the hospital and signs 

off on electronic medical record 

orders for the admitted patient, 

then the admitting physician, and 

not the EP, is solely responsible 

for ensuring the orders are carried 

out .

B . If the EP asks the admitting phy-

sician to come to the ED urgently 

to examine the patient and sign 

the admission orders, and docu-

ments this request clearly in the 

medical record, the patient is no 

longer the responsibility of the EP .

C . If the admitting physician writes 

orders for the patient, the ED team 

needs to make sure the orders are 

followed pending transfer .

D . ED policies should state that 

the EP is to rely solely on the ad-

mitting physician and floor nurses 

to carry out orders for admitted 

ED patients, regardless of the 

patient’s location at the time the 

orders are written .
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Questions 1-12 relate to coverage of various topics in ED Legal Letter. Please mark your answers below.

A B C D
A. very useful B. fairly useful

C. not very
useful

D. not at
all useful

A B C D

A B C D

A B C D

ED Legal Letter
Reader Survey 2016

14. Are the articles in ED Legal Letter written about issues of importance and concern to you?
A. always D. rarelyB. most of the time E. neverC. some of the time

A. excellent B. good C. fair D. poor

15. quality of newsletter

16. article selections

17. timeliness

A B C D

A B C D

A B C D

Please rate your level of satisfaction with the items listed.  Please mark your answers in the following manner:

18. length of newsletter

19. overall value

A B C D

A B C D

A. very satisfied D. very dissatisfiedB. somewhat satisfied C. somewhat dissatisfied

20. customer service A B C D

1. Easing crowding in EDs

2. Legal consequences of mass shooting

3. The rise of drug-seeking behavior

4. EMTALA

5. Teamwork in the ED

6. Apologies and error disclosures

7. Charting/documentation
8. Proving causation

9. Defensible vs. non-defensible allegations

10. Language in ED/hospital advertising/promotions

11. Behavioral health

12. Data protection/cybersecurity

13. How would you rate your overall satisfaction with your 
job? 

A B C D

A B C D

A B C D

A B C D

A B C D

A B C D

A B C D

A B C D

21. How would you describe your satisfaction with your subscription to ED Legal Letter?
A. very satisfied B. somewhat satisfied C. somewhat dissatisfied D. very dissatisfied

https://www.surveymonkey.com/r/ELBAnnualReaderSurvey


If no, why not?

23. On average, how much time do you spend reading each issue of ED Legal Letter?
A. fewer than 30 minutes B. 30-59 minutes C. 1-2 hours D. more than 2 hours

26. To what other publications or information sources do you subscribe?

25. Do you plan to renew your subscription to ED Legal Letter? Yes No

22. How large is your hospital?
A. fewer than 100 beds B. 100-200 beds C. 201-300 beds D. 301-500 beds E. more than 500 beds

24. On average, how many people read your copy of ED Legal Letter?
A. 1-3 B. 4-6 C. 7-9 D. 10-15 E. 16 or more

27. Which publication or information source do you find most useful?

28. What do you like most about that publication or information source?

29. What is your title?

A. Emergency medicine physician B. Department administrator C. Nurse

D. Risk manager E. Other (please specify)

30. List the top three challenges you face in your job today.

31. What do you like most about ED Legal Letter?

32. What do you like least about ED Legal Letter?

33. What specific topics would you like to see addressed in ED Legal Letter?

Contact information (optional):
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