
INSIDE

Financial Disclosure: The following individuals disclose that they have no consultant, stockholder, speaker’s bureau, research, or other 
financial relationships with companies having ties to this field of study: Arthur R. Derse, MD, JD, FACEP (Physician Editor); Stacey Kusterbeck 
(Contributing Editor); Jonathan Springston (Associate Managing Editor); Kay Ball, RN, PhD, CNOR, FAAN, (Nurse Planner); and Shelly 
Morrow Mark (Executive Editor).

NOW AVAILABLE ONLINE! VISIT AHCMedia.com or CALL (800) 688-2421

SEPTEMBER 2016 Vol. 27, No. 9;  p. 97-108

TM

Warning signs that EP’s 
interests conflict with co-
defendant’s  .  .  .  .  .  .  .  . 100

Embarrassing texts forced 
settlement  .  .  .  .  .  .  .  .  . 101

Surprising reasons 
for missed ectopic 
pregnancy lawsuits  .  . 103

EMTALA could 
complicate malpractice 
defense  .  .  .  .  .  .  .  .  .  .  . 104

How some harmed ED 
patients reacted to 
apologies   .  .  .  .  .  .  .  .  . 105

Remove Non-emergent Patients 
from the ED with Care
Staff may miss unstable condition

A patient with a clearly minor com-
plaint faces an hours-long  
 wait in your packed ED waiting 

room, with multiple patients boarded in 
the hallways. It seems like a no-brainer: 
Send the patient to an urgent care 
center where he or she can be seen more 
quickly, with less out-of-pocket cost, 
freeing your ED for true emergencies. 
But what legal and regulatory pitfalls are 
emergency physicians (EPs) up against?

John Burton, MD, chair of the 
Department of Emergency Medicine at 
Carilion Clinic in Roanoke, VA, says that 
once the ED has determined through 
its medical screening examination that 
the patient is stable, then the ED has 
no further obligation under the Emer-
gency Medical Treatment and Labor Act 
(EMTALA). 

“The practical application of this 
principle then means that a patient can 
be refused further care or services at the 
ED,” he explains, noting that this might 
mean referral to an urgent care center or 
clinic.

However, this doesn’t help patient 
flow as much as one might expect. Once 
the patient has undergone an examina-
tion in the ED, and has been determined 
to be stable, the EP presumably gives 
some thought to the next steps.

“By sending the patient away and 
refusing care, the EP holds back the 
diagnosis and treatment plan after doing 
what many consider to be the hard part, 
namely, the history and examination,” 
Burton says.

This means sending this ED patient 
away won’t save as much time as it 
appears.

“The gain in time for the provider is 
not that much, although a clear message 
is definitely sent to the patient,” Burton 
says.

That message is, “We won’t complete 
your visit when we determine you have a 
minor medical problem that could have 
been dealt with elsewhere in a non-emer-
gent setting.”

However, Burton warns EPs to 
consider carefully these potential risks 
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involving referring patients outside 
the ED:

• The EP might have missed an 
unstable condition in the screening 
exam.

In this case, Burton says, “the 
hospital looks pretty bad to the lay 
public, since it refused care to the 
unstable person.”

That unhappy patient, who was 
refused care at the ED, now has a 
good reason to call a lawyer.

“That action can then not only be 
one of proper care of treatment, but 
also opens the door to an EMTALA 
claim against the hospital,” Burton 
explains.

• The receiving facility, presum-
ably a clinic or urgent care center, 
likely will feel “dumped on” by the 
ED that referred the patient after 
the screening exam.

That clinic might find unstable 
vital signs or experience other issues 
with the receipt of the ED patient.

“They usually will, since the whole 
reason the ED refused the care is typi-
cally that the patient is stable and has 
no payer source,” Burton notes.

This leaves the ED wide open to 
a complaint — from the clinic or 
urgent care center. For this reason, 
many hospitals only take this 
EMTALA risk if they send the patient 
to their own clinics or urgent care 
facilities.

“Additionally, some EDs have re-
sorted to giving the patient a choice, 
so as to incur some buy-in from the 
patient,” Burton says.

Burton notes that the EP might 
say, for instance, “Would you rather 
go to our clinic upstairs now, where 
they will see you promptly? Or would 
you like to stay in the ED and wait 
six hours?”

• It is difficult for EDs to define 
exactly what constitutes a “stable” 
patient.

“As anyone who has ever tried to 

define ‘stable’ or ‘unstable’ within a 
policy will attest, the definitions are 
not an easily agreed-upon concept,” 
Burton says. “Stable is more than just 
vital signs.”

Exactly what lengths of testing 
or examination the EP must go to 
ensure the patient is stable also is an 
open question.

“There are no clear textbook defi-
nitions that cover this concept across 
the broad scope of emergency medical 
care,” Burton notes. Often, physicians 
and nurses use the term “life- or limb-
threatening.”

“However, this is very limited in 
its practical application within the 
ED environment,” Burton adds.

The bottom line is that EDs 
shouldn’t remove patients lightly, even 
if it’s according to the letter of the 
law.

“Most EDs have chosen not to 
pick a battle with EMTALA and 
face its unfortunate consequences,” 
Burton notes, adding that EDs that 
refuse care to patients after comple-
tion of a medical screening exam 
should be “very cautious, and deliber-
ate in their processes.”

Sandra DiVarco, JD, an attorney 
at McDermott Will & Emery in 
Chicago, says an ED patient can be 
referred to a doctor’s office or urgent 
care setting in these two scenarios:

• once the patient has received 
a medical screening exam and has 
been found not to have an emergency 
medical condition;

• if an emergency medical condi-
tion has been identified and stabilized 
such that the patient is appropriate to 
discharge for follow-up care.

Even if an EP fully meets his or her 
obligations under EMTALA before 
referring a patient to another site, this 
doesn’t mean the ED’s worries are 
over. If a bad outcome occurs after-
ward, the patient may decide to file an 
EMTALA complaint.
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“This means that there could be 
survey activity all the way through to 
civil monetary penalties if a violation 
is found,” DiVarco warns. “Of course, 
that is in addition to potential profes-
sional negligence claims.”

Whether the EP ultimately is found 
liable is very fact-dependent.

“But even if the EP is not found 
liable on a civil claim at the end of 
the day, it could be a long and expen-
sive road to get to that conclusion,” 
DiVarco says.

Here are some common scenarios 
EDs encounter:

• An urgent care center contacts 
an ED because the urgent care center 
determines a patient needs ED care.

This isn’t considered a “transfer” 
as defined by EMTALA, according to 
Nathan A. Kottkamp, JD, a partner 
in the Richmond, VA, office of 
McGuireWoods.

“But out of an abundance of cau-
tion, treat it as such. The safe thing to 
do is to accept the transfer and give the 
patient a full workup,” he advises.

If the urgent care center performed 
only a very cursory screening before 
sending the patient to the ED, that is 
not an EMTALA violation on the part 
of the urgent care center. Unless there 
is a state licensure law that triggers 
EMTALA or the urgent care center is 
hospital-owned, urgent care centers are 
not required to comply with EMTA-
LA, Kottkamp explains.

“If you are on diversion, it’s fine 
to tell the urgent care center that you 
really can’t accommodate the patient 
right now,” Kottkamp says.

However, if that patient arrives at 
the ED anyway, the ED must perform 
the medical screening exam and then 
stabilize the patient or facilitate an 
appropriate transfer under EMTALA. 
There may be a strong temptation to 
send the patient away.

 “But you can’t turn away that 
patient, even if you know it’s the exact 

same patient you told the urgent care 
center not to send because you’re on 
diversion,” Kottkamp explains.

Staff must perform an appropriate 
medical screening exam. “You can’t 
just give them a quick once-over and 
say you really should go to an urgent 
care center,” Kottkamp emphasizes. 
A comprehensive workup isn’t always 
necessary. A patient might present 
with an obvious non-emergent sinus 
infection, for instance.

“But you do need to screen for an 
emergency medical condition, and 
also at least ask some high-level mental 
health questions,” Kottkamp says, ex-
plaining EMTALA requires screening 
for both mental health and physical 
health in all cases.

If the patient would be an 
appropriate candidate for an 
urgent care center, Kottkamp says 
to document the screening exam 
thoroughly. Include the fact that the 
patient doesn’t have an emergency 
medical condition.

• An ED patient asks to be treated 
at the urgent care center, after staff 
complete the medical screening 
exam and determine no emergency 
medical condition exists.

“As long as there is no emergency 
medical condition, that’s where EM-
TALA stops. You can refer that patient 
[to] wherever is appropriate,” Kott-
kamp says. This could be an urgent 

care center or a referral to see the 
primary care physician. “But be sure 
your documentation is solid so nobody 
looks in the record in hindsight and 
says, ‘You were just punting that 
patient somewhere else,’” Kottkamp 
cautions.

DiVarco says following the hospi-
tal’s policy and procedure for patients 
who leave against medical advice is 
particularly important if the patient 
insists on leaving the ED before the 
medical screening exam is complete.

“Carefully document both the 
interaction and the patient’s decision 
making,” she says, highlighting the fol-
lowing helpful documentation: 

• The fact that the patient made a 
decision to seek care elsewhere;

• Evidence of the ED advice — for 
instance, that the ED is ready, willing, 
and able to provide care, that the pa-
tient was advised of any risks of leaving 
the ED at that point in treatment, and 
that the patient acted against the EP’s 
advice, if that is the case;

• The EP believes that the patient 
has an emergency medical condition as 
defined by EMTALA, but the patient 
wants to leave anyway.

Kottkamp says to treat this like any 
request for a transfer or a patient who 
leaves without seeing a member of 
the staff. EPs must advise the patient, 
“We’ll certainly do what we can to 
facilitate that. But just understand that 

EXECUTIVE SUMMARY

To comply with the Emergency Medical Treatment and Labor Act (EMTALA), 

EDs can refer patients to an urgent care center if the medical screening 

exam reveals no emergency medical condition, or once ED staff stabilizes an 

identified emergency medical condition .

• Once a patient is stable, the ED has no further obligation under EMTALA .

• If a patient referred from an urgent care center doesn’t really need to be in 

the ED, the law still requires an appropriate medical screening exam .

• Emergency physicians should document thoroughly the screening exam and 

the absence of an emergency medical condition .
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we do have an obligation to treat you 
here, because you came to our ED and 
we diagnosed you with an emergency 
medical condition.”

Kottkamp reminds EPs that at its 
heart, EMTALA is an anti-dumping 
law.

“As long as you provide solid 
documentation that shows you are not 

dumping this patient, you shouldn’t 
have a problem,” he says.  n

SOURCES
• John Burton, MD, Chair, Depart-

ment of Emergency Medicine, Caril-

ion Clinic, Roanoke, VA . Phone: (540) 

526-2500 . Fax: (540) 581-0741 . Email: 

JHBurton@carilionclinic .org .

• Sandra DiVarco, JD, McDermott 

Will & Emery, Chicago . Phone: (312) 

984-2006 . Fax: (312) 984-7700 . Email: 

sdivarco@mwe .com .

• Nathan A. Kottkamp, JD, Partner, 

McGuireWoods, Richmond, VA . 

Phone: (804) 775-1092 . Fax: (804) 698-

2072 . Email: nkottkamp@mcguire-

woods .com .

Warning Signs an EP’s Defense Strategy Conflicts 
with Co-defendant’s
If an emergency physician suspects a co-defendant is complicating his or her own defense in 
any way, it’s important to convey this concern to the attorney and insurance representative

A triage nurse mistakenly notes a  
 patient’s reported chest pain as 

musculoskeletal. The patient receives 
medication, the chest pain resolves 
prior to the emergency physician’s 
(EP) exam, and the chest pain com-
plaint is not reported on exam. Thus, 
the EP discharges the patient with no 
knowledge of the chest pain finding. 
The patient dies related to acute coro-
nary syndrome some time later.

In this hypothetical example, a 
lawyer representing both the nurse 
and the EP possibly could develop 
a joint defense theory, says Jesse 
K. Broocker, JD, an attorney at 
Weathington Smith in Atlanta. Both 
defendants could argue that the lack 
of noting chest pain was of no conse-
quence, since the patient’s presenta-

tion and course otherwise did not 
indicate acute coronary syndrome.

On the other hand, the EP might 
be better off using a different defense 
strategy. If the EP asserts he or she 
never knew about the chest pain find-
ing, this spotlights the nurse’s failure to 
communicate.

 “Of course, this defense may very 
well lead to questions regarding the 
EP’s failure to discover the chest pain 
complaint,” Broocker notes. The EP 
and attorney must engage in a case-
specific analysis. “Weigh the pros and 
cons of each approach,” Broocker adds.

If an EP suspects a co-defendant is 
complicating his or her own defense in 
any way, it’s important to convey this 
concern to the attorney and insurance 
representative.

“The truth may be that the 
lawyer feels some pressure to ‘force’ 
the joint defense, as he or she was 
retained to represent both parties,” 
Broocker says.

In Georgia, it is rare that a hospi-
tal and EP retain the same counsel, 
as hospital EDs typically are staffed 
through a contractor with separate 
insurance. Even so, it sometimes is 
challenging for the hospital and the 
EP to present a united defense. 

“Since ED cases are often time 
sensitive, the longer things go 
missed, the worse the outcome,” 
Broocker warns, noting that one 
defendant sometimes blames an-
other. “An easy defense for nurses is 
to maintain they made the doctor 
aware of their findings in real-time,” 
he adds.

Hospital policies are another 
complicating factor. As independent 
contractors providing services at the 
hospital, EPs are not beholden to the 
hospital’s policies and procedures — 
only the applicable standard of care.

“Plaintiff counsel sets these as 
a de facto standard of care that is 
almost never followed to a T by the 
staff,” Broocker explains. “We try to 
distance ourselves from those.”

EXECUTIVE SUMMARY

A defendant emergency physician’s (EP’s) interests sometimes conflict with 

others named in a malpractice suit, but defense attorneys may be inclined 

to push a joint defense if retained to represent both parties . EPs should seek 

outside counsel if:

• a co-defendant comments negatively on the EP’s care;

• the claim could exceed the EP’s coverage limits;

• any allegations aren’t covered by the EP’s professional liability policy .
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Here are some scenarios in which 
a defendant EP should consider 
retaining separate counsel:

• If one defendant points the 
finger at another.

It is best for all defendants in a 
malpractice lawsuit to present a unit-
ed defense. “However, there are occa-
sions when conflicts arise between 
the parties,” says Carol Ann Lobacz, 
LHRM, a claim consultant at Nancy 
Carr Claims and Risk Management 
Services in Miami.

During a deposition, one physi-
cian client sometimes comments 
negatively on the treatment provided 
by another physician client or hospi-
tal client.

“A client may claim that but for 
that omission or commission, the 
patient would not have sustained an 
injury,” Lobacz says.

If an attorney represents multiple 
healthcare providers in a claim or 
lawsuit, sometimes the defense of 
one or more parties will be adverse to 
another client.

“In such cases, separate counsel 
should be retained for the affected 
defendant,” Lobacz advises.

• If there is a reasonable risk 

that the claim made against the EP 
could exceed the amount of cover-
age available under their profes-
sional liability policy.

Both defense counsel and the 
insurance provider carry an ethical 
responsibility to advise their clients 
of this possibility because the clients 
could be personally responsible for 
any amount of a judgment above 
their policy limits.

“However, a physician would 
be well-served to seek independent 
advice from outside counsel,” Lobacz 
says.

• If allegations in malpractice 
lawsuits are not covered under the 
EP’s professional liability policy.

“Until such allegations are proven 
or disproven, the carrier has a fiducia-
ry duty to their insureds to provide a 
defense, but not indemnification, for 
alleged uninsured acts,” Lobacz says.

Examples of acts not typically 
covered by malpractice insurance 
include:

• injury or damage resulting from 
a medical incident that also is a will-
ful violation of a statute, ordinance, 
or regulation imposing criminal 
penalties;

• allegations of sexual intimacy, 
sexual molestation, or sexual assault 
by the insured or any person for 
whose acts or omissions the physician 
is legally responsible;

• anti-trust law violations;
• causing or contributing to the 

intoxication of any person.
“Separate counsel will be in a 

position to advise the physician of his 
or her rights under the policy and to 
explain the exposure for uncovered 
claims,” Lobacz says.

• If the EP lacks confidence in 
the defense attorney.

“They have the right to discuss 
their opinions with counsel and the 
insurance carrier and request separate 
counsel,” Lobacz says.  n
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Embarrassing Texts Led to Settlement of Med/
Mal Claims
Parties may believe private communication will remain private, but experts warn texts can be fair 
game during a legal discovery process

Flirtatious texts from an ED nurse 
to an on-call attending emer-

gency physician (EP) became a major 
problem for the defense in a recent 
malpractice case. 

“The texts allowed the plaintiff 
attorney to prove that the nurse had 
attempted to reach the EP about 
a patient concern for over an hour 
without success,” says Shelly Gar-
zon, JD, an attorney in the Tacoma, 

WA, office of Fain Anderson Van-
Derhoef Rosendahl O’Halloran 
Spillane.

Another text between a physician 
assistant and supervising EP revealed 
that the EP was golfing and drinking 
while on call. A text exchange be-
tween a resident and physician about 
an increasingly concerning patient 
situation ended with “OMG, she 
just crumped,” meaning the patient’s 

condition deteriorated rapidly.
These text messages seriously 

damaged the defendant EP’s cred-
ibility.

“All three cases were settled, at 
least in part, because of the damag-
ing effects that the text messages 
were expected to have in court,” 
Garzon explains. “Prior to the settle-
ments, the doctors each had uncom-
fortable depositions where they were 
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asked at length about the texts and 
their behavior or actions that the 
texts revealed,” Garzon adds.

Like many, an EP sending a text 
probably believe the recipient will be 
the only one to view the communi-
cation. “However, any texts that were 
sent about a patient, or even about 
a patient-related circumstance, that 
are still in existence at the time of a 
lawsuit, are discoverable,” Garzon 
warns.

W. Ann Maggiore, JD, an at-
torney at Butt Thornton & Baehr in 
Albuquerque, NM, receives discov-
ery requests that specify not only 
emails, but also text messages.

“They are much more difficult to 
search, track down, and produce,” 
she says. “But if one is located, it 
wouldn’t be any different than an 
email communication, and could be 
used the same way.”

Usually, a discovery request is 
made for all communications (oral, 
written, email, or text message) 
that are not privileged communica-
tions between attorney and client. A 
request also may be made for phone 
records.

“It is important to remember that 
communications between medical 
providers are not privileged,” Mag-
giore stresses.

Some people store text messages 
in their personal phones for long 
periods of time, while others do not.

“The process of finding out 
whether text messages are still ‘re-
trievable’ can be resource-intensive,” 
Maggiore says.

The first challenge is finding out 
whether the texts were sent on a 
personal phone or one provided by 
the employer. The next step would 
be locating the phone on which text 
messages were sent.

“Then we have to find out 
whether the messages can be found,” 
Maggiore says, noting this usually 

requires sending the phone to a 
specialist capable of searching for the 
messages.

When Jill M. Steinberg, JD, a 
shareholder at Baker, Donelson, Bear-
man, Caldwell & Berkowitz in Mem-
phis, TN, first meets with clients, she 
requests they provide any emails or 
text messages they have related to the 
patient in question.

“When requested by opposing 
counsel, we produce them by printing 
emails or taking screen shots of text 
messages,” she says.

Once an EP is aware of a lawsuit, 
he or she is under a legal and ethical 
obligation not to delete or destroy any 
texts or emails, Steinberg adds. Texts 
can complicate an EP’s defense in sev-
eral ways. If a text message shows an 
EP was not responsive to a nurse or 
another physician related to a patient, 
that’s a problem for the defense.

“People sometimes say things in 
text messages that are short or disre-
spectful,” Steinberg notes. “That can 
come back to haunt a physician.”

Garzon says EPs simply should not 
be texting in the patient care setting.

“The liability risks are many,” she 
warns, outlining some risks involving 
text messages for EPs:

• Protected health information 
can be disclosed inadvertently.

“Very few, if any, HIPAA-compli-
ant text message services or apps ex-
ist,” Garzon says. Thus, text messages 
are not encrypted or otherwise secured 
while in motion between phones or 
devices.

“The messages are stored on the 
sender’s and receiver’s devices at least 
until deleted, and perhaps even after 
that,” Garzon explains. “Most devices 
are not encrypted, and many cannot 
be.”

Some sent messages are stored in 
the cloud, unbeknownst to the sender.

“Thus, any patient information 
shared via text is at risk of unintended 

disclosure,” Garzon says. “This would 
constitute a reportable breach under 
HIPAA and HITECH [The Health 
Information Technology for Econom-
ic and Clinical Health Act].”

• There may be patient informa-
tion that was conveyed or shared by 
text, but appears nowhere else in the 
medical record.

Steinberg says if a provider sends a 
text message to the EP advising of a lab 
value or some other important piece of 
information, the EP should put in the 
ED chart what was conveyed.

“If any instructions were given, 
they should make sure to do a note 
regarding the instructions,” Steinberg 
says. For example, an EP might text 
an ED nurse, “If the systolic blood 
pressure is under 90, call me back.” If 
the EP fails to put that information 
in the chart, he or she won’t have 
any proof in the record of those 
instructions.

“Rarely do senders and receivers 
think to put a text message into a pa-
tient record,” Garza contends. “Often, 
there is not even a good way to do so.” 
Thus, important information might 
not be conveyed to other ED provid-
ers. If litigation arises later, the EP is 
left without the defense of the infor-
mation that was contained in the text.

“Often, several years later, the EP 
may not be able to retrieve the text, 
recall exactly what it said, or even recall 
that it existed,” Garzon notes.

Some electronic medical records 
automatically include texts into the 
medical record.

“If messages sent in this way are 
indeed encrypted and secure, this may 
be an acceptable way to promote fast 
communication,” Garzon says.

• The fact that the EP sent or 
received a text on a personal cell 
phone, as opposed to a phone used 
for work purposes, does not prevent 
its discovery.

“If there are any communications, 



102   |   ED LEGAL LETTER / September 2016 ED LEGAL LETTER / September 2016   |   103

of any sort, stored in any location, 
about a patient or situation that is the 
subject of a lawsuit, all of those things 
are discoverable, unless some other 
privilege applies,” Garzon says.  n

SOURCES
• Shelly Garzon, JD, Attorney, Fain 

Anderson VanDerhoef Rosendahl 

O’Halloran Spillane, Tacoma, WA . 

Phone: (253) 328-7806 . Email: shelly@

favros .com .

• W. Ann Maggiore, JD, Butt Thorn-

ton & Baehr PC, Albuquerque, NM . 

Phone: (505) 884-0777 . Fax: (505) 

889-8870 . Email: wamaggiore@

btblaw .com .

• Jill M. Steinberg, JD, Shareholder, 

Baker, Donelson, Bearman, Caldwell 

& Berkowitz, Memphis, TN . Phone: 

(901) 577-2234 . Fax: (901) 577-0776 . 

Email: jsteinberg@bakerdonelson .

com .

These Common Mistakes Resulted in Missed 
Ectopic Claims
Emergency physicians should perform and document serial exams for patients with unexplained 
abdominal pain

If a woman experiencing abdominal 
pain had undergone a tubal ligation, 

would you still order a pregnancy test?
John Tafuri, MD, FAAEM, re-

gional director of emergency medicine 
at Cleveland (OH) Clinic and chief of 
staff at Fairview Hospital in Cleveland, 
is aware of multiple malpractice cases 
against EPs involving this very sce-
nario. A gynecologist told one patient 
suffering from abdominal pain, “Well, 
at least you can’t be pregnant.”

“The patient came to the ER that 
night with a ruptured ectopic preg-
nancy,” Tafuri says. “The patient was 
extremely dissatisfied and angry.”

Tafuri says it is “absolutely es-
sential” that physicians subject every 
female patient of childbearing age who 
has not undergone a hysterectomy 
receive a pregnancy test, even those 
patients with tubal ligations.

“Three out of 1,000 will get 
pregnant, and a high percentage of 
those will be ectopic,” he warns. “I’ve 
actually seen more ectopic pregnancies 
in patients with tubal ligations than 
patients without.”

While urine pregnancy tests are far 
more accurate than they used to be, 
such tests still are not as accurate as 
serum pregnancy tests. False negatives 
are entirely possible.

“If a woman is drinking a lot of 

fluid in preparation for an expected 
ultrasound test, the urine may be 
diluted and produce a false negative,” 
Tafuri notes.

In his clinical practice, Tafuri has 
observed two false-negative urine preg-
nancy tests in patients who ended up 
experiencing ectopic pregnancies.

“The best course of action is to 
obtain a serum test,” he advises.

If an ectopic pregnancy does 
not appear on an ultrasound, Tafuri 
says sending the patient home is an 
acceptable option, so long as there’s 
close follow-up. In this situation, 
Tafuri makes a point of contacting the 
patient’s obstetrician directly to let him 
or her know why he’s concerned about 
the patient.

 “It’s not a deviation from the stan-
dard of care to send a possible ectopic 
home, per se,” he explains. “But you 
are certainly at potential risk, in my 
view.” Ensuring adequate follow-up is 
a way of minimizing this risk. A nega-
tive ultrasound that does not identify 
an intrauterine pregnancy doesn’t 
rule out the possibility of an ectopic 
pregnancy.

“It’s not accurate enough to rely on 
to send somebody home without any 
follow-up,” Tafuri warns.

On the plaintiff’s side, finding an 
expert witness to testify against an EP 

who did this would not be a problem.
“I’m certain they could find a 

gynecologist willing to testify that it 
was a potentially life-threatening situ-
ation for a young healthy woman, and 
it wasn’t worth taking that chance,” 
Tafuri says.

Trust, but Verify

Jon Mark Hirshon, MD, PhD, 
MPH, FACEP, professor in the 
Department of Emergency Medicine 
and an attending EP at the Univer-
sity of Maryland Medical Center, 
says the most critical component 
related to missed ectopic pregnancy 
is something surprisingly simple: The 
EP just didn’t consider it in the first 
place.

“This is not a complicated diag-
nosis. This is an ‘I didn’t think of it.’ 
You have to have it in your differen-
tial,” he says. Hirshon suggests these 
risk-reducing practices:

• If ectopic is ruled out, make 
sure the chart shows why.

A patient may report some 
abdominal cramping along with 
diarrhea, with a history of traveling 
on a cruise ship with many other sick 
contacts, for instance. In this case, 
the EP should document that ectopic 
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pregnancy was believed to be very 
unlikely based on the history and 
physical.

• If the patient denies being 
pregnant, don’t disregard the 
possibility.

Hirshon says to take a “trust, but 
verify” approach. He’s seen many 
positive pregnancy tests in the ED for 
patients who denied they could be 
pregnant, including girls as young as 
12 years of age. One young woman 
came in reporting abdominal pain, 
denied being pregnant, and ended up 
delivering a baby in the ED.

• Make sure the nursing notes 
were reviewed and reconciled.

If the nursing notes indicate the 
patient complained of abdominal 
pain, but the EP’s notes make no 
mention of it, “then that discrepancy 
needs to be reconciled,” Hirshon 
advises. The EP might chart, for 
instance, “Reviewed nurse’s notes and 
spoke to patient. Patient denies any 
abdominal pain or cramping.”

Tafuri encourages EPs to per-
form and document serial exams for 

patients suffering from unexplained 
abdominal pain.

“Things can change over time,” 
he explains. Reexamining the patient 
demonstrates the EP’s concern for the 
patient. This can happen while the di-
agnostic workup is underway without 
substantially increasing the patient’s 
length of stay. “If after a few hours 
you are still not sure, you can hold the 
patient even longer. But those are the 
minority,” Tafuri adds.

Tafuri says this is a good practice 
for any situation involving a high-risk 
abdominal patient in whom a defini-
tive diagnosis hasn’t been established.

“None of us are right the first time 
all the time,” he notes. “Repeat exams 
over time, and follow-up with the phy-
sician, can really save you if you miss 
something on the initial visit.”

Also helpful to the defense: docu-
mentation showing no risk factors 
for ectopic pregnancy, such as pelvic 
inflammatory disease, absence of an 
intrauterine device, and a benign 
pelvic exam.

“If you’ve done all that and ensured 

proper follow-up, it’s hard to argue 
that something else could have been 
done,” Tafuri says.

Clear communication with your 
patient also is legally protective. It’s 
better to say, “We don’t see an ectopic 
pregnancy right now, but I can’t tell 
you for sure it is not,” instead of sim-
ply, “Everything’s OK, don’t worry.”

If this patient finds out she is 
ectopic, “[she’ll] recall that the EP said 
it was a possibility,” Tafuri says. “[The 
patient is] less likely to follow up with 
a lawsuit.”  n
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EMTALA Violation Could Bolster Weak  
Malpractice Claim Against EP
Depending on the state, monetary awards vary

It can be difficult or impossible to 
convince a jury that while the ED 

care violated the Emergency Medical 
Treatment and Labor Act (EMTALA), 
that very same care was not negligent.

“Broadly speaking, an EMTALA 
violation is likely to bolster a malprac-
tice claim,” says Timothy C. Gut-
wald, JD, a health care attorney in the 
Grand Rapids, MI, office of Miller 
Johnson.

The effect of an EMTALA viola-
tion on a medical malpractice claim 
varies by state.

“In states where medical mal-
practice damages are capped and 
courts have ruled that the cap does 
not apply to an EMTALA claim, the 
impact could be significant,” Gutwald 
explains.

In those states, an EMTALA 
claim could significantly increase 
the damages a plaintiff may collect. 
States in which damage caps apply 
to EMTALA claims, the increase in 
damages probably is minimal.

 “On the other hand, an EMTALA 
claim may confuse a jury,” Gutwald 

adds. “Poor expert testimony on 
the issue of medical negligence may 
undermine an otherwise strong EM-
TALA claim.”

In Gutwald’s experience, plaintiff 
attorneys rarely succeed using alleged 
EMTALA violations to bolster weak 
malpractice cases. “In my review of 
the case law, courts do a good job of 
acknowledging that EMTALA is not 
a medical malpractice statute, and dis-
miss claims where EMTALA is being 
used to go after an act of negligence,” 
he says.
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However, some plaintiff attorneys 
use EMTALA as leverage, because the 
hospital can be liable for EMTALA, 
even if there is not enough to prove 
malpractice.

Stephen A. Frew, JD, vice presi-
dent of risk consulting at Johnson 
Insurance Services and a Rockford, 
IL-based attorney, explains, “The 
standards are entirely different in 
court, with EMTALA being the easier 
to prove.”

Frew sees three types of plaintiff 
lawyers using EMTALA allegations. 

“The first is a lawyer who does 
not know a lot about the case, and 
throws every theory in the world 
against the wall to see what sticks,” 
he says. In a sense, the legal system 
encourages this approach. A lawyer 
who fails to bring a proper theory 
of liability could be found guilty 
of legal malpractice. “[These attor-
neys] sometimes allege an EMTALA 
count against the physician, which is 
invalid,” Frew notes. Federal judges 
often throw these cases out of court, 
returning the malpractice claim to 
state courts.

The second type of attorney 
directs his client to submit a com-
plaint, and only files suit if the 
Centers for Medicare & Medicaid 
Services finds a violation.

“This puts the hospital and physi-
cian at a disadvantage in the court 
case,” Frew says.

The third type of attorney knows 

EMTALA law very well. The attorney 
words the complaint carefully so as to 
follow the regulations and statute of 
EMTALA against the hospital, while 
wording the malpractice complaint in 
standard medical malpractice language.

“The challenge in these cases is 
whether the defense attorney is so-
phisticated enough to understand this 
approach and defend against it,” Frew 
says.

Few EMTALA-related 

Suits

Frew says the biggest effect of EM-
TALA violation in a malpractice action 
is that the jury will hear extensive 
evidence about the hospital’s policies 
and procedures and EMTALA require-
ments. Some courts have allowed 
information on the hospital’s plan of 
correction into evidence to show proof 
of violation.

“The most damaging aspect of this 
is that the malpractice actions against 
a physician sets up the regulation as an 
industry-wide compliance standard,” 
Frew explains. 

This means it’s more likely a jury 
will choose to disregard the medical 
standard of care and choose to apply 
the regulatory standard.

“It is not impossible to win on 
the facts,” Frew says. “But it leaves 
the physician arguing more about the 
legal requirements than the medical 

judgment.” In Frew’s experience, very 
few hospitals or physicians involved 
in EMTALA citations end up getting 
sued by the patient.

“As most cases arise from hospital 
complaints, patients whose cases might 
have involved violations are not even 
aware of the violation, unless it makes 
the press,” he explains.

Of those patients who file com-
plaints, most are concerned primarily 
about someone disciplining the hospi-
tal so the violation doesn’t recur.

“Those that do seek someone to 
file suit on their behalf have problems 
finding lawyers that understand EM-
TALA,” Frew explains. 

Attorneys likely will decline the 
case if the patient’s actual damages are 
relatively small.

“The ones that do file suit are usu-
ally motivated by the outrageous facts 
— actual or perceived — or by the 
catastrophic outcome of the incident,” 
Frew adds.  n
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Patients Decide Not to Sue After Hearing EP’s 
Honest Explanation for Bad Outcome
Plaintiff attorneys realize claims are unwinnable

An ED patient experienced an  
 unexpected bad outcome. Will 

anyone talk openly about what hap-
pened and apologize, or simply wait 
for a notice of intent to sue?

“Although not frequently taught 
or discussed, the medical apology 
is an underutilized, low-cost, high-
yield skill all medical providers 
should feel comfortable perform-

ing,” says Heather A. Heaton, MD, 
senior associate consultant in the 
Department of Emergency Medicine 
at Mayo Clinic in Rochester, MN.

Heaton says emergency physicians 
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(EPs) contend with more “apology 
pitfalls” than physicians in other 
specialties. Finding a good time to 
have this kind of conversation in a 
crowded, frenetic ED is difficult, if 
not impossible.

“Apologies given to a stunned 
family may not be heard. Apologies 
that feel rushed will be perceived as 
insincere,” Heaton says.

EPs, fearing legal or reputational 
repercussions, often make excuses, 
shift blame, or use the word “if ” 
when apologizing.

“This only serves to water it 
down,” Heaton warns. “It triggers 
defensiveness on the part of the lis-
tener or other team members.”

More Important in ED

Apologies increased settlement 
speeds by 20% and lowered average 
claim payments by $32,000, found 
one study of malpractice payments 
recorded in the National Practitioner 
Data Bank.1

“In follow-up work, we dig 
deeper by seeing how that number 
varies by case type,” says study au-
thor Benjamin Ho, PhD, an associ-
ate professor of economics at Vassar 
College in Poughkeepsie, NY.2

The researchers were not able to 
separate the data by specialty, “but 
we did find that apologies were most 
effective for cases involving the areas 
of obstetrics and anesthesia, for 
cases involving infants, and for cases 
involving improper management and 
for failures to diagnose,” Ho says.

There is some evidence that EPs’ 
lack of a prior relationship with pa-
tients actually makes apologies more 
important.

“In my lab research with experi-
mental subjects, I show that apolo-
gies are most effective when you first 
meet someone and are uncertain 

about how much you trust that per-
son,” Ho says.3

Apologies can help correct bad 
first impressions, according to Ho, 
who says, “The less someone knows 
you, the more small things like 
apologies matter. Once you know 
someone well, then a single apology 
is less likely to change the course of 
the relationship.”

The patient’s anger and negative 
reaction to the EP’s perceived de-
meanor spurs many lawsuits. “That 
is why apologies are so effective,” Ho 
adds.

Growing, but Slowly

There are far fewer malpractice 
claims at the University of Michigan 
Health System since the implemen-
tation of a disclosure, apology, and 
offer program in 2001. The system 
reduced average legal expenses by 
50% and decreased open-to-close 
time for claims to 10 months from 
more than 20 months.4

“This approach made sense to me 
in 2001. It strikes me as odd that in 
2016, it doesn’t make sense to more 
people,” says Richard C. Booth-
man, executive director of clinical 
safety and chief risk officer. “A big 
impediment is that there is a signifi-
cant industry that is dependent on 
litigation.”

Boothman believes it’s important 
for EPs to understand that the intent 
of apologies is not just to stop mal-
practice suits.

“The Michigan model has been 
superficially understood, or misun-
derstood,” he says. “It’s easy to pull 
the malpractice metrics. But the rea-
son for apologies is not to intercept a 
malpractice case.”

The ultimate goal in the ED 
setting is for EPs to be accountable 
in a sincere, highly principled way, 

as a pathway to improve care. “The 
real focus of what we do is to restore 
accountability for true mistakes 
that cause injuries,” Boothman says. 
“What we’ve done is to normalize 
honesty.”

Boothman attests that sincere 
apologies and open discussions yield 
positive effects that far transcend 
financial benefits.

“I see headlines all the time that 
[indicate that] apologies save money. 
Thankfully, it does, but that’s not the 
reason we do it,” he says.

During litigation, the exchange 
of information between plaintiff and 
defendant strictly is adversarial.

“You end up dealing with this in 
a courtroom setting, which is un-
natural,” Boothman says. “Instead 
of conversations, you have cross-
examinations. All in the context of a 
contest.”

Midway through litigation, 
each side has invested a great deal 
of money on expert witnesses, and 
they’re unlikely to back down. At 
that point, Boothman says, “Hos-
pitals almost always engage in ‘deny 
and defend,’ whether or not they are 
proud of the care involved.”

Both the plaintiff and defense 
find themselves pushed down an 
adversarial path, with increasing 
expenditures of time and money.

“That makes it harder to back 
off of a position, or have an honest 
discussion,” Boothman says. It’s also 
a barrier to quality improvement.

“I don’t believe, and have never 
believed, that you can say publicly, 
‘We’re going to defend this care,’ and 
then privately make improvements,” 
Boothman says. “Those things just 
don’t coexist.”

EDs face some unique challenges 
when it comes to apologies. One is 
lack of a pre-existing relationship 
with patients.

“This puts EPs at a disadvantage 
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to make right the mistakes they’ve 
made in the past until it’s already 
adversarial,” Boothman explains.

It’s easier if the problem becomes 
apparent when the patient is still 
in the ED. At the University of 
Michigan, 17% of ED claims allege 
the EP failed to perform a procedure 
properly.

“We can talk to the patient right 
away when something like that 
happens, and manage expectations,” 
Boothman says.

Missed diagnoses account for 
57% of ED claims at the University 
of Michigan. Many of these don’t 
come to the hospital’s attention until 
a lawyer is involved.

“Those are the ones that are most 
challenging to discover and get 
involved in right away,” Boothman 
says. “But that still doesn’t stop us 
from being proactive.”

In Michigan, a six-month pre-suit 
notice period is required, making the 
ED aware that the patient intends to 
sue.

“That does still give us time to 
intervene in a principled way, ex-
plain when the care was reasonable, 
apologize for mistakes, and settle 
those claims that need to be settled,” 
Boothman says.

Even if news of an ED misdiag-
nosis comes by way of an attorney, 
it’s still addressed early.

“Before they’ve spent a lot of 
money, before they’ve gotten an-
chored in a narrative that may not be 
accurate, we correct misconceptions, 
explain, or offer an apology where 
warranted,” Boothman adds.

Some plaintiff attorneys feel 
grateful someone talked them out of 
pursuing an unwinnable case.

“A lot of things are not captured 
in the medical record,” Booth-
man explains. “More information 
is needed to understand a patient 
encounter. We can fill that in.” He 

notes this is especially true with elec-
tronic medical record documentation 
consisting mainly of checkboxes.

Meetings are not always pleas-
ant. Some patients angrily accuse 
the EP, and EPs sometimes become 
defensive. “But it’s way better to do 
it outside the construct of litigation,” 
Boothman recommends.

The EP gets a chance to deliver 
a face-to-face explanation of deci-
sions that were made, and convey 
his or her thought process. Most 
patients are grateful for an honest 
explanation, and some say, “I wish 
I’d known that. I’d have never gone 
to a lawyer.”

“It’s not unusual to put the doc-
tor they are threatening to sue in the 
room, and the patient turns to the 
lawyer and says, ‘I don’t want to go 
forward with the claim,’” Boothman 
says. “That has happened more times 
than I can count.”

The reverse also has happened. 
“We’ve had our own blind spots,” 
says Boothman. The plaintiff at-
torney explains the problems that 
their EP reviewer saw with the care. 
In a small number of cases, litiga-
tion occurs, but even then there are 
advantages to open communication. 
“The beauty of it is even in the mi-
nority of cases where we proceed to 
litigation, both sides do it with open 
eyes,” Boothman adds.

In typical malpractice litigation, 
EPs’ voices are heard when talking 
to a defense lawyer behind closed 
doors, or during a deposition when 
EPs can’t let their guard down.

“With the vast majority of cases 
getting settled, most will never get 
their day in court,” Boothman says. 
“They become embroiled in what 
they see as a lawyer’s game.”

For the patient and EP, the matter 
is very personal. Not so for the plain-
tiff attorney.

“It’s a business equation. ‘Can I 

find experts to support me? If I can, 
I’m going to make the case,’” Booth-
man says. “What we try to do is 
restore that personal connection.”  n
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CME/CE INSTRUCTIONS

CME/CE QUESTIONS

TM

1. Which is true regarding sending 

an ED patient to an urgent care 

center?

a . EDs can refer a patient to an 

urgent care center if a patient 

received a medical screening exam 

with no emergency medical condi-

tion present .

b . Even if it’s determined the patient 

is stable, the ED has continued 

obligations to provide necessary 

treatment .

c . Patients referred to an ED from 

an urgent care center are consid-

ered a “transfer” as defined by 

EMTALA .

d . The absence of an emergency 

medical condition has no bear-

ing on whether a patient can be 

referred to an urgent care center .

2. Which is true regarding co-defen-

dants in a malpractice suit naming 

an EP?

a . The benefits of the joint defense 

provided by an attorney represent-

ing multiple physicians outweigh 

finger-pointing by a single co-

defendant .

b . It is best for all defendants in a 

malpractice lawsuit to present a 

united defense .

c . Retaining separate counsel need-

lessly complicates the EP’s defense 

if there are multiple defendants .

d . The defense benefits generally 

if one physician defendant com-

ments negatively on the treatment 

provided by a co-defendant .

3. Which is true regarding text mes-

sages used in the ED setting?

a . Texts usually are not discoverable 

unless they are included in the ED 

medical record .

b . Plaintiff attorneys generally can-

not obtain texts made using an EP’s 

personal cell phone, as opposed to 

a phone used for work purposes .

c . Texts relating only indirectly 

to a patient’s care rarely are 

discoverable .

d . Protected health information 

could be disclosed inadvertently .

4. Which is recommended regarding 

missed ectopic pregnancy cases?

a . A negative urine pregnancy test 

is sufficiently reassuring to allow the 

EP to discharge the patient, even 

without close follow-up .

b . The risk of women with tubal 

ligations being pregnant is so min-

iscule that serum pregnancy tests 

generally are not recommended for 

this group .

c . EPs ideally should contact the 

patient’s obstetrician directly if it’s 

not possible to rule out ectopic 

pregnancy before discharge .

d . EPs should not inform the 

patient’s obstetrician of specific 

concerns about a possible ectopic 

pregnancy, as this later can be used 

to prove negligence and premature 

discharge by the EP .
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