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‘Superstar’ Expert Witness  
Strategy Backfired in These  
Malpractice Cases
Believable, likeable EP is better bet with jurors

No EP defendant wants to see the 
editor of a textbook on emer-
gency medicine on the plaintiff’s 

witness list, and no expert witness looks 
forward to facing a “big name” in emer-
gency medicine on the opposing side. 
However, bringing on “superstar” expert 
witnesses can backfire.

“The jury doesn’t know that the 
big name is a big name,” explains Ken 
Zafren, MD, FAAEM, FACEP, EMS 
medical director for the state of Alaska 
and clinical professor of emergency 
medicine at Stanford University Medical 
Center.

Jurors will learn that the witness is 
the editor of a textbook or past presi-
dent of a society, “but that won’t make 
a difference one way or the other, if the 
witness is not convincing in person,” 
Zafren warns.

Zafren once testified as an expert wit-
ness on behalf of the plaintiff in a mal-
practice case in which the defendant’s 

primary emergency medicine expert was 
a noted textbook editor.

“I doubt the jury had any aware-
ness of how prominent the expert was,” 
Zafren says. “Unfortunately, this expert 
chose to testify in a way I strongly be-
lieve was less than truthful.”

The case involved a missed septic 
prosthetic hip that had been in place 
20 years. The expert claimed he had 
never seen a case of delayed infection of 
a prosthetic hip in decades of practice, 
and that this was very rare and therefore 
out of the scope of required knowledge 
for an EP. Zafren testified he had seen 
several cases in his career, and the plain-
tiff’s orthopedic expert, who specialized 
in infected prostheses, testified that he 
saw similar cases several times a month 
by referral.

“Since the patient had a fever and 
complained of hip pain, it should have 
been an easy diagnosis,” Zafren explains, 
noting the EP defendant diagnosed the 
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patient with pyelonephritis based on 
the presence of bacteriuria.

“In spite of state rules against 
cumulative experts, the defendants 
presented three emergency medicine 
experts, including the famous one,” 
Zafren says, adding that one of the 
experts testified as an infectious 
disease expert, although she only 
practiced emergency medicine. “After 
all this, there was a hung jury.” Jurors 
said they were confused by the differ-
ing testimony among three plaintiff’s 
experts and the defense expert.

“I don’t believe that the promi-
nence of the plaintiff’s expert was a 
factor,” Zafren adds.

Practicing EP  

Most Effective

“Big names” are likely to be 
trumped by a likeable, down-to-
earth, practicing EP.

“Some of the big names don’t 
practice as much. Who you really 
want is the physician that is active 
and practices regularly,” says Robert 
B. Takla, MD, MBA, FACEP, medi-
cal director and chief of the emer-
gency center at Ascension St. John 
Hospital in Detroit.

Many states passed laws that 
forbid someone from being an expert 
unless they are clinically active to a 
large extent.

“In Michigan, for example, you 
need to be at least 50% clinical and 
teaching,” Takla says, adding that an 
expert who comes across as honest 
and sincere makes the best impres-
sion. “What we do in reality is not 
always the same as what is in print. 
And different situations call for dif-
ferent solutions.”

As an expert witness for the de-
fense, Takla recently faced a promi-
nent chief of emergency medicine 
at a major academic medical center, 

who was testifying on behalf of the 
plaintiff.

“The well-known ER doc came 
across as very pompous. The jury 
actually disliked him a lot as he 
was disrespectful toward me,” Takla 
recalls.

The plaintiff’s expert stated that 
he did not know Takla, while Takla 
recounted to the jury that the two 
had met very recently at a meeting 
with a small group of physicians. 
Takla spoke in a conversational tone 
directly to jurors, in contrast with 
the plaintiff’s expert, who addressed 
attorneys in a businesslike fashion. 

The case involved a patient who 
had suffered a fractured wrist. The 
plaintiff’s expert said that the stan-
dard of care was unequivocally to 
get an orthopedist to come down to 
reduce the fractured wrist in the ED. 
However, the patient had been seen 
at a community ED, not an academic 
medical center. 

The plaintiff’s attorney asked Tak-
la if he would agree with the expert’s 
assertion that an orthopedics consult 
should be obtained in the ED. Takla 
acknowledged that while this might 
be routine in the practice setting in 
which the expert works, it’s certainly 
not standard care in most EDs. He 
stated, “I work in multiple ED set-
tings, including an academic center. 
However, when I work in a smaller 
community hospital, where there is 
no residency orthopedics program, 
that’s not the standard of care. We 
might just splint the patient and have 
them follow up with an orthopedist 
the next day for a delayed reduction. 
There is absolutely nothing wrong 
with that, medically.” The jurors 
understood that while assigning an 
orthopedist to reduce the fracture in 
the ED was an ideal option, it wasn’t 
the standard of care.

Takla went on to explain that an-
other reason orthopedist residents are 
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called to see patients in a tertiary care 
center is for their own education and 
to get real-life experience with ED 
patients, not because it’s medically 
necessary for the patient.

“The jury seemed to identify more 
with me. They thought I was more 
believable,” Takla says. “I think they 
saw the other expert as more of an 
ivory tower guy.”

Unimpressed with CV

When Corey M. Slovis, MD, 
is on the opposing side of an emer-
gency medicine “superstar,” he openly 
acknowledges that the individual is 
well-known and well-published.

“But then I am very specific in 
what I disagree with him or her on,” 
says Slovis, a professor and chairman 
of the Department of Emergency 
Medicine at Vanderbilt. Sometimes, 
the expert is testifying on an area 
that’s actually outside the expert’s 
realm of expertise.

“If they are in fact discussing a 
case in their area of expertise, it makes 
me go back and look carefully at what 
they are testifying about,” Slovis says, 
adding that in some cases, he still 
views the case as defensible. “The ex-
pert is either overstating the ‘facts,’ or 
has gone out on a limb and left some 
room for argument.”

Alfred Sacchetti, MD, FACEP, 

chief of emergency services at Our 
Lady of Lourdes Medical Center in 
Camden, NJ, and assistant clinical 
professor of emergency medicine 
at Thomas Jefferson University in 
Philadelphia, agrees that a “superstar” 
is only of value to an audience that 
recognizes him or her as such.

“Every expert is going to have 
some degree of an accomplished CV; 
otherwise, they would not be an 
expert,” Sacchetti says. “The superstar 
just has a [longer] CV.”

However, to a jury, it’s not likely 
to make much of a difference.

“Because they don’t know the 
field, they can’t appreciate the differ-
ence between someone with a large 
number of articles in ‘throwaway’ 
journals or someone with publica-
tions in specialty-specific, peer-
reviewed journals,” Sacchetti explains. 
For example, a short column in a 
drug company-sponsored brochure is 
likely to be just as impressive to a jury 
as an article in Annals of Emergency 
Medicine. “Incidentally, the circular 
is likely to be much more flashy and 
distinguished looking,” Sacchetti 
adds. “Docs and attorneys may be 
impressed with the 100-page CV, but 
not the average juror.”

Sacchetti recalls a time when his 
wife accompanied him to a confer-
ence and encountered an emergency 
medicine “star.”

“She certainly enjoyed speaking 
with the individual, but was totally 
unaffected by their ‘superstar’ status. 
She really could not appreciate the 
significance of their accomplish-
ments,” Sacchetti says. The same 
is true of jurors, who believe every 
expert is a “star” in the field.  “The 
pompous ‘superstar’ is likely to be 
much less effective than the reason-
able, down-to-earth, well-creden-
tialed, practice-based expert.”  n
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Defend Against Improper Discharge of ED Patient

An EP believed a patient’s fever  
 had resolved after administer-

ing an antipyretic, but when the 
nurse rechecked the vitals prior to 
discharge, the temperature still was 
elevated. However, “the nurse never 
reported this finding to the EP,” says 
Julye Johns, JD, an attorney at Huff, 
Powell & Bailey in Atlanta.

The patient was discharged and 

went into cardiac arrest and died at 
home within one hour.

“The fever may have been unrelated 
to the death,” Johns says. In the ensu-
ing malpractice litigation, the plaintiff 
attorney alleged that if the EP had 
kept the patient at the ED to address 
the fever, the patient either would not 
have arrested or would have arrested in 
the ED, potentially saving her life.

In malpractice cases alleging an 
ED patient was improperly dis-
charged, “the primary allegation is 
the lack of stability of the patient at 
discharge,” Johns explains. She typi-
cally sees these fact patterns:

• no change or worsening of the 
patient’s pain level or vital signs;

• a lack of reassessment by the EP 
before discharge;
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Tough to Legally Justify X-rays for Vague  
Abdominal Pain

• a lack of communication be-
tween the nurse and EP regarding 
the patient’s final assessment before 
discharge.

“Communication and documenta-
tion can be key in warding off such 
claims,” Johns says. Here are some 
common allegations in lawsuits that 
claim that the ED patient was dis-
charged improperly.

• The EP failed to order and 
perform appropriate tests, such as a 
CT scan or repeat troponins.

“If someone develops their medi-
cal decision-making narrative, and 
explains why they did or did not 
perform a test, they should be in good 
shape,” says Karen Santucci, MD, 
section chief and medical director 
of the ED at Yale-New Haven (CT) 
Children’s Hospital.

• The EP failed to consider the 
eventual diagnosis.

Say a child presents with abdomi-
nal pain and vomiting. “Appendicitis 
might be in your differential, and it 
will be important to document what 
the patient doesn’t have,” Santucci 
says.

For example, the EP can docu-
ment the absence of right lower 
quadrant pain, rebound, or guarding, 
and that the patient is tolerating food 
or liquid by mouth.

• Abnormal vital signs went 
unaddressed.

Is the EP discharging a patient 
with abnormal vital signs? If so, Jill 

M. Steinberg, JD, says “he or she 
should make a note indicating aware-
ness of the abnormal vital signs, and 
the reasoning for discharging the 
patient.”

Santucci gives the example of a 
child presenting with fever. One pos-
sibility is a serious bacterial infection.

“But this is far less likely if the 
child is relatively well-appearing, has 
been appropriately immunized, is 
interactive, and tolerating food and 
drink by mouth,” she says.

Santucci says the ED chart should 
reflect vital sign trends. This can show 
that the patient’s elevated heart rate 
decreased with fluids or pain control.

“The vital signs may not be perfect 
at the time of discharge. But if they 
are trending in the right direction, 
that is helpful,” Santucci adds.

Johns often sees ED charts with 
absolutely no explanation for why a 
patient’s abnormal vital signs went 
unaddressed. Documentation that the 
patient’s baseline blood pressures are 
slightly elevated due to pre-existing 
hypertension could be very helpful to 
the EP’s defense.

“In short, if the vitals were con-
cerning at the start of the admission, 
the EP needs to justify why it is OK, 
and, therefore, within the standard of 
care, to send a patient home,” Johns 
advises.

• The patient wasn’t informed as 
to when to return to the ED.

“Careful and clear discharge 

instructions are really important,” 
Santucci cautions. Several years ago, 
a special needs child presented to the 
Yale-New Haven ED with vomit-
ing, but was unable to communicate 
whether he was experiencing abdomi-
nal pain. “Serial belly exams were 
documented in the ED,” Santucci 
recalls, noting these indicated that the 
abdomen was “soft and non-tender.” 
The child returned five days later with 
a perforated appendix. The ED chart 
stated that the family was instructed 
to return to the ED if vomiting, 
anorexia, fever, or abdominal pain 
occurred.

“He had all of these, but was not 
brought back until five days later,” 
Santucci says.  n

SOURCES
• Julye Johns, JD, Huff, Powell & Bai-

ley, Atlanta . Phone: (404) 892-4022 . 

Fax: (404) 892-4033 . Email: jjohns@

huffpowellbailey .com . 

• Karen Santucci, MD, Section Chief/

Medical Director, Children’s ED, Yale-

New Haven (CT) Children’s Hospital . 

Phone: (203) 737-7435 . Fax: (203) 737-

7447 . Email: karen .santucci@yale .

edu . 

• Jill M. Steinberg, JD, Shareholder, 

Baker, Donelson, Bearman, Caldwell 

& Berkowitz, Memphis, TN . Phone: 

(901) 577-2234 . Fax: (901) 577-0776 . 

Email: jsteinberg@bakerdonelson .

com .

A 40-year-old female who was a  
 frequent ED visitor presented 

with a chief complaint of vague pain. 
After a focused workup, the EP came 
to discuss the findings and discharge 
plan with the patient. The patient 
reported the pain had worsened — 

something the EP viewed with skepti-
cism. Nevertheless, the EP ordered an 
abdominal X-ray. When it came back 
normal, the EP reassured the patient 
and sent her home.

“The patient was later found down 
at home, and was determined to have 

died from sepsis secondary to abdomi-
nal/pelvic pathology, which would 
have required surgical intervention,” 
says Michael Blaivas, MD, FACEP, 
professor of medicine at the University 
of South Carolina Medical School and 
an ED physician at St. Francis Hospi-



136   |   ED LEGAL LETTER / December 2016 ED LEGAL LETTER / December 2016   |   137

tal in Columbus, GA.
The EP presented her case to peer 

review to state the reasons why abdom-
inal films were ordered and considered 
to be adequate.

“But she could not justify rely-
ing on them for a differential, which, 
at that time, included appendicitis, 
abscess, pelvic inflammatory disease, 
diverticulitis, and other significant 
pathology,” Blaivas says, adding the 
plaintiff prevailed in subsequent mal-
practice litigation against the EP.

Although X-rays cannot rule out 
many life-threatening conditions, Blai-
vas is aware of multiple cases in which 
EPs have ordered them for abdominal 
pain and missed pathology.

“I saw a case once of an abdominal 
X-ray ordered to rule out intestinal 
perforation,” Blaivas recalls. “When 
negative, the patient was sent home 
with strong pain medications.” The 
patient decided to go to another ED 
several hours later, where he under-
went an abdominal CT after several 
more hours. “The CT showed a small 
amount of free air — not caught by 
the abdominal X-rays — and bowel 
perforation,” Blaivas says. The patient 
became septic, but eventually recov-
ered after a prolonged stay. 

 “Unfortunately, abdominal X-rays 
are very limited in diagnostic capabil-
ity and in their disease rule-out scope, 
in comparison to CT,” he says.

Blaivas has reviewed several other 
malpractice cases in which EPs could 
not justify ordering X-rays for unde-
fined abdominal pain, and could not 
answer what the test might have ruled 
out or identified.

“By the time they get to deposition, 
they have studied the topic and know,” 
Blaivas notes. “But they are hampered 
in their defense by lack of prospective 
documentation and available literature 
to support their position.”

Susan Martin, Esq., executive vice 
president of litigation management 

and loss control in the Plano, TX, 
offce of AMS Management Group, 
names failure to order a CT scan as a 
top allegation in cases involving a fail-
ure to recognize or diagnose an acute 
abdominal surgical condition.

“Many cases are now geared toward 
whether a CT should have been done 
with or without contrast,” she adds. 
“This is a clinical decision dependent 
on many factors.”

Martin offers this example: A 
missed appendicitis case in which a 
young woman presents with acute 
abdominal pain. She does not have 
the “classic” symptoms of an appendi-
citis, but the EP orders a CT without 
contrast. The appendix is obscured and 
cannot be visualized, so the patient re-
ceives discharge instructions to return 
if pain worsens.

The next day, the patient returns 
with a ruptured appendix and is taken 
to the operating room. The patient 
sues the radiologist and EP for mal-
practice, with the plaintiff attorney 
alleging that the EP failed to diagnose 
appendicitis, and failed to consult a 
surgeon while the patient was in the 
ED.

“EPs should develop valued and 
trusted relationships with radiology 
staff in order to better communicate 
the critical findings and make further 
recommendations,” Martin recom-
mends.

To protect themselves legally from 
allegations of a missed acute abdomi-
nal surgical condition, Blaivas suggests 
the following for EPs.

• Know the limitations of any 
tests ordered, and address this in the 
chart.

“Like so many things in emergency 
medicine legal cases, it comes down 
to documentation,” Blaivas says. The 
reason the EP ordered abdominal films 
instead of a CT scan could turn out to 
be a pivotal factor in defense of a mal-
practice lawsuit. “Perhaps there was a 

history of ileus or small bowel obstruc-
tion recurrently, and that was the only 
thing on the EP’s differential — and 
justifiably so, based on the physical 
examination,” Blaivas adds.

• Explain the reason why the EP 
does not think a particular test is 
indicated.

“This is where one must have some 
knowledge of indications, statistics 
about outcomes, and also any national 
recommendations,” Blaivas says.

EPs might document: “Based on 
the following guidelines ...” or “Given 
the sensitivity and specificity of the 
test, I felt ...”

Blaivas says this helpful documen-
tation usually is missing from ED 
charts. “The really egregious cases had 
no medical decision making at all,” he 
says. Tests simply were ordered, with 
a brief note stating “severe abdominal 
pain.”

“A solid case has to be laid out as 
to why a test is not indicated,” Blaivas 
stresses. “Simply saying so only takes 
you part way.” 

• Discuss why a particular di-
agnostic test was ordered with the 
patient and family.

“Document that you answered 
questions after explaining everything,” 
Blaivas advises. “Also, state what the 
patient or family decided on, and what 
their questions were.”  n
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For EPs, Is a National Practitioner Data Bank  
Report a Career Ender, or Par for the Course?
Take action to mitigate repercussions

Is an EP considering a quick settle-
ment of a malpractice claim to 

put a stop to years of unpleasant 
litigation? This means a report to 
the National Practitioner Data Bank 
(NPDB), which can negatively affect 
an EP’s future career and reputation 
for years to come, warns Karin M. 
Zaner, JD, of Dallas-based Kane 
Russell Coleman & Logan. In their 
eagerness for closure, EPs often fail to 
consider the serious implications of 
reporting requirements.

“They don’t teach this stuff in 
medical school,” Zaner says. “The EP 
thinks, ‘Why not settle? It’s not on 
my dime.’ But one of the ramifica-
tions is: Will it result in a [NPDB] 
report?”

The NPDB is accessible only to 
hospitals, other healthcare entities, 
state licensing boards, physicians, and 
attorneys representing physicians, 
not medical malpractice insurers or 
the general public. However, this 
doesn’t mean others won’t learn of 
the lawsuit. Robert I. Rubin, JD, 
an attorney at Becker & Poliakoff in 
West Palm Beach, FL, notes, “Some 
plaintiff attorneys request this infor-
mation from the defendant physicians 
as discovery in a suit or presuit letter.”

In a medical malpractice case, the 
plaintiff’s counsel can discover the 
details of a prior case in a deposition.

“This information is generally not 
admissible at trial, with a few excep-
tions, because the prejudice outweighs 
the probative value,” Rubin explains.

Many state medical boards also 
require a physician to affirmatively 
report a settlement or judgment to 
them as an ongoing update of their 
“physician profile.” Frances E. Cul-

len, JD, an Atlanta-based malprac-
tice attorney, warns, “There can be 
negative consequences if a settlement 
or judgment is required by law to be 
reported and is not.”

If a physician’s state licensing 
board requires reporting, the informa-
tion then will be readily available to 
the public.

“The language of some settlements 
are confidential, but many are acces-
sible to the public at the courthouse, 
or through online reporting services,” 
Cullen says.

Some state medical boards use a 
certain dollar amount as a threshold 
to determine if they will conduct an 
investigation of the medical malprac-
tice case to assess if they will disci-
pline a physician for practice below 
the standard of care, Cullen adds.

Regardless, the physician’s state 
licensing board will learn of the suit 
because the NPDB will notify them.

“For this reason, a physician 
should discuss potential reporting 
language with their attorney,” Cullen 
advises.

Mitigate Negative  

Repercussions

Rubin has seen insurance compa-
nies de-credential healthcare provid-
ers, citing too much malpractice 
activity. He once represented an 
obstetrician in a case in which the 
patient’s insurance company was sued 
for negligently retaining the physician 
on its provider list.

“The physician had many malprac-
tice cases,” Rubin says.

Defense attorneys should be 

well-versed in what a settled claim 
means for the EP in terms of report-
ing requirements, Zaner stresses. This 
is one reason she suggests EPs con-
sider retaining their own counsel as 
opposed to being represented by the 
hospital attorney, who won’t neces-
sarily take reporting requirements 
into consideration when determining 
whether a claim against an EP should 
be settled or defended.

“Problems happen when one 
defense counsel represents not only 
the physician but also the hospital. 
The EP may feel like the entity is the 
one who’s really got counsel, and the 
EP’s interests come second,” Zaner 
explains.

In some cases, insurance carriers 
may agree to provide the EP with 
separate counsel. Even if the EP pays 
out of pocket, the investment could 
prove worthwhile.

“The attorney might be able to 
structure the resolution so that it 
doesn’t trigger reporting require-
ments,” Zaner adds.

Good Explanation  

Goes Long Way

Hospitals are required to consult 
the NPDB when granting privileges. 
This prevents EPs from hiding mal-
practice history or license suspensions 
by moving to another state.

“Even though it’s not publicly 
available, the people and entities that 
matter to an EP’s career are required 
to check it to make sure they consider 
any past history,” Zaner says.

For the rest of the EP’s career, he 
or she will need to explain the NPDB 
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report whenever applying for privi-
leges or credentials. Poorly informed 
EPs might not even realize they have 
one. Others have resorted to simply 
checking the “no” box, and hoping no 
one finds out.

“It doesn’t really matter what the 
EP’s explanation is at that point, be-
cause they look like someone who is 
not telling the truth,” Zaner cautions.

A clear, concise explanation for 
what happened is the best strategy. 
There should be no inconsistencies in 
what’s told to payers, hospitals, state 
boards, or other entities.

“If different forms say different 
things, then you look like a liar,” 
Zaner says.

An EP can send a statement to 
the NPDB or the state department 
of insurance to be included as part of 
the record.

“For example, if the claim is 
reported by an insurance company, 
I can assist the insurance adjuster in 
writing up the claim as favorably as 
possible,” Rubin says. It can be point-
ed out that a claim against an EP was 
settled primarily based on vicarious 
liability, not actual negligence.

Even if a malpractice suit is not re-
portable — if the EP prevailed or was 
dismissed from the suit, for instance 
— a credentialing board might ask 
the EP if he or she was ever named in 
a suit.

“The EP has got to have a concise 

answer that puts it to bed as much as 
possible,” Zaner advises.

Ill-prepared EPs often give expla-
nations that are long winded, overly 
detailed, and blame others.

“You don’t want something that 
causes someone to dig deeper, or 
shrug their shoulders and say, ‘I don’t 
care who is right or wrong — we are 
just passing on this person,’” Zaner 
adds.

How Many Is Too Many?

In Cullen’s experience, potential 
employers and state licensing boards 
usually are wary of EPs with several 
medical malpractice settlements and 
judgments against them.

“Any settlement or judgment will 
have to be explained, repeatedly, each 
time a physician seeks new employ-
ment or applies for a new state medi-
cal license,” she says.

Cullen advises clients to draft a 
comprehensive explanation for this 
purpose, and to use the same one 
each time they submit an application.

“A single medical malpractice 
settlement or judgment will most 
often have a limited effect, except if 
the case was one where the physi-
cian significantly departed from the 
standard of care, or was impaired by 
use of drugs or alcohol at the time of 
the event,” Cullen says.

Zaner believes that, generally 

speaking, EPs with one or two mal-
practice claims that aren’t egregious 
or high-dollar verdicts shouldn’t have 
too much to worry about.

“The more you have, the more 
you look like there’s something wrong 
with you,” Zaner explains. “They 
might look twice if you’ve got three or 
four or a bunch recently.”

There’s a general understanding 
that any EP practicing for a certain 
length of time is likely to have some 
malpractice history. Far more impor-
tant is the EP’s ability to explain it 
matter-of-factly.

“You hope that the entity deciding 
whether to give you privileges is going 
to look at the explanation and move 
on,” Zaner says.

(Editor’s Note: For more informa-
tion on reporting requirements, please 
visit: http://bit.ly/2evKQBg.)  n
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ED Patient Didn’t Meet tPA Criteria? Leave No 
Room for Doubt in Chart

A woman in her 40s was rushed to  
 the ED after suddenly develop-

ing vertigo, nausea, and vomiting. 
“Nursing performed an EKG and 
wheeled the patient to a bed, because 
she could not walk unassisted, to 
await the ED doc,” says Gary Mims, 

JD, a partner at Sickels, Frei and 
Mims in Fairfax, VA, who represent-
ed the plaintiff.

The EP ordered a CT due to “left 
facial weakness,” which was negative, 
but did not assess gait. The patient 
was diagnosed with a possible inner 

ear problem and discharged from the 
ED.

“The patient’s husband wheeled 
the patient to his car, and assisted her 
into their home. The next morning, 
the patient awoke ‘locked-in,’ and was 
rushed to the ED,” Mims says.
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An interventional radiologist per-
formed an emergency thrombectomy 
in the basilar artery on the patient.

“She was transferred to a hospital 
with a terrific rehabilitation center, 
still locked-in, where she stayed for 
over three months,” Mims says.

After extensive rehabilitation, the 
patient learned to walk using a walk-
er, but has dysphagia and significant 
restrictions in her executive func-
tioning. The malpractice case settled 
for an undisclosed amount. Notably, 
the first time the patient came to the 
ED, it was well within an hour of 
the onset of symptoms.

“She was discharged within 4.5 
hours of the onset of symptoms,” 
says Mims. “She had no contraindi-
cations to IV tPA [tissue plasmino-
gen activator].”

Mims says that in his opinion, 
the patient’s bad outcome could have 
been avoided if the EP had done two 
things:

• tested the patient’s gait upon ar-
rival and again before discharge;

• alerted the stroke team.
“This was a certified primary 

stroke center,” Mims notes. “By sim-
ply calling a stroke code, the ED doc 
would have been off the hook.”

Jennifer L’Hommedieu Stankus, 
MD, JD, FACEP, an attending EP at 
Madigan Army Medical Center and 
founder of Gig Harbor, WA-based 
Comprehensive Medical-Legal Con-
sultants, says all EDs should create 
“code stroke” packets that include 
inclusion and exclusion criteria for 
tPA. Particularly important is this 
documentation: The “last time seen 
normal” time, and whether symp-
toms are improving rapidly.

“This patient needed an MRI 
following the CT scan for a com-
plete work-up.  From a legal stand-
point, this case is indefensible,” says 
Stankus. 

The problem in the above case is 

that the EP was not, apparently, even 
considering stroke.

“This is a very common error,” 
Stankus says. “Vertigo and gait ataxia 
should make you think stroke as 
well.”

 “Get the stroke team or consul-
tant involved early and on board 
with the decision of whether to 
administer this medication,” Stankus 
urges.

Devastating  

Neurologic Outcomes

EPs are much more likely to be 
sued for not administering tPA to 
stroke patients than for administer-
ing the drug.1

“Most of the litigation in this area 
stems not from hemorrhagic conver-
sion of an acute ischemic stroke after 
administering tPA, but rather from 
the loss of chance of an improved 
outcome,” Stankus notes, adding 
that catastrophic payouts “are associ-
ated most strongly with devastating 
neurologic outcomes. So get this one 
right.” This means EPs must:

• take the time to complete the 
chart properly;

• meet time deadlines for con-
sulting the stroke team or neurolo-
gist;

• document the conversation 
with the family carefully.

“This is a high area of risk, which 
can be mitigated to a great extent by 
these important actions,” Stankus 
says.

Mims says the ED chart should 
be so clear that anyone reading it 
would realize the EP was doing his 
or her best to determine the patient’s 
eligibility for tPA.

“Experts for plaintiffs formulate 
their opinions based on the chart,” 
he emphasizes.

When Last Known Well?

“Failure to give tPA” malpractice 
cases often hinge on the “last known 
well” time.

“The window for IV tPA is gener-
ally considered to be 4.5 hours from 
the time last known well,” Mims 
says. “If that time cannot be deter-
mined, tPA is not an option.”

A patient with sudden onset of 
headache who presents with an un-
steady gait should be asked when the 
first symptom began.

“If the patient reports a sudden, 
severe headache at the grocery store, 
she should be asked at what time, 
then followed by, ‘Were you OK 
before the headache?’” Mims says. 
If the answer is, “I was dizzy for a 
couple of hours,” or “I vomited,” it’s 
possible the clock began before the 
debilitating headache.

“If the patient presents with con-
fusion, the history must be defend-
ed. In that case, the physician must 
chart why the confused patient was 
reliable,” Mims says, noting it could 
be that paramedics interviewed fam-
ily members, who supported the pa-
tient’s time line. “Better yet, if family 
or friends are available, they should 
be interviewed, and that should be 
recorded in the chart.”

In some cases, tPA isn’t given 
because the EP determined the con-
dition was the result of a transient 
ischemic attack. The ED chart must 
support this.

“Saying ‘Patient well,’ ‘Feels bet-
ter,’ or ‘Wants to go home’ doesn’t 
cut it,” Mims warns.

A documented repeat neurologi-
cal exam is what’s needed.

“The chart should clearly 
document that the symptoms that 
brought the patient to the ED 
resolved, and that there were no new 
or other neurologic deficits at the 
time of discharge,” Mims says.  n
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Electronic Medical Record Could Receive More 
Face Time Than ED Patient, Fueling Lawsuits
Poor communication triggers dissatisfaction

The perception that the computer 
screen receives more “face time” 

with the EP than the patient is a com-
mon source of dissatisfaction. Tied 
with a bad outcome, it can trigger 
malpractice litigation.

“It is important to be conscious of 
the fact that time in the room on the 
computer does not necessarily count 
as ‘face time’ with the patient or the 
patient’s family,” warns Jason Newton, 
senior vice president and associate 
general counsel at Medical Mutual In-
surance Company of North Carolina.

A feeling that the EP did not take 
interest in the patient might not cause 
a bad medical outcome, “but will 
make it more likely patients seek coun-
sel to evaluate clinical care after a less 
than desired result occurs,” Newton 
explains.

EPs spend more time entering 
information into electronic medical 
records (EMRs) than they do with 
patients, according to one study.1 
Researchers found EPs spent 43% of 
their time entering data, 28% of their 
time interacting with patients, and that 
they clicked about 4,000 times during 
a busy 10-hour shift.

“Sitting at a screen with your back 
to the patient, clacking away on the 
keyboard, will not — in the patient’s 
mind — be deemed ‘quality time,’” 
Newton says.

Good communication can mitigate 

this negative effect of EMR charting. 
Newton says to be upfront about it.

“Explain to the patient why your 
time on the computer is important, 
and what it is you are doing,” he says. 
For example, the EP might be look-
ing at relevant medical history before 
making a decision about whether to 
prescribe a medication.

EMR charting can result in poor 
communication, causing some un-
happy patients to call an attorney.

“I believe it can be considered a fact 
that provider behavior drives lawsuits,” 
Newton says.

Patients who become plaintiffs 
often feel slighted by EPs.

“This makes them much more like-
ly to pursue a claim or suit,” Newton 
says, noting some patients report over-
hearing comments such as “she just 
needs to go home,” or at least believe 
that is the way the EP viewed their 
situation. “Patients are less likely to sue 
those providers who seem competent 
and, more importantly, interested and 
empathetic.”

In Newton’s experience, these prac-
tices can reduce risks:

• Avoid using “medical-ese.”
“This is particularly important 

in uncomfortable conversations,” 
Newton says. If the patient likely is 
dying, it’s a mistake to resort to medi-
cal terminology. Instead, the EP could 
simply state: “I believe your father is 

in the process of dying.”
“Do not give false hope or mince 

words, and use language that a 
seventh-grader could understand,” 
Newton advises.

• Explain the limitations of the 
EP’s role in the patient’s care.

For instance, the EP can explain 
that he or she doesn’t have access to 
the patient’s medical records from 
treatment rendered at other locations. 
Although the EP might be part of the 
decision making about whether to 
admit the patient, the EP no longer 
is involved after the patient leaves the 
ED. 

“The patient and the physician 
would be well served by a factual but 
brief discussion laying out the frame-
work of the ED provider’s role, which 
the provider might incorrectly assume 
the patient already appreciates,” New-
ton says.

• Sit at some point during the ED 
visit.

“The most simple way to make pa-
tients feel as though more time is spent 
during a visit is for the provider to sit 
down in the examination room, rather 
than stand the whole time,” Newton 
says. If providers do so, patients believe 
they spent 40% more time in the 
room and were more satisfied, accord-
ing to research.2

• Invite questions at the end of 
the visit.
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The EP can say, for example, “I 
know this is a lot of information and 
that you must have questions. What 
are your questions?”

“This technique tends to promote 
further discussion and makes the visit 
feel more collaborative,” Newton says.

Additionally, the EP should 
document that the EP requested the 
patient ask any questions, and that all 
questions asked were answered to the 
patient’s — or spouse’s, parent’s, or 
child’s — satisfaction. If the patient 
had no questions, that should be 
documented.

“If you spend 10 minutes answer-
ing questions, document that you 
spent 10 minutes answering questions 
and the topics that were covered,” 
Newton says.

• Review discharge instructions, 
especially when the patient should 
return to the ED or call 911.

“Clarity of discharge instructions 
is often an issue that promotes — or 
in some cases, causes — litigation,” 
Newton explains.

The EP defendant in one malprac-
tice case documented instructions for 
the patient to see a certain physician 
“tomorrow.” This could mean right 
when the office opens at 8:00 a.m. or 
sometime before close of business at 
5:00 p.m.

“If something drastic happens 
because the patient did not appreciate 
the importance of immediate follow 
up, the finger can be pointed at the EP 
for not making potential urgency clear 
to the patient,” Newton warns.  n
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Cavalier Attitude Toward ‘Frivolous’ ED Lawsuit 
Can Backfire

EPs who find themselves named as 
defendants may view the situa-

tion as a frivolous lawsuit, but they 
need a reality check.

“All cases are serious events. They 
rarely just go away on their own,” 
warns Scott Martin, JD, senior coun-
sel with Husch Blackwell in Kansas 
City, MO.

In some states, plaintiff’s attorneys 
are required to file an affidavit stating 
that an identified healthcare provider 
believes that the care provided did not 
meet the appropriate standard of care, 
and that this violation caused damage 
to the plaintiff.

“To some extent, this weeds out 
many frivolous cases,” Martin says.

One reason is that it requires the 
plaintiff’s attorneys to retain and 
identify experts earlier in the litiga-
tion process.

“Without this affidavit deadline, 
all parties may have spent substantial 
time and resources in a case where no 

expert was available to support plain-
tiff’s claims,” Martin explains.

As corporate director of enterprise 
risk management and internal counsel 
for Lafayette, LA-based Schumacher 
Clinical Partners, Brandon K. Stelly 
often hears EP defendants describing 
a claim as “frivolous.”

“Sometimes they’re right, but 
sometimes the claim has some teeth,” 
Stelly says. “I engage the EP in a 
discussion and explain the reality of 
the situation.”

In Stelly’s experience, just one of 
every 100 claims truly is frivolous, 
and about the same percentage is 
completely indefensible.

“The other 98% fall into the 
spectrum of more defensible or less 
defensible,” he says.

Virtually all ED malpractice 
claims have strengths and weaknesses.

“What I tell EPs all the time is 
that which one of those strengths or 
weaknesses the jury chooses to hang 

its hat on is anybody’s guess,” Stelly 
says.

However, an EP’s ill-advised ac-
tions can strengthen weak malpractice 
cases. EPs can avoid worsening their 
legal troubles by heeding these recom-
mendations:

• Do not discuss the details of 
the case with your partners or oth-
ers outside your legal and insurance 
teams.

“The primary exceptions to this 
rule would be peer review and patient 
safety work product,” Martin says. In 
most situations, peer review and pa-
tient safety work product would have 
been completed significantly prior to 
the filing of a lawsuit, he notes.

If the EP vents to a colleague by 
saying something like “Can you be-
lieve this?”, it could cause unexpected 
problems for both of them. When the 
defendant EP is deposed, one of the 
first questions will be, “Did you speak 
to anybody about this?”
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“If the EP says, ‘Dr. Smith,’ they 
may go out and depose Dr. Smith, 
who is not going to be too happy 
about that,” Stelly warns.

• Never amend, supplement, 
edit, or delete any items in the 
patient’s chart after a case has been 
filed.

“I have never seen this in my own 
practice, but I am aware of a few 
occasions when this has happened,” 
Martin says. “In all of those situa-
tions, the case became indefensible.”

That’s only one consequence of al-
tering a medical record. “In addition, 
you have now crossed over into the 
world of fraud, which many insurance 
policies exclude,” Stelly cautions.

If the EP chooses to affix an ad-
dendum to the chart, it should be 
dated properly and clearly marked as 
such. Stelly typically advises against 
doing this, even with the best inten-
tions.

“Even if the EP is absolutely truth-
ful, you can fully expect the attorney 
to paint it in a negative light,” he says. 

Typically, the chart is corrected 
after the EP has received a notice of 
complaint. This in itself appears suspi-
cious.

“EPs tend to overembellish or 
minimize some things. Sometimes 
they write in an overly defensive man-
ner,” Stelly says. “Inevitably, it leads to 
some provable inconsistency between 
the addendum and the actual treat-
ment, which will allow the plaintiff 
attorney to make it look like the EP 
was trying to cover up something.”

• Never contact the plaintiff’s at-
torney after a claim has been filed.

Martin has seen multiple cases 
in which a non-defendant physician 
agrees to meet with a plaintiff’s attor-
ney to discuss a claim.

“The non-defendant believes, often 
mistakenly, that if he or she provides 
some general assistance to the plain-
tiff’s attorney, that this will keep the 

spotlight only on the defendant physi-
cian,” Martin says.

If the non-defendant criticizes the 
defendant EP’s treatment, this will 
oftentimes result in the defendant EP 
responding in kind — by pointing the 
finger at the non-defendant.

“The plaintiff’s attorney then 
simply adds the additional physician 
as a defendant and lets the jury decide 
which physician[s] to blame,” Martin 
notes.

If a colleague is critical of the EP’s 
care, he or she could end up testifying 
against the EP.

“There is also the possibility that 
this colleague may also be a supervi-
sor or in an administrative position to 
make admissions on behalf of the ED 
physician’s employer,” Martin adds.

• Notify your carrier and employ-
er right away.

“This will make sure that you have 
the correct insurance coverage for this 
incident,” Martin says.

Even if a claim is frivolous, the 
single worst thing an EP can do is fail 
to report it.

“These people have gone through 
the trouble of meeting with an at-
torney who then drafts a petition and 
spends the money to file it with the 
court,” Stelly says.

If the EP simply ignores a served 
lawsuit after the procedural deadlines 
have passed, his or her legal problems 
will be compounded quickly. The 
plaintiff attorney will request, and is 
likely to obtain, a default judgment.

“The claim that was once defen-
sible is now indefensible. You already 
lost it before you even got to state 
your case.”

In rare cases, Stelly first learns 
about a malpractice suit not from the 
EP defendant, but from the opposing 
attorney.

“Sometimes, the first time I’ve 
heard about a claim is when an attor-
ney I’ve dealt with in the past is pro-

fessional enough to call me and say, 
‘Your doctor was served, and no one 
answered. You might be in default,’” 
Stelly recalls.

Some insurance policies and em-
ployment contracts require immediate 
notification of a claim.

“Failure to do so could put them in 
jeopardy of losing their insurance cov-
erage,” Stelly says. “It could also put 
them in breach of contract, putting 
their personal assets at risk.” 

• Don’t contact the patient’s 
other providers.

Stelly knows of EPs who, imme-
diately upon learning of a complaint 
against them, begin searching for the 
patient’s subsequent medical records 
or contacting other providers who 
treated the patient. This puts them at 
risk for violating HIPAA.

“They are talking with other pro-
viders about the patient and it’s not 
for treatment purposes, billing pur-
poses, or any other exception under 
the HIPAA privacy rule,” Stelly says.

EPs eager to assist in their de-
fense sometimes offer, “I can get the 
patient’s records” or “I can talk to Dr. 
Smith and find out what this person 
really said.”

“Our natural gut inclination is 
to find out what happened,” Stelly 
notes. “But you may be dealing with a 
more compounded problem down the 
road.”  n
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CME/CE INSTRUCTIONS

CME/CE QUESTIONS

TM

1. Which is true regarding an EP’s 

defense against allegations 

a patient was discharged 

improperly?

a . Documentation explaining why 

a particular diagnosis was ruled 

out is not advisable since it can 

allow the plaintiff to show it was on 

the EP’s differential .

b . If a patient is discharged with 

abnormal vitals, it’s a violation of 

the standard of care, even if the 

EP explains his or her reasoning in 

the chart .

c . Even if vital signs are trending 

in the right direction, patients 

should be held in the ED until 

vital signs, including self-reported 

pain scores, are normal in order to 

meet the standard of care .

d . If vital signs were concerning at 

the start of the admission, the EP 

should justify in the ED chart why it 

is acceptable for the patient to be 

discharged despite abnormal vitals 

at the time of discharge .

2. Which is true regarding liability 

exposure involving diagnostic 

tests for abdominal pain 

patients?

a . X-rays for abdominal films are 

appropriate as the sole imaging 

choice, even if appendicitis or 

intestinal perforation are on the 

EP’s differential .

b . Courts have determined that X-

rays alone are the standard of care 

for patients’ undefined abdominal 

pain .

c . EPs should avoid specifying why 

abdominal films were ordered 

instead of a CT scan or other di-

agnostic test because it makes the 

EP appear overly defensive .

d . It is helpful if EPs reference 

national guidelines or recommen-

dations to support why a particular 

test was ordered .

3. Which is true regarding acces-

sibility of National Practitioner 

Data Bank (NPDB) reports?

a . The NPDB is accessible only to 

hospitals, other healthcare entities, 

state licensing boards, the physi-

cian, and attorneys representing 

the physician .

b . The NPDB is accessible to 

medical malpractice insurers and 

the general public . 

c . NPDB reports are not discover-

able in malpractice litigation .

d . Details of prior malpractice 

history discovered during an EP’s 

deposition almost always are 

admissible at trial because the 

prejudice does not outweigh the 

probative value .
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