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Editor’s Note: This is a 
special issue on violence 
in the ED. You’ll learn 
about “excessive force” 
lawsuits, liability risks 
faced by EDs if staff are 
harmed by a violent 
patient, legal exposure for 
armed ED security, how 
to determine if a hospital 
is liable for ED violence, 
how to handle a patient 
carrying a gun, and how 
inadequate training 
on behavioral health 
emergencies can trigger 
lawsuits.

Expect Excessive Force  
Allegations if Security  
Harms ED Patient
ED restraint policies will undergo ‘a great deal of scrutiny’

A patient at a Virginia ED seeking 
help with a psychological  
 disorder was paralyzed after sus-

taining four gunshot wounds during an 
altercation with a security guard in the 
hospital’s psychiatric emergency center.1

A Texas hospital was threatened with 
loss of its CMS funding after off-duty 
police officers working as hospital secu-
rity officers shot a mental health patient.2 
Shelly Garzon, JD, an attorney in the 
Tacoma, WA, office of Fain Anderson 
VanDerhoef Rosendahl O’Halloran 
Spillane, explains, “Staff could not get 
the patient to stay in his room.”

These two cases illustrate the increas-
ing legal risks faced by hospitals involv-
ing patients who suffer injury or death 
when taken down or restrained by ED 
security. “The stress of being in a bright, 
busy, noisy ED can worsen a patient’s 
psychiatric crisis, requiring lengthy use of 
restraints, resulting in behavior that leads 
to injuries,” Garzon says.

Not surprisingly, this sometimes leads 
to litigation, although not as often as 
some expect. John Burton, MD, chair of 
the department of emergency medicine 
at Carilion Clinic in Roanoke, VA, says, 
“My general impression of this area of 
risk is that I have always been surprised 
that we do not have more cases than I 
have historically seen.”

Burton has seen only a handful of 
“excessive force” cases against EDs in 
25 years of practice. “That is probably 
because of the type of patients typically 
involved, as well as the fact that security, 
police, EMS, and emergency staff tend 
to have the same story in response to the 
complaint,” he says.

“Excessive force” cases typically in-
volve psychiatric patients and intoxicated 
patients presenting to EDs with violent 
or bizarre behavior. “Such presenta-
tions immediately attract the attention 
of police, EMS, hospital security, and 
ED staff as a risk to the environment,” 
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Burton explains. To remove the threat 
of violence, staff members restrain the 
patient.

“Suits are then later filed alleg-
ing inappropriate, disproportionate 
responses, or unwelcome and un-
necessary treatment against the will 
of the patient,” Burton says. “In rare 
instances, a claim for damages is 
included.” The plaintiff may claim 
damages due to a minor or moderate 
physical injury, such as a hand neura-
praxia or fracture from handcuffs or 
restraints, or a more significant injury, 
such as death from hypoxemia and ul-
timately asphyxia. “This latter group 
is really rare, although it becomes the 
stuff of urban legends, driving future 
policies,” Burton notes. These factors 
become key areas of focus in “exces-
sive force” cases:

• Hospital and ED policies, and 
whether staff complied with them.

“These patients are so common, 
and such high-risk, that it should 
be routine for any ED to periodi-
cally review policies,” Burton says. 
Plaintiff attorneys will scrutinize ED 
and hospital policies on response to 
violent patients and monitoring of 
patients in restraint. “Recovery of 
patients from restraints and cessation 
of restraint policy are typical areas 
that undergo a great deal of scrutiny,” 
Burton explains. This evidence helps 
the defense:

• Compliance with requirements 
for repeat assessments of the patient 
during the restraint period;

• ED staff tried to remove re-
straints as quickly and as reasonably 
possible.

However, such documentation 
often is lacking in the ED chart. This 
allows plaintiff attorneys to convinc-
ingly allege that the ED was non-
compliant with its own policies on 
restraint monitoring. “The charting is 
often deficient in repeat assessments,” 
Burton explains. “And the policy is 

often out of date or out of sync with 
actual ED practice.”

• Training — or lack thereof.
Bonnie Michelman, CPP, CHPA, 

executive director of the police, secu-
rity, and outside services department 
at Massachusetts General Hospital, 
sees good de-escalation training as 
the most important tool to avoid 
violence and legal issues. Well-trained 
ED staff can identify behavior that is 
escalating, she says, allowing them to 
intervene “to avoid injury or worse,” 
Michelman says.

Rodney K. Adams, JD, an attor-
ney at Richmond, VA-based LeClair-
Ryan, has seen several cases involving 
patients injured by ED security. All 
these cases involved patients present-
ing with behavioral health problems. 
“These are often mentally handi-
capped patients or psychiatric patients 
who suffer a sudden collapse and are 
not able to be resuscitated,” he says.

One case against a hospital in-
volved an ED patient who stopped 
breathing while security sat on him 
to apply restraints. He could not be 
resuscitated. “The case was framed as 
a denial of civil rights action for using 
excessive force,” Adams recalls. “The 
case didn’t get very far before it was 
settled.”

The case highlighted the potential 
added exposure of state-affiliated 
hospitals when it comes to denial 
of civil rights claims. “Attorneys are 
often able to find an expert who will 
contend that the situation could have 
been de-escalated without physically 
subduing the mentally handicapped 
patient,” Adams explains.

Reasonable Force?

An ED patient was put on an 
involuntary hold following a suicide 
attempt, but family members snuck 
into the ED through a locked door, 
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attempting to leave with the patient. 
When security asked them to leave, 
they became verbally combative, and a 
physical altercation ensued.

“Effectively, those people were 
trespassing. In that circumstance, se-
curity has the authority to remove the 
trespasser from the property — espe-
cially when they are interfering with 
patient care,” says Michael T. Belisle, 
JD, an attorney at Lewis Brisbois in 
Portland, OR.

One of the family members 
sued the hospital, but the claim was 
dismissed on a statute of limitations 
issue. “Ultimately, we would have 
had a comparative fault analysis. The 
plaintiff had some fault in creating 
that whole situation,” Belisle says.

Whenever a patient’s interaction 
with security becomes physical, there’s 
a risk the patient or family will allege 
that security used excessive force. 
“Anytime you have to put hands on 
somebody, a melee can ensue,” Belisle 
says. “The question then becomes: 
Was the use of force reasonable?”

Of course, there also are legal risks 
for failing to hold the patient. “If 
the patient made overt threats, was 

discharged, and then did something 
bad after they left, there could be a 
foreseeable risk of harm for someone 
else,” Belisle says.

Another malpractice case involved 
an intoxicated man who suddenly de-
cided to leave the ED despite an open 
head wound. “He started fighting 
with the EMTs who brought him in. 
Ultimately, the security officer had to 
restrain him,” Belisle says. He recom-
mends EDs educate staff and security 
officers on these things:

• what constitutes reasonable force;
• the circumstances under which 

they’re allowed to hold people 
involuntarily.

Real-time documentation can be 
a life-saver for the defense in “exces-
sive force” cases, which usually involve 
multiple witnesses. “If you have six se-
curity officers and they all have a story 
that supports your case, that’s obvi-
ously a good thing,” Belisle says.  n
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Can Plaintiff Attorney Convince Jury that ED  
Security Was Poorly Trained?
Training gaps might become obvious at deposition

During a deposition for a lawsuit 
involving a psychiatric patient 

who eloped from an ED, a security 
officer testified that he had been 
stationed outside the patient’s room 
and instructed to observe the patient. 
When the plaintiff attorney asked, 
“What were you watching for,” the 
security guard responded, “Well, I’m 
not really sure. They just told me to 
watch him.”

Such responses make it appear ED 

security were trained poorly and ill-
prepared, strengthening the plaintiff’s 
“excessive force” case, warns John 
M. White, CPP, CHPA, president of 
Protection Management, a Canton, 
OH-based security consultant firm.

When White is retained as an ex-
pert witness for the plaintiff, he looks 
for evidence that security officers 
lacked appropriate training and/or 
failed to follow industry best practices 
or guidelines.

“Sometimes, management thinks 
everything is great, but when you 
start reading the depositions of secu-
rity officers, you find out they are not 
quite following departmental or hos-
pital policies,” White explains. That 
helps plaintiff attorneys build a case 
against the hospital for negligence or 
improper retention.

With aggressive behavior in EDs 
on the rise, White sees more lawsuits 
alleging “excessive force” was used on 



40   |   ED LEGAL LETTER / April 2017

patients. “There are a lot of things 
you can do to reduce the risk of litiga-
tion,” he says. These factors can limit 
the plaintiff’s ability to allege security 
used excessive force or were poorly 
trained:

• Post-training competency 
evaluations.

“It’s so easy to check the compe-
tency of a security officer after train-
ing,” White notes.

• Evidence that security officers 
followed industry best practices or 
guidelines.

A recent case involved a patient 
brought by law enforcement to an 
ED, who asked to go outside to 
smoke. The request was refused, as 
the patient was determined to be a 
danger to himself and others. Security 
tried to verbally redirect the patient. 
“But he tried to force his way out of 
the ED,” White recalls. “The patient 
rushed the security officer.” Both fell 
to the ground, resulting in minor 
injuries to the patient.

A case was brought against the 
hospital for excessive force. The claim 
was unsuccessful, since the security 
officers followed hospital policy and 
state law to the letter. “They did ev-
erything right and had the documen-
tation to prove it,” White adds.

• Documentation as close in 
time to the incident as possible.

The plaintiff attorney might realize 
that officers were trained properly and 
carried out their duties the right way. 
“Once they go through the discovery 
process, they may see there is nothing 
really to go after,” White says.

• Video footage of the incident.
After restraining a violent ED 

patient, security saved video footage 
of the case, anticipating the possibility 
of litigation. “They figured it would 
probably come into play — and it 
did, almost three years later,” says 
White, adding that the hospital’s 
policy is to hold video footage for 30 

days before it’s automatically erased. 
“That’s someone who was thinking 
ahead and wanted to make sure evi-
dence was retained.”

Without a video record of what 
happened, protracted litigation would 
have been likely — and possibly, 
a judgment against the defendant. 
“Instead, it answered a lot of ques-
tions,” White says. “It likely elimi-
nated several potential avenues for the 
plaintiff’s lawyers to pursue.”

Much ED video footage is main-
tained for only a short period. This 
can become problematic for the 
defense. Michael T. Belisle, JD, an 
attorney at Portland, OR-based Lewis 
Brisbois, explains: “If the plaintiff can 
say there should have been footage 
but somehow it’s missing, they can 
avail themselves of a whole host of 
remedies.” These range from a jury 
instruction to making a negative 
inference of some kind.

For instance, the plaintiff attorney 
might engage in this line of question-
ing: “There is a camera overhead and 
footage everywhere else in the ED. 
Why don’t you have it here?”

“If they can create an inference 
that evidence was tampered with, it’s 
never going to help your case,” Belisle 
warns.

Take Use of Force  

Seriously

Christine Lynch-Tock, BSW, 
MSW, senior risk resource advisor in 
the Champaign, IL, office of ProAssur-
ance, notes that The Joint Commission 
requires accredited healthcare facili-
ties to train staff in the use of “non-
physical intervention skills,” possibly 
preventing the need to restrain agitated 
patients.

 “Oftentimes, litigation is based 
upon not following the standard of 
care and appropriate policy or proce-

dure,” Lynch-Tock notes.
Michael Cummings, CPP, past 

president of the American Society for 
Industrial Security and senior vice 
president of security and loss preven-
tion at Aurora Health Care in Mil-
waukee, suggests these steps to reduce 
liability risks involving training of ED 
security officers:

• Ensure staff are adequately 
trained, with competency assessed, 
for any use of force permitted.

For instance, if the organization 
permits use of handcuffs, there must 
be corresponding training on the 
circumstances that permit it and where 
it lies in the use of force continuum. 
“This is necessary to demonstrate that 
the specific use of threat level was justi-
fied,” Cummings explains.

• Train staff in proper 
documentation.

Since litigation often occurs 
months or years after an incident, wit-
ness statements, recordings of calls for 
assistance, and video can strengthen 
the defense. “Is there a well-written 
report that articulates what force was 
used and why? The more significant 
the use of force, the more important 
this becomes,” Cummings says.

• Perform ongoing quality 
assurance.

Documentation that even mi-
nor errors were addressed as needed, 
whether with a simple review of a 
procedural element or complete 
retraining, is helpful. Evidence that 
negligence, if identified, is addressed 
with formal disciplinary action, “goes 
to the heart of the organization taking 
use of force very seriously,” Cummings 
says.  n
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ED Staff in Crossfire of Violence Can Lead  
to Negligence Claims
Assaults occur disproportionately in EDs

In May 2014, a man entered a Utah 
ED waiting room, pulled out two 

guns, and demanded to see a doc-
tor, saying, “Someone is going to die 
today.” 

“This patient was shot four times 
by law enforcement staff that hap-
pened to be on site for something 
unrelated,” says Thomas A. Smith, 
CHPA, CPP, president of Chapel 
Hill, NC-based Healthcare Security 
Consultants.1

According to a recent study, 
almost 75% of workplace assaults oc-
cur in a healthcare setting — and the 
violence disproportionately affects 
ED staff.2 Some key findings:

• Nearly eight in 10 EPs nation-
wide reported being the target of 
physical violence over the past year.

• One hundred percent of ED 
nurses reported verbal assault, and 
more than 80% reported physical 
assault.

Another recent study found 
that 66% of emergency medicine 
residents at New York City hospitals 
reported experiencing at least one act 
of physical violence during an ED 
shift.3

Tom Aumack, CHPA, HSS Inc. 
security program manager at Chey-
enne (WY) Regional Medical Center, 
is aware of more than 40 weapons 
discharge incidents that occurred 
in or on healthcare property in the 
United States in 2016, including 
24 deaths and 15 injuries. These 
incidents include suicide, acciden-

tal discharge of firearms, and law 
enforcement, security, or corrections 
officers discharging weapons.

“I have noted a significant num-
ber of firearms discharges occur in or 
near EDs, which is consistent with 
other research on the subject,” says 
Aumack, who authored a recent paper 
noting that 31% of 416 documented 
hospital firearms discharges from 
2006 through mid-December 2016 
occurred in or near the ED.4

Recent incidents have included 
prisoners who escaped using officers’ 
weapons, and altercations in which 
staff, security officers, or visitors have 
been injured. Smith says liability in 
these cases can be reduced if hospitals 
have “reasonable and appropriate” 
security measures in place. He says 
these factors contribute to increased 
ED violence:

• Increased wait times and 
acuity.

• Unrestricted movement of the 
public. Many hospitals allow “open 
visitation,” which means guests can 
visit any time of the day or night. 
“Some facilities are taking this to 
mean no limits on who or when per-
sons may enter their facilities,” Smith 
says.

• Fewer inpatient mental health 
beds.

Underfunded community mental 
health outpatient programs mean 
many mental health patients go with-
out care. These individuals often end 
up in the criminal justice system — 

or the ED, Smith notes.
In addition, many acute and 

chronic mentally ill patients are re-
leased from hospitals without follow-
up care. “There is increasing use of 
hospitals by police and the criminal 
justice system for the care of acutely 
disturbed, violent individuals or as 
an alternative to already overcrowded 
jails,” Smith explains.

Defeat Negligence Claim

EDs see a “dramatic increase in 
violence due to multiple complex 
factors,” says Richard F. Cahill, Esq., 
vice president and associate general 
counsel at Napa, CA-based The Doc-
tors Company. Assaults and physical 
altercations involving patients, family 
members, and other visitors expose 
ED groups and hospitals to signifi-
cant civil liability.

Compounding the risks is the fact 
that all individuals presenting to EDs 
must be evaluated in accordance with 
the Emergency Medical Treatment 
and Labor Act (EMTALA), “includ-
ing violent criminals, psychologically 
disturbed individuals, and agitated 
persons seeking emergency treatment 
for whatever reason,” Cahill says.

Do hospital and ED groups risk 
civil liability for injury to staff trying 
to comply with their professional 
obligations under EMTALA? “Even 
in the face of violence, threats, or 
criminal acts, ED staff are nonetheless 
required to conduct the same medical 
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screening examination, as well as the 
subsequent necessary stabilization,” 
Cahill says.

Patients injured in the ED dur-
ing an altercation may decide to sue 
the hospital. “An injured patient may 
also name the group or hospital on a 
theory of ostensible agency or vicari-
ous liability,” Cahill notes.5

But what if an ED employee is the 
one harmed during a violent inci-
dent involving an ED patient? The 
employee subsequently may pursue 
a civil action directly against the 
perpetrator for whatever injuries are 
sustained, based on a cause of action 
for battery. “Depending upon the ju-
risdiction, his or her claim may have 
to be pursued against the employer 
only through the state’s workers’ com-
pensation system under the theory of 
exclusive remedy,” Cahill notes.

The injured ED employee may be 
permitted to pursue a separate general 
negligence action against the owner 
of the facility or the medical group, 
whichever is not his or her employer. 
“A cause of action of this nature 
might allege, depending upon the cir-
cumstances, that the defendant entity 
improperly failed to develop protocols 
designed to promote the safety of 
patients, professional staff, and other 
third parties,” Cahill says.

Expert witnesses would be retained 
to establish what other similarly 
situated EDs have implemented in 
anticipation of similar types of events. 
For instance, the plaintiff’s expert 
might testify that:

• policies and procedures ordi-
narily would include a description 

of appropriate courses of action in 
response to specific types of violent or 
combative encounters, as well as the 
necessary chain of command to be 
consulted;

• had policies and procedures of 
this nature been drafted and followed, 
the incident probably would have 
been avoided, or the nature and ex-
tent of the employee’s injuries would 
have been minimized;

• alternatively, policies consistent 
with the community standard had, 
in fact, been approved by the medi-
cal executive committee but that they 
were not followed routinely, including 
in this specific instance;

• had ED staff complied with 
the required procedures, the injuries 
sustained by the plaintiff-employee 
would not have occurred.

Cahill says hospitals operating 
EDs, and medical groups staffing 
them, should draft, implement, and 
periodically verify the use of appropri-
ate protocols.

“In the event of litigation, this will 
help to demonstrate to the trier of 
fact that the entity did whatever was 
dictated by the community standard 
in order to defeat a claim of negli-
gence,” Cahill says.  n
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What Are Legal Considerations if ED Security 
Guards Are Armed?

Should ED security be armed 
with guns, Tasers, or pepper 

spray? “Arming security officers 

assigned to work in the ED is a highly 
debated issue among healthcare 
security leaders,” says Michael S. 

D’Angelo, CPP, CHPA, director 
of security at South Miami (FL) 
Hospital.



42   |   ED LEGAL LETTER / April 2017 ED LEGAL LETTER / April 2017   |   43

A recent study examined the type 
of personnel serving as security in 
hospitals as well as policies and prac-
tices related to training, carrying, and 
using weapons.1 Some key findings of 
data pertaining to 340 hospitals:

• Typically, security personnel were 
non-sworn officers directly employed 
by hospitals (72%).

• Available tools included hand-
cuffs (96%), batons (56%), oleoresin 
capsicum products (such as pepper 
spray, 52%), handguns (52%), con-
ducted electrical weapons (47%), and 
K-9 units (12%).

Although D’Angelo is opposed to 
arming the hospital security force, he 
acknowledges that hospitals may have 
valid reasons for it. “On the surface, 
armed guards appear to be a strong 
deterrent to ED violence,” he notes.

D’Angelo says the decision on 
whether to arm the ED security team 
should be based on available data, 
not just subjective opinions. “For all 
the proactive deterrent advantages an 
armed force may bring, there are sev-
eral factors the hospital would have to 
thoroughly review before considering 
such a significant change,” he says. 
Here are some considerations:

• The security department’s use 
of force polices would have to be 
revised significantly.

“This would likely involve your 
hospital legal team’s oversight. You are 
arming your team with lethal weap-
ons,” D’Angelo says.

• The organization’s insurance 
premiums and limits will be affected.

The potential for harm has in-
creased substantially, so there is no 
question that the hospital’s overall 
liability exposure also increases. “The 
potential for force involving great 
bodily harm or death is significantly 
higher than any of the less than lethal 
tools your security officers may now 
carry,” D’Angelo explains.

• Training requirements will 

EDs Report Increased Violence
 More than half (51%) of hospitals reported increasingly violent patients and 

family members in their EDs, according to the 2016 Hospital Security Survey con-

ducted by Health Facilities Management and the American Society for Healthcare 

Engineering . Other findings:

• Seventy-five percent of hospitals said that maintaining security has become more 

challenging over the past two years;

• Eighty-five percent of hospitals use aggressive management training (another 5% 

plan to implement the training in the next year);

• Seventy-eight percent of hospitals conduct a physical facilities security assess-

ment at least annually;

• Almost half of hospitals use a combination of in-house and outside security firms 

to conduct security/risk assessments;

• Most hospitals (64%) do not hire contract security officers, off-duty police officers, 

or a combination of both;

• One-third of hospitals are using handheld metal detectors, and 7 .5% are using 

walk-through metal detectors .  n

need to meet a much higher 
standard.

State licensing departments may 
put in place requirements that even 
proprietary security forces must meet. 
In Florida, for instance, in-house 
security teams are exempt from state 
security licensing requirements. “The 
same is not true for armed officers,” 
D’Angelo says.

‘Significant’ Legal  

Exposure

D’Angelo says to consider care-
fully the value of arming the ED 
security force, pointing to recent 
research on hospital-based shootings.2 
Some findings:

• More than half (55%) of hospi-
tal shootings occurred in or around 
the ED (34% occurred inside the ED, 
and another 21% occurred near the 
ED ambulance ramp, parking area, or 
walkway).

• In 74% of these shootings, an 
armed security officer did not use his 
gun on the shooter.

“Even more alarming, 18% of 

these ED-related shootings began 
with an unarmed perpetrator,” 
D’Angelo notes. Eight percent took 
the firearm from the armed guard or 
police officer.

“When you review this data, it is 
very easy to see how the exposure to 
liability can be significant,” D’Angelo 
says. Law enforcement agencies 
routinely face civil action stemming 
from shootings. “And their training 
with firearms arguably surpasses even 
the most advanced security training,” 
D’Angelo adds.

One or two security officers typi-
cally are posted in an ED, depending 
on the ED’s size and demographics, 
D’Angelo explains. Usually, their 
primary function is directing patients 
to appropriate triage and registration 
areas and general crowd control. A 
second security officer might be post-
ed in clinical areas, with the primary 
responsibility of safeguarding staff.

“Expecting a single armed security 
officer to be in the appropriate place 
at the needed time is unrealistic,” 
D’Angelo says. “In most targeted 
hospital shootings, the shooting is over 
before security can respond and react.”
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Legal Risks Are ‘Huge’ if Violence Occurs in ED
“Even meek people can be dangerous,” says one expert

Was a gang member — or 
victim of domestic violence 

— brought to your ED, raising the 
possibility of a violent confronta-
tion? Legal risks for EDs in this 
scenario are “huge — and interest-
ingly, I think they are least in the 
facilities that see these patients most 
often,” says Michael Blaivas, MD, 
FACEP, professor of medicine at the 
University of South Carolina School 
of Medicine and an EP at St. Francis 
Hospital in Columbus, GA.

Large, urban trauma centers deal 
with violence all the time, with po-
lice and armed security on premises. 

“Despite frequent threats of violence, 
it’s often well-controlled,” Blaivas 
says. “It is the community ED that 
sees such patients occasionally, but is 
not at all prepared for them, that is 
most at risk.”

Blaivas has worked at several 
community EDs with no police or 
armed security presence. “The EDs 
were very light on security mea-
sures,” he recalls. “We simply had no 
way of coping with such situations. 
Staff sometimes had to hide under 
desks and wait for police to come.”

Richard C. Boothman, JD, 
executive director for clinical safety 

and chief risk officer at the Univer-
sity of Michigan Health System in 
Ann Arbor, says, “Situational aware-
ness is critical — no matter what 
label or circumstances we attach to 
the patient.”  Several years ago, a 
sheriff’s department dropped off a 
prisoner-patient with leukemia at the 
ED. “He was six feet, seven inches 
tall, around 300 pounds, and had 
been arrested for felonious assault, 
kidnapping, and attempted murder,” 
Boothman recalls. The patient need-
ed a month-long hospitalization.

“The sheriff’s department literally 
released him from custody in an at-

In a use of force situation, there 
is the possibility either party will be 
injured. “When the answer to an 
escalating situation becomes a lethal 
weapon, ED physicians may now be 
faced with treating more severe inju-
ries or additional patients,” D’Angelo 
says.

Regardless of whether it was a jus-
tifiable use of force on security’s part, 
D’Angelo concludes, “the potential 
for injury and the exposure to liability 
increase when a firearm is involved.”

Use Defensible Practices

Jack Rozel, MD, MSL, medical di-
rector of the Pittsburgh-based re:solve 
Crisis Network and president-elect of 
the American Association for Emer-
gency Psychiatry, says, “My greatest 
concern is misuse of armed security 
in leading responses to behavioral 
emergencies that are clinical events 
requiring skilled medical intervention.” 
Additional risks include misplaced or 
accidentally discharged weapons.3

Still, says Rozel, for some EDs 
with high rates of violent crime due 
to their location or clinical popula-
tion, armed security makes sense 
“to deter some types of aggression 
or criminal behavior, handle law 
enforcement functions, and provide 
rapid response to violent crime in or 
near the facility.” Hospital practices 
and policies strengthen the defense in 
the event of litigation, if they:

• reflect comprehensive approaches 
to security;

• articulate clear rules for engage-
ment and use of force;

• delineate the function and role 
of armed security;

• show approaches to recruit-
ing, training, and supervising armed 
security staff who support the clinical 
mission of the ED team. 

There will always be outlier 
events and unexpected repercussions 
of decisions. “Defensible hospital 
practices will show reasonable efforts 
by decision-makers to identify and 
balance these issues,” Rozel says.  n
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tempt to avoid paying for the health-
care he needed — and thoughtlessly 
and cynically dropped him on our 
doorstep without regard to the threat 
to our staff,” Boothman says.

Boothman succeeded in getting a 
judge to intervene, “but as it turned 
out, this patient was the most ap-
preciative and nice guy anyone ever 
treated.”

Boothman cautions against mak-
ing assumptions about any ED visi-
tor or patient. “Even gang members 
deserve care, right? And even meek 
people can be dangerous,” he says. 
Domestic situations often involve 
people who are not normally dan-
gerous, for instance, but are under 
enormous emotional stress.

“It is much more important to 
anticipate these situations before 
they happen, and train staff in prop-
er processes to trigger appropriate 
resources before situations escalate,” 
Boothman advises.

‘Reasonable’ Standard

Boothman says EDs would be 
held to a “reasonable” standard in 
terms of protecting staff, patients, 
and visitors. “There are pros and 

cons to metal detectors,” he notes. 
“Our health system, for instance, has 
so many points of entry that it’s not 
feasible to install metal detectors.”

A patient or visitor harmed by 
an unpredictable act of violence in a 
public place such as an ED waiting 
area likely wouldn’t be successful in 
suing the hospital. “They probably 
don’t have much of a case, unless 
there were reasons to believe that 
someone was dangerous, and the 
hospital failed to take reasonable 
steps to protect its patients, visitors, 
and staff,” Boothman says.

What would be considered “rea-
sonable” would depend on multiple 
factors, such as the circumstances 
of the incident as well as the ED’s 
location and history with violence. If 
someone is harmed, Blaivas says the 
adequacy of security measures taken 
and the frequency of such incidents 
in the past will be important factors 
in determining the ED or hospital’s 
liability.

“If such incidents have occurred 
previously, and administration was 
made aware of — or should have 
been aware of — the dangers posed 
to patients and staff, but did not in-
crease security enough, then they are 
at risk legally in most states,” Blaivas 

warns. If it was a truly unpredictable 
incident that had never occurred 
before at the ED, he says, “it would 
be a steeper road for the plaintiff to 
climb arguing that the ED should 
have had higher security that would 
have prevented the injury or death.”

Litigation likely would center on 
timely documentation accurately 
depicting the incident. “I have seen 
incidents where there is so much 
panic, almost no prospective docu-
mentation occurs, or is very limited,” 
Blaivas says.

Retrospective ED documentation 
is of less value to the defense. “It will 
look suspicious, like someone finally 
woke up to the risk, and document-
ed far after the fact,” Blaivas says.  n
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Does ED Visitor Arrive with a Gun and a  
Carry Permit?
Policy needed to determine next step

An attorney recently received  
 a late-night call from a client 

hospital’s on-call administrator. The 
situation: A family member visiting 
an ED patient was carrying a gun.

“The visitor did have a carry 
permit. But staff was understandably 
very nervous about allowing visi-
tors to carry guns anywhere in the 

hospital,” says William M. Mandell, 
JD, an attorney at Pierce & Mandell 
in Boston.

Mandell recommended hospital 
security personnel ask the visitor to 
hand over the weapon to be locked 
up securely during the visit. “The 
visitor complied,” he says.

Mary C. Malone, JD, an attor-

ney in the Richmond, VA, office of 
Hancock, Daniel, Johnson & Nagle, 
says, “Unfortunately, EDs have 
become places where the presence of 
weapons by patients or visitors is a 
serious threat.”

The first issue is how to determine 
whether the person is carrying a 
weapon. “Some EDs now have metal 
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detectors that can be helpful in this 
regard. But others simply rely on the 
patient being truthful when asked 
the question,” Malone notes.

What does one do if someone 
brings a weapon into the ED? “Some 
policies require that the patient 
either have the weapon taken off 
premises by a friend or family mem-
ber, or turn over the weapon over 
for safekeeping until the patient is 
discharged,” Malone says.

The ED must consider three 
things: Who will take charge of the 
weapon? How will it be secured? 
How and when will the weapon be 
returned to the patient?

“Determining the answers to 
those questions is not so easy,” 
Malone warns. She gives the example 
of a suicidal patient who presents 
with a weapon, but the hospital is 
unable to secure a detention order, 
so the patient is discharged from 
the ED. One possible solution 
is arranging for law enforcement 
to receive and hold the weapon. 
“However, there are a number 
of legal issues that need to be 
considered before pursuing such 
a model,” Malone cautions. These 
include laws affecting property rights 
and patient privacy regulations.

“If you can address those is-
sues successfully, then this type of 
arrangement can benefit both the 
hospital and law enforcement,” 
Malone says. The risk of the weapon 
being used in an illegal and danger-
ous manner, on hospital premises or 
otherwise, is reduced.

Another difficult question: How 
should the ED respond if patients 
refuse to relinquish weapons? “There 
should be an emergency call placed 
to law enforcement if there is any 
indication that the person with the 
weapon may be violent or threaten-
ing,” Malone says.

Gun Permits Included

Malone notes most hospitals have 
instituted a “no weapons” policy that 
prohibits people, including those 
with gun permits, from bringing 
firearms or any other weapon on 
hospital premises. “Many state laws 
provide a good foundation for such 
policies,” she notes. For example, 
Virginia Code § 18.2-308.01(C) 
states that, “the granting of a con-
cealed handgun permit pursuant to 
this article shall not thereby autho-
rize the possession of any handgun 
or other weapon on property or 
in places where such possession is 
otherwise prohibited by law or is 
prohibited by the owner of private 
property.”

Although “no weapons” policies 
help protect ED staff and patients, 
Malone says, “they also raise ques-
tions regarding what to do when a 
patient presents — to the ED, for 
example — carrying a weapon.”

Mandell’s firm recently drafted 
the following policy for a client 
hospital:

“No weapon, non-pharmaceutical 
substance, or other unauthorized item 
or substance that may be a danger or 
threat to the public safety of the hospi-
tal or its community may be brought 
into the hospital or onto hospital 
property by any individual, except for 
weapons that are part of the equipment 
normally carried in the line of duty by 
an authorized agent of a federal, state, 
or local government or law enforce-
ment authority or the hospital public 
safety staff, as approved by the hospital 
public safety director.

“Where there is no serious danger 
presented to the hospital or its com-
munity as determined by the hospital, 
any illegal or dangerous item posing a 
threat to public safety found in the pos-
session of a patient who is not in police 

custody or is not being pursued by the 
police as a criminal suspect shall be re-
ported to the [local] police department 
and confiscated and secured by the hos-
pital public safety staff until such item 
can be turned over to the appropriate 
law enforcement authority consistent 
with the patient’s civil rights.

“Any weapon in the legal possession 
of any patient or visitor, except for a 
weapon that is part of the equipment 
normally carried in the line of duty 
by an authorized agent of a federal, 
state, or local government or law 
enforcement authority, or the hospital 
public safety staff, as approved by the 
hospital public safety director, must be 
declared upon such individual’s arrival 
and turned over to the hospital public 
safety [staff] for secure storage until the 
patient or visitor departs the hospital.”

Malone says hospital weapons 
policies should include:

• a total or partial ban on permit-
ting weapons on hospital property;

• a process to determine whether 
a person may have possession of a 
weapon.

“There should also be a process 
for securing weapons brought onto 
hospital property, including any 
appropriate role for interaction with 
law enforcement,” Malone says.  n
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 nWhat recent court ruling says on 
EMTALA and ED observation

 n How tort reform has changed ED 
malpractice litigation 

 n Blaming hospital policies for bad 
ED outcome can backfire

 n Defense strategies if poorly 
designed EMR caused bad ED 
outcome

COMING IN FUTURE MONTHS

Lack of Training on Psych Patients Exposes ED  
to Liability
EDs are obligated to provide a safe, protective environment for all patients

L ack of training on patients pre-
senting with behavioral health 

emergencies exposes EDs to signifi-
cant liability risks, according to Leslie 
Zun, MD, MBA, system chair of the 
department of emergency medicine at 
Sinai Health System in Chicago.

 “How can an ED say they pro-
vided a patient-safe environment 
when no one’s been trained in how to 
keep the patient safe?” he asks.

EDs are obligated to provide 
a safe, protective environment 
for all patients, Zun stresses. This 
includes those with behavioral health 
emergencies.

“The key to do this appropriately, 
professionally, and patient-centered 
is to have proper training in how to 
handle behavioral health patients,” 
Zun says.

Most EDs mandate training in 
verbal de-escalation or crisis interven-
tion. Zun says training also is needed 
in preventing self-harm in the ED, 
and stopping elopement if patients 
are determined to be a risk to them-
selves or others.

“It doesn’t have to be a formal 
course. It just has to be appropriate 
training in how to assess and man-
age patients with behavioral health 
emergencies,” Zun explains. This 
should include prevention of harm, 
de-escalation, and prevention of 
elopement. “Those, to me, are the 
basics — prevention of harm instead 
of escalation,” Zun adds.

Same Standard of Care
 
All EDs, whether in small, criti-

cal access hospitals or large, urban, 

academic medical centers, must 
adequately train staff to handle behav-
ioral health emergencies. “It all goes 
back to the standard of care,” Zun 
says. “It doesn’t matter if your ED 
sees 6,000 or 100,000 patients a year. 
It’s still the same standard of care.”

Almost 10% of all ED patients 
present to the ED with a behavioral 
health emergency.1 “That’s a really 
important statistic. It used to be 6%, 
and that number has actually in-
creased,” Zun notes.

A recent study found that 45% 
of adults and 40% of children who 
come to ED with a non-psychiatric 
complaint tested positive for an undi-
agnosed mental illness.2

“You put those numbers together, 
and we’re looking at somewhere be-
tween 50% and 55% of patients who 
are either coming in with a psychi-
atric problem or have a psychiatric 
overlay,” says Zun, one of the study’s 
authors.

ED policies on training staff to 
deal with behavioral health patients, 
including those who are agitated and 
potentially violent, should include 
these key elements, Zun says:

• How to manage agitated patients 
using verbal de-escalation and other 
techniques;

• How to protect patients who 
want to hurt themselves or others;

• Proper assessment and treatment 
of suicidal patients.

“We need to do an appropriate 
risk assessment and determine if the 
patient needs to be hospitalized or 
if psychiatry needs to be consulted,” 
Zun says, noting the same is true for 
patients with homicidal ideation. 
“It puts us at risk if we don’t treat 
those patients, because they can harm 
someone else.”  n
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CME/CE INSTRUCTIONS

CME/CE QUESTIONS

TM

1. Which is most helpful to the 

defense if excessive force is 

alleged?

a . Allowing video footage of an 

incident to be erased in whatever 

timeframe it normally would be 

because taking unusual steps to 

preserve it makes the ED appear 

overly defensive

b . Performing post-training com-

petency evaluations of ED security 

officers

c . Documenting that any identified 

negligence was handled informally 

by the ED, as opposed to formal 

disciplinary action taken against 

the employee

d . Limiting documentation to the 

patient’s clinical presentation, 

since a detailed report on secu-

rity responses written at the time 

of an incident makes it appear 

as though the ED is anticipating 

litigation

2. Which is true regarding liability 

exposure involving individuals 

injured by a violent patient?

a . An injured patient may be able 

to successfully sue the ED group 

or hospital on a theory of osten-

sible agency or vicarious liability .

b . An injured ED staff member can 

usually pursue a separate general 

negligence action against the hos-

pital or ED group, whichever entity 

employs him or her, forgoing a 

workers compensation claim .

c . ED staff can pursue a claim for 

negligence against both the ED 

group and the hospital through 

EMTALA violation remedies .

d . An injured employee’s recourse 

typically includes negligence 

claims against an employer for an 

injury caused by a violent patient .

3. Which should a hospital expect 

if ED security guards are armed?

a . Decreased insurance premiums 

b . Less burdensome training 

requirements

c . The need for significant revision 

of use of force policies

d . Exemption of in-house security 

teams from state security licensing 

requirements


