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EPs Face Legal Exposure 
as ‘Captain of the Ship,’  
Even for Triage Mistakes
This creates a ‘perfect storm’ for ED defendants

An EP could be hundreds of feet 
away when a patient with a life- 
 threatening condition is mistri-

aged. That doesn’t necessarily stop an 
affected patient from suing that EP for 
the resulting adverse outcome.

“Plaintiffs often will attempt to assert 
that the EP is the ‘captain of the ship’ 
who has responsibility to keep the ED 
efficient and ensure appropriate triage,” 
explains Ryan M. Shuirman, JD, an 
attorney at Yates, McLamb & Weyher in 
Raleigh, NC.

Such claims can be defended success-
fully. Often, this hinges on the defense’s 
ability to find an expert willing to sup-
port the rationale for triage at the lower 
acuity level. “But it is common for a 
plaintiff’s expert to find another criticism 
of the EP, separate and apart from the is-
sue surrounding triage,” Shuirman notes.

This creates the “perfect storm” for 
the EP defendant. The EP is criticized 
for some aspect of clinical decision-

making, while ED nurses are criticized 
for undertriage. “The EP then has to 
defend her care in the context of a long 
wait time,” Shuirman explains.

The EP can argue that the amount of 
time to make a difference in the patient’s 
outcome was cut, through no fault of 
the EP. By the time the EP saw the pa-
tient who was mistriaged as low acuity, 
it might have been too late to intervene. 
However, that doesn’t mean the EP is off 
the hook.

“Any credible position by a plaintiff’s 
expert that a better outcome was 
still likely, if not for the EP’s clinical 
decision-making, will expose the EP to 
an adverse verdict,” Shuirman adds.

Stage Set Early

In claims involving long wait times 
and triage, plaintiff attorneys typically 
make these two allegations:
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• The ED patient waited too long 
to be seen because of undertriage;

• The EP was unable to intervene 
in time to prevent a bad outcome 
because of the triage mistake.

“In the litigation context, wait 
times are of great concern,” Shuir-
man says. Most, if not all, jurors 
have experienced a long ED wait 
themselves, either as patients or with 
family members. This profoundly 
negative personal experience is likely 
to be top of mind when jurors are 
determining liability.

“When a patient or family 
member believes that undertriage has 
led to an underappreciation of the 
patient’s acuity, the stage has been set 
early for a claim to arise from a less-
than-desirable outcome,” Shuirman 
says.

There is no question that long ED 
wait times send anxiety levels soar-
ing. Patients get angry and defensive 
long before the EP enters the picture. 
“Thus, people are more likely to sue,” 
Shuirman notes.

Malpractice claims involving 
mistriage are settled often, even if the 
care provided is defensible. 

“Juries can identify with plaintiffs 
who wait too long for acute condi-
tions to be addressed,” Shuirman 
says.

Undertriage became a central is-
sue in a recent malpractice case. The 
plaintiff was a young girl who ap-
peared relatively stable at triage, but 
apparently deteriorated as the family 
waited hours to be seen.

“By the time our EP had seen the 
patient and thought she was clinically 
septic, the family was already hostile, 
having been ‘dismissed’ by a nurse 
and a nurse manager,” Shuirman 
recalls:

The plaintiffs in the malpractice 
lawsuit alleged that:

• the EP should have intervened 
sooner;

• the EP had a duty to know 
whether there were under-triaged 
patients in the waiting area;

• if the patient had only been 
evaluated by an EP, she would have 
been treated faster.

People who are furious about 
mistriage aren’t likely to establish 
a good rapport with the EP, even 
when they’re finally seen. This fuels 
malpractice litigation against the 
EP, even if the best possible care is 
provided.

“Long wait times serve as an 
obstacle to building the relationship 
that can, oftentimes, cause a family 
to choose theories of liability against 
those with whom their relationship 
has been more unpleasant,” Shuir-
man explains.

No Patient/Physician 

Relationship

Undertriage can trigger malprac-
tice litigation by delaying evaluation 
of time-dependent diagnoses, says 
Charles A. Eckerline, Jr., MD, 
FACEP, vice chairman in the depart-
ment of emergency medicine at the 
University of Kentucky Medical 
Center in Lexington. These include 
sepsis, stroke, and myocardial infarc-
tion. Appropriate testing, monitor-
ing, and treatment also are delayed. 

“It can cause the physician to 
underestimate the seriousness of the 
patient’s condition,” Eckerline warns. 
“This can cause significant patient 
harm — and malpractice litigation.”

Even if the plaintiff’s case hinges 
on a triage mistake, the EP’s name 
probably is listed someplace on the 
chart — and, therefore, also on the 
subsequent lawsuit. This sometimes 
happens because a diagnostic test or 
blood work was ordered, but the EP’s 
shift ended before anybody actually 
brought the patient back.

mailto:Customer.Service@AHCMedia.com
mailto:jspringston@reliaslearning.com
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“They will name everybody they 
can, and then the EP can hope to 
get dropped,” says Gillian Schmitz, 
MD, FACEP, an attending EP at 
Full Spectrum Emergency Room and 
San Antonio (TX) Military Medical 
Center.

This was the case in malprac-
tice litigation involving a pregnant 
woman in a motor vehicle accident. 
The patient was mistakenly triaged as 
low acuity. The triage nurse indicated 
that the patient was restrained with a 
seat belt, but this wasn’t the case. The 
nurse also omitted the fact that the 
patient was pregnant. “That one fact 
made the difference in getting a lower 
triage level,” says Douglas N. Perlo, 
JD, a senior partner at Ficksman & 
Conley in Boston.

The defense team demonstrated 
that the EP, who was named in the 
lawsuit, never saw the patient. The 
plaintiff admitted this was true in 
her sworn testimony. The question 
became: Was the EP supposed to see 
the patient?

“The defense argued, successfully, 
that no doctor/patient relationship 
was established,” Perlo notes.

Duty Established

The fact that the EP owed a 
legal duty to the patient is one of 
the elements that must be proven 
in a medical malpractice case. “The 
minute that patient checks in, you 

have established that duty, whether 
or not you saw the patient,” Schmitz 
stresses.

The defense attorney can try to get 
the EP out of the litigation by prov-
ing the EP was not physically present 
at the time the patient was seen. The 
EP can testify to this at deposition. 
Even if the ED chart supports this 
claim, it’s no guarantee the plaintiff 
attorney will agree to dismiss the EP. 

“Sometimes, you can get out of it, 
and sometimes, you can’t,” Schmitz 
laments.

Plaintiff attorneys have taken the 
position that any patient in the ED, 
whether in a treatment room, the hall-
way, or the waiting room, is the EP’s 
legal responsibility. “Unfortunately, 
that is part of our job,” Schmitz says. 
“We are legally responsible for anyone, 
regardless of where they are physically 
located, until somebody else is taking 
care of that patient.”

For instance, if an ED patient dies 
in the waiting room, plaintiff attor-
neys typically name every EP who was 

in the department when the incident 
occurred. 

“It is hard to pinpoint an indi-
vidual responsibility, so they go after 
everyone who was on duty at the 
time,” Schmitz explains. “EPs are not 
shielded from liability just because 
they were in a different room.”  n
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EXECUTIVE SUMMARY

EPs have been held liable for adverse outcomes resulting from the patient’s 

undertriage, based on the “captain of the ship” legal theory .

• The minute an ED patient checks in, a legal duty is established .

• EPs can be held liable — even if they never personally saw the patient .

• The EP’s legal duty extends to patients in the waiting room .

• The EP’s legal duty continues as long as the patient is in the ED . 
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EXECUTIVE SUMMARY

Malpractice cases may become indefensible if the forensic IT expert can prove 

the ED chart was altered in some way .

• Data regarding physical examination or history can appear self-serving .

• The veracity of altered information will be questioned .

• Even if the EP’s motive was valid, it may appear otherwise .

Late Electronic Medical Record Entries Create  
Indefensible ED Malpractice Claims
EP defendant’s credibility is at stake

A fter a malpractice lawsuit was 
filed against a physician as-

sistant (PA), the plaintiff’s IT expert 
discovered some damaging evidence. 
It turned out that the defendant 
altered the original information input 
into the ED chart three days after a 
patient’s bad outcome occurred.

“We could tell when he was in the 
chart and exactly what he did,” says 
John Tafuri, MD, FAAEM, regional 
director of emergency medicine at 
Cleveland (OH) Clinic and chief of 
staff at Fairview Hospital. The case 
quickly became indefensible.

Increasingly, electronic medical 
record (EMR) time-stamps are used 
against defendant EPs. “One thing 
that plaintiff’s lawyers are now doing 
is attempting to get the information 
that shows when data was entered 
into the electronic chart,” says Jill M. 
Steinberg, JD, a shareholder at Baker 
Donelson in Memphis, TN.

Often, late entries are entered 
for legitimate reasons. If a patient 
suddenly deteriorates or codes, EPs 
enter data on the physical examina-
tion or history later. “But plaintiff’s 
counsel will argue that anything that 
is helpful to the defense was put in 
the medical record after knowing the 
outcome, and is self-serving,” Stein-
berg warns. The plaintiff’s counsel will 

aggressively attack the veracity of the 
newly added information. “They will 
try to make it look like the hospital or 
doctor is hiding something,” Stein-
berg adds.

Cover-up Implied

Some plaintiff attorneys are hiring 
forensic IT experts to prove the ED 
chart was altered in some way. “If a 
provider goes back into a chart to 
make changes, and the care at issue 
results in litigation, those changes will 
not go unnoticed,” warns Katharine 
C. Koob, JD, an associate at Post & 
Schell in Philadelphia.

Audit trails, now routinely re-
quested by plaintiffs, identify each 
and every time the EMR is accessed. 
If this reveals any changes made by 
ED providers, the plaintiff’s counsel 
will allege something was covered up.

“Even if the motive behind the 
changes was valid, the circumstances 
may suggest otherwise,” Koob says. 
Any documentation added after a pa-
tient’s bad outcome becomes fodder 
for a brutal cross-examination of the 
EP, who will be depicted as covering 
up negligence. Thus, Koob advises, 
“it is critical to avoid alteration to the 
records, and to mark any additions to 
the chart as addendums.”

Laurette Salzman, senior risk 
resource advisor for ProAssurance in 
Madison, WI, gives the example of 
an ED patient presenting with signs 
of a stroke. “Timing of orders and 
decisions to administer thrombolyt-
ics would be closely examined, if the 
patient does not fully recover.”

For instance, the EP might docu-
ment: “Patient given tPA. Partial im-
provement in arm movement noted.” 
The timing of such documentation 
becomes important during malprac-
tice litigation.

“If not recorded in a timely 
fashion, this entry may conflict with 
hourly neuro checks that reveal the 
patient’s symptoms were progressively 
worsening,” Salzman explains.

Another common example: A pa-
tient who is transferred or in surgery 
by the time the EP signs off on lab 
tests and makes additional comments 
into the record. “On occasion, a phy-
sician may need to make an adden-
dum or addition to the record to add 
inadvertently omitted but pertinent 
information, correct an inaccuracy, 
or clarify a previous record,” Salzman 
says.

In this case, the ED chart should 
reflect:

• the current date and time;
• a reference to the entry as a “late 

entry” or “addendum” to the prior 
record.

“Never make an addendum or 
addition to a medical record after a 
claim or lawsuit has been filed, or 
after receiving notice that a claim 
or lawsuit might be filed,” Salzman 
warns.

A possible proactive strategy is for 
EPs to outline special circumstances 
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LATE EMR 
ENTRIES ARE 

INEVITABLE IN 
THE ED, WHERE 

A PATIENT’S 
STATUS CAN 

CHANGE 
QUICKLY AND 
DRASTICALLY. 

DESPITE 
THEIR PART 

IN EVERYDAY 
PRACTICE, LATE 

EMR ENTRIES 
OFTEN ARE 

INTRODUCED 
AS EXHIBITS AT 

TRIAL. 

that could account for late entries, 
such as multi-vehicle accidents or di-
sasters. “This may support the reason 
for non-contemporaneous medical 
record entries,” Salzman adds.

‘Before and After’ 

Screens

Late EMR entries are inevitable in 
the ED, where a patient’s status can 
change quickly and drastically. De-
spite their part in everyday practice, 
late EMR entries often are introduced 
as exhibits at trial.

“Plaintiff attorneys love to use this 
reality of practicing in the ED setting 
to argue that the late or amended 
entry is evidence of the defendant’s 
knowledge of wrongdoing,” says 
Megan Kures, JD, a senior attorney 
in the Boston office of Hamel Marcin 
Dunn Reardon & Shea.

The EMR’s electronic footprint 
revealing what specifically was edited 
or added makes for a compelling 
visual. “I have seen plaintiff’s lawyers 
put enlarged copies of the ‘before’ and 
‘after’ notes up on screens for juries 
side by side,” Kures recalls.

It’s easy for jurors to imagine the 
EP was covering up a mistake, given 
the fact that the patient experienced 
an adverse or unexpected outcome. 
However, late entries sometimes are 
worth the trouble they cause.

“Providers should not leave 
something undocumented or 
unedited for fear of how it might look 
in litigation,” Kures says. An amended 
EMR entry bolstered the defense 
in a recent ED malpractice claim 
involving a prolonged resuscitation. 
The EP had accompanied the patient 
to surgery, returning to the ED hours 
later.

“She did not write her note until 
well into the following day,” Kures 
says. “The text that appeared in the 

final note was definitely helpful to the 
defense.”

The newly added documenta-
tion laid out a detailed timeline. It 
described how the patient appeared 
during examination, and how the 
patient responded to interventions 

that occurred prior to the code. Not 
surprisingly, plaintiff’s counsel argued 
that the EP added these details after 
the code event in an attempt to ob-
scure her own negligence.

“The plaintiff’s counsel put into 
evidence the version of the note as 
it existed prior to the code, which 
contained very little information in 
comparison to the final note,” Kures 
says. The implication: The final note 
contained fabricated details to make 

it appear the patient was more stable 
than she actually was.

“It became an issue of credibility,” 
Kures adds. The EP’s believability, 
combined with a valid reason why 
the note was not finalized prior to the 
code, worked in the defense’s favor.

“The explanation was bolstered 
by explaining the overall ED 
environment, where patient care 
has to come before note writing,” 
Kures says. The jury was asked to 
consider the realities of ED care. 
The defense explained in detail that 
EPs may well be interrupted many 
times in the course of completing a 
note, especially on a complex patient. 
Therefore, in this particular case, 
the amended EMR entry ended up 
helping the defense.

“This might not always be the 
case,” Kures cautions. “And where 
there is not a good explanation, you 
can bet a plaintiff’s lawyer is going to 
try and exploit the situation.”  n
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EXECUTIVE SUMMARY

Sparse or inaccurate charting allows plaintiff attorneys to allege inadequate 

neurological examination in missed stroke cases against EPs . This 

documentation strengthens the defense:

• a thorough description of all the aspects of the exam;

• an explanation of why the EP didn’t think stroke was likely;

• that the EP consulted a neurologist .

Sparse Neurology Exam Complicates ED Defense 
of Missed Stroke
Many charts silent on exactly what happened

A 34-year-old man was found on  
 the floor by coworkers shortly 

after returning from a dental proce-
dure. “He arrived in the ER within an 
hour of last being observed normal, 
and regained consciousness,” says 
Scott T. Heller, Esq., an attorney 
with Rosenberg, Jacobs, Heller & 
Fleming in Morris Plains, NJ.

At first, the patient’s slurred speech 
was attributed to dental anesthesia. 
However, the patient soon began to 
experience some unilateral weakness 
and aphasia. “It was not clear whether 
ER staff promptly reported these 
changes to the ER physician,” Heller 
explains.

The patient waited three hours 
for a CT scan to be ordered, and 
five hours for a neurology consult 
to be requested. With no evidence 
of hemorrhagic stroke, the patient 
would have been a candidate for tis-
sue plasminogen activator (tPA). “But 
the treatment window had passed,” 
Heller notes.

The patient was transferred for 
neurosurgical intervention to try to 
remove a clot in the basilar artery. 
“Tragically, the intervention was 
unsuccessful,” Heller laments. “The 
patient was left ‘locked in,’ such that 

he is mentally alert but physically 
incapacitated.”

The patient is unable to 
communicate other than by eye 
movements, creating messages on 
a visually activated keyboard. The 
patient’s wife provides around-the-
clock care to her husband, with some 
nursing assistance. 

“The defense contended there 
was a low risk of stroke in a 34-year-
old generally healthy male, and that 
the dental anesthetic was a plausible 
explanation for the slurred speech, at 
least initially,” Heller says. These fac-
tors resulted in a settlement:

• the delay in recognition that 
symptoms were evolving;

• the delay in communicating the 
patient’s worsening condition to the 
EP;

• the lack of a prompt stroke 
workup, including CT scan and neu-
rology consults, as per the hospital’s 
own protocols;

• the likelihood of an extremely 
large verdict, considering the patient’s 
severe, permanent disability, loss of 
income and services, costs of lifetime 
care, and other factors.

“The problem I most often see 
for EPs is when the patient presents 

with some, but not all, of the ‘classic’ 
stroke symptoms,” Heller offers. The 
EP considers stroke, cannot rule it 
out, but considers something else a 
more likely explanation.

In the above case, the EP be-
lieved dental anesthesia explained the 
patient’s slurred speech. “It was not 
until additional symptoms appeared 
that the EP elevated stroke in his dif-
ferential,” Heller says. 

However, the dental anesthesia did 
not explain the patient’s prior loss of 
consciousness.

“The EP in this case had not ruled 
out stroke,” Heller says. “But despite 
having neurology and other resources 
available, the EP did not consult any-
one until it was too late to give tPA.”

In missed stroke claims against 
EPs, the examination of the patient is 
scrutinized. Typically, plaintiff attor-
neys criticize the EP for these reasons:

• Failure to record the “last 
known normal” time.

“Without this information, 
plaintiff attorneys can argue that the 
window of opportunity to administer 
tPA was missed because of the ED 
delay,” Heller says.

• Failure to conduct a thorough 
physical examination comparing 
the function of the affected and 
unaffected sides.

“Observing the patient walk, if he 
or she can, may provide evidence of 
imbalance or comparative weakness, 
which may provide insight into the 
diagnosis,” Heller offers.

• Relying on the absence of cra-
nial nerve dysfunction to rule out 
stroke.

An evaluation of cranial nerve 
function may reveal clues pointing 
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toward stroke. “But the absence of 
cranial nerve dysfunction does not 
rule out stroke,” Heller adds.

• Failure to get an interpreter.
Is the patient able to communicate 

verbally, identify commonly known 
objects, recall simple words, and fol-
low commands? The EP’s evaluation 
can be hindered by language barriers.

“It is generally not advisable to rely 
upon a family member to translate,” 
Heller says. Such translation may be 
less than accurate for several reasons, 
including emotional distress or a fam-
ily member’s tendency to minimize 
complaints. “They may later deny 
what they told the EP, or say that the 
EP misunderstood their translation,” 
Heller adds.

• Overreliance on CT scan.
CT imaging is necessary to rule 

out a hemorrhagic stroke, a known 
contraindication to the administra-
tion of tPA. However, CT imag-
ing often fails to detect evidence of 
cerebral infarct in the early phase of a 
stroke.

“Therefore, the absence of CT 
findings indicative of infarct to a radi-
ologist in the initial hours of a stroke 
does not necessarily mean the patient 
is not having a stroke,” Heller says.

• Failure to reassess.
After the initial evaluation, follow-

up examinations reveal if symptoms 
are increasing, decreasing, or remain-
ing unaltered. “By reviewing notes 
entered by other healthcare providers 
in the interim, subtle changes may 
become evident to the EP,” Heller 
adds.

Only a Brief Note
 
Often, the thoroughness of the 

neurological exam is attacked in 
missed stroke cases. Frequently (and 
unfortunately for the defense), docu-
mentation is sparse.

“In reviewing the ED chart, many 
times I say, ‘I really wish there was 
a better documented neurological 
exam,’” says Mark Spiro, MD, chief 
medical officer of the Walnut Creek, 
CA-based The Mutual Risk Reten-
tion Group. Here are some frequently 
recurring issues Spiro sees in the ED 
medical record:

1. There is only a very brief men-
tion of what the neurological exam 
entailed.

“That is especially problematic 
if the family disagrees with what’s 
in that note,” Spiro stresses. “That’s 
where we get into trouble.”

The ED chart might describe an 
unremarkable exam with no specifics 
about the upper and lower extremi-
ties; yet, a family member insists she 
told the EP that the patient was un-
able to move his left arm.

Often, the ED documentation 
doesn’t cover all aspects that comprise 
a complete neurological examination. 
These include strength, sensation, 
gait, and mental status. “That doesn’t 
mean it wasn’t done,” Spiro notes. 
EPs then are forced to testify as to 
their “usual and customary practices” 
for conducting neurological exams. 
The defense explains that all the right 
things happened, but simply weren’t 
documented.

“You are asking the jury to believe 
the emergency physician, and not the 
family who is saying, ‘He was only in 
there a minute and didn’t do any-
thing,’” Spiro adds.

2. Inaccurate electronic medical 
record (EMR) templates make the 
EP seem careless.

One malpractice case involved a 
patient who was paralyzed and unable 
to walk. Yet, the EMR template indi-
cated the patient had “normal gait.”

While a blatant inaccuracy doesn’t 
necessarily mean the plaintiff will 
prevail, it certainly puts the EP on 
the defensive. “That is fodder for 

plaintiff attorneys, and can really hurt 
the defendant,” Spiro says. “You have 
to show the jury that you are not 
sloppy.”

3. Nursing notes on the patient’s 
neurological status conflict with 
something the EP documented.

Discrepancies often go unad-
dressed in the ED chart. “If the 
nurses are charting ‘Mrs. Jones was 
drooling when she tried to speak,’ and 
the EP’s documentation says nothing 
about it, that is problematic,” Spiro 
warns.

4. There is no indication of why 
the EP did not think the patient 
was suffering a stroke, or why the 
EP believed the patient could be 
discharged safely and worked up as 
an outpatient.

Including medical decision-
making is legally protective for EPs. 
“It is also great for better patient 
care,” Spiro explains. “It forces the 
provider to possibly think a little 
more deeply about the case.”

Posterior circulation strokes are a 
particularly challenging diagnosis in 
the ED, Spiro says. This is because 
patients will present with generalized 
weakness, dizziness, and occasionally 
visual symptoms, as opposed to the 
classic weakness on one side of the 
body.

“In these cases, the EP should 
show that stroke was considered, 
but thought unlikely,” Spiro offers. 
For instance, the EP might chart, 
“symptoms bilateral, not unilateral,” 
or “symptoms were brief, resolved 
quickly.”

5. There is no indication that the 
EP consulted a neurologist.

“We have this issue with some 
of our cases,” Spiro says. “Getting a 
second opinion shows that you were 
trying hard and expanding your 
thinking about the case.”

In Heller’s experience, plaintiff’s 
experts are especially critical of EPs 
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who cannot rule out a stroke, but fail 
to request a prompt in-person consul-
tation with neurologists.

“Even a documented telephone 
consultation may be of some help, 
though it is certainly harder for the 
neurologist to form a clinical impres-
sion on a patient the neurologist can-
not see,” Heller says. Neurologists are 
likely to claim they relied completely 
on the information communicated 
by the EP, which may or may not 
have omitted something potentially 
relevant.

Some EDs allow EPs to administer 
tPA without consulting with a neurol-
ogist, while others require a consult. 
Regardless of the ED’s policy on this, 
Spiro says it is always reasonable to 
consult with a neurologist when there 

is any uncertainty about the diagnosis 
or treatment.

“If we call [neurologists] for what 
they feel is frivolous, they will become 
inured to our requests and may not 
be as responsive when we really do 
want them,” Spiro notes. “I would 
call when you really want some guid-
ance in the diagnosis or treatment.”

Documentation of a neurology 
consult, a complete neurological 
exam, and time of symptom onset 
puts the ED defense team in a partic-
ularly strong position, Spiro says. This 
was evident in a recent malpractice 
case in which a patient was admitted 
from the ED and shortly afterward 
experienced a bad outcome from a 
stroke. The EP had documented a 
neurological exam thoroughly, along 

with a history that put the patient 
just outside the normal time window 
for administering tPA.

“The EP did everything 
appropriately. It was all documented 
in the chart,” Spiro says. “The jury 
saw that, and came back with a 
defense verdict.”  n
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EXECUTIVE SUMMARY

Deposition questions are designed to elicit damaging testimony from EPs . 

Plaintiff attorneys will often try to get EPs to:

• agree that a textbook or other reference is the standard of care;

• acknowledge that a misdiagnosis was made;

• state that their care was not appropriate, reasonable, or acceptable .

‘Gotcha’ Deposition Questions Can Devastate 
Even Well-prepared EPs
Push back on unfair, inaccurate premises

A “yes” response to a seemingly  
 innocuous question about the 

standard of care can lead to a world of 
trouble for the ED defense team.

“The plaintiff attorney is looking 
for sound bites, to get the EP to say 
things in a way that helps their case,” 
says Kimberly Kizziah Bocell, JD, 
a partner in the Dallas office of the 
Steed Law Firm.

Bocell tells her EP clients that 
their deposition is, in fact, their most 
important involvement in the entire 

malpractice case: “The deposition is 
sworn testimony, and it’s going to 
form the framework of any trial testi-
mony they might give.”

The trick for the EP defendant is 
to answer in a way that’s accurate and 
truthful, “but also pushes forward 
your defense,” Bocell says. Here are 
some common deposition questions 
that can get EPs into trouble:

• “Would you agree that this 
textbook represents the standard of 
care?”

“Don’t ever agree to that,” Bocell 
advises. There’s a good reason why 
plaintiff attorneys are so eager to get 
EPs to agree that a particular journal 
article or textbook represents the legal 
standard of care. “The second the EP 
in the deposition adopts that posi-
tion, the plaintiff attorney will go to 
that source and find something in 
there that says exactly the opposite of 
what the EP did,” Bocell explains.

A clever attorney won’t confront 
the EP at the time of the deposition. 
Instead, the EP is ambushed in front 
of a jury. On a big screen, the EP’s 
statement, “Yes, I acknowledge that 
textbook is the standard of care,” is 
juxtaposed with the page where it 
states the opposite of the EP’s action.

“The standard of care is established 
through the practitioner, period 
— what an ordinary, prudent physi-
cian in your specialty would do in 
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the same or similar circumstances,” 
Bocell says. Therefore, the standard 
of care is established by the actions 
of the collective community of EPs. 
“While textbooks are references and 
can give EPs guidance, they are not 
the standard of care,” Bocell stresses. 
To add to the confusion, attorneys 
don’t always use the term “standard of 
care.” 

“Instead, they may ask if some-
thing is ‘authoritative,’” Bocell adds.

• “Was your care negligent?”
Most EPs know how to answer 

this overt question: Of course care 
wasn’t negligent. Next, the attorney 
continues with this line of question-
ing, but uses different words: “Was 
your care reasonable?” “Was your care 
appropriate?” “Was it acceptable?”

“Those words should raise the 
hair on the back of your neck a little 
bit, because they are standard of care 
synonyms,” Bocell cautions.

If EPs falter on whether the care 
provided was appropriate, reasonable, 
or acceptable, they’re acknowledging 
they failed to meet the standard of 
care. 

“I tell doctors, ‘Your care was 
always appropriate, never inappro-
priate. It was always acceptable and 
never unacceptable. It was always 
reasonable and never unreasonable,’” 
Bocell says.

• “What’s your definition of the 
standard of care?”

EPs must understand the legal 
definition of the standard of care. “If 
they can’t answer, the attorney can 
say, ‘You can’t even say what the stan-
dard of care is. How can you say you 
have met it?’” Bocell explains.

An unprepared EP might clumsily 
respond that a breach of the standard 
of care would be intending to harm 
an ED patient. “Now, all of a sudden 
you’ve added a component of intent 
to negligence, which doesn’t exist,” 
Bocell says.

• “Was it appropriate care for 
you to misdiagnose a heart attack 
when the patient suffered a pulmo-
nary embolism?”

If the EP answers the question as 
stated, he or she is proving the plain-
tiff’s case by acknowledging that the 
patient was misdiagnosed. “But there 
is something wrong with the premise 
of the question,” Bocell says. The 
solution is for the EP to correct the 
faulty premise in his or her response: 
“I disagree with you that I misdiag-
nosed Mr. Jones. But I agree generally 
with the concept that a misdiagnosis 
can alter a patient’s outcome.”

The next question might be: 
“Well, is it acceptable that the patient 
died as a result of a misdiagnosis?” 
This puts the EP in a tough spot. 
“You can’t say it was unacceptable, 
because it sounds like you did some-
thing wrong,” Bocell offers.

A better response: “If by ‘accept-
able,’ you mean that my care was 
within the standard of care, then yes, 
I do believe my care was acceptable. 
That said, as an emergency physi-
cian, it’s never desired for a patient to 
die or have complications. It’s never 
something we want to see. But that 
is something that in our practice, we 
have to deal with on a daily basis. 
That is why there are known and 
accepted risks to treatment. Because 
we know that despite good care, these 
things can happen.”

• “According to the ED medical 
record, the last time you interacted 
with the patient was 2:00, correct?”

This is an opportunity for the EP 
to point out the realities of ED clini-
cal practice, with countless interac-
tions that go undocumented. Bocell 
says a good response would be: “I 
disagree. There are many times when 
I pop in on a patient, talk to the 
patient, look at the patient, or talk to 
a nurse about the patient. Not all of 
those interactions are documented.”

• “Are you aware that a 
prominent emergency physician 
reviewed your care and believes it 
was negligent?”

“It’s fine to disagree with what 
their esteemed expert says. He’s a 
Harvard professor? OK, well, I dis-
agree with him,” Bocell says. In this 
scenario, the EP who provided the 
care is the ultimate expert. 

“Their expert can review the litera-
ture and the record and come up with 
ideas and thoughts, but the defendant 
is the only one who truly has the 
answers,” Bocell stresses. “That’s a 
powerful thing.”

• “Wasn’t it really the fault of the 
consultant?”

If the EP referred the patient to 
a cardiologist or neurologist, the 
plaintiff attorney may have named the 
specialist as a co-defendant. A simple 
way to defuse attempts to create 
finger-pointing is to state, “That’s not 
my area of expertise. I am obligated 
to bring in the right specialists and 
once that happens, the patient is in 
their hands. I’m not in a position to 
evaluate the care of the neurologist 
because that’s their area of expertise. 
I would be the wrong person to ask 
about the standard of care for that 
specialty.”

“That’s an easy way for the EP to 
punt that question,” Bocell says. “It’s 
better not to do the plaintiff’s job for 
them by criticizing other people.” 
If an EP defendant blames another 
provider, it’s likely to backfire. “If you 
start throwing stones, now you’ve got 
this doctor and their attorney attack-
ing your position in addition to the 
plaintiff,” Bocell adds.

• “Aren’t you required by the 
standard of care to rule out the 
worst diagnosis first?”

“I call this the ‘worst first’ ques-
tion. It is a challenging question 
for lots of emergency physicians to 
navigate,” says L. Evan Cline, JD, an 
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attorney at Huff, Powell & Bailey in 
Atlanta.

Cline encourages EP defendants 
to push back on any question that 
suggests an obligation to rule in or 
rule out every significant diagnosis 
definitively. Instead, EPs should refer 
to the “reasonableness” standard as 
the guide to ordering any tests or 
laboratory studies.

“An example I frequently use 
is patients presenting to the ED 
with headache but no neurological 
symptoms,” Cline says. The “worst 
first” concept would require all these 
patients to undergo advanced imag-
ing to rule in or rule out a bleed 
or stroke. However, it would be 
completely unreasonable to perform 
advanced imaging on every headache 
patient in a busy ED. “Therefore, the 

standard of care requires providers 
to order testing and studies that are 
reasonable in light of the patient’s 
presentation,” Cline explains.

The series of “worst first” questions 
usually goes like this:

1. Isn’t it true that as an emergency 
room physician, the standard of care 
requires you to rule out the worst 
possible diagnosis first?

2. And a brain bleed in a pediatric 
patient is life-threatening, correct?

3. So, the standard of care would 
require you to definitively rule that 
out before you send the child home, 
correct?

An affirmative answer to question 
one leaves a physician scrambling 
to answer questions two and three. 
Cline says an effective response to 
question one is: “I disagree with 

that statement. The standard of 
care requires us to use our clinical 
judgment to reasonably rule in or rule 
out potential diagnoses.”

That allows the EP to explain, 
in response to questions two and 
three: “Yes, a brain bleed can be life-
threatening. But it is so unlikely in a 
child with absolutely no neurological 
symptoms that a reasonable ED 
physician would not order advanced 
imaging on the child.”  n
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ED Providers’ Documentation Clashes Help  
Plaintiffs Prove Negligence
Information often ‘buried’ in electronic medical record

EXECUTIVE SUMMARY

If ED providers’ documentation conflicts in any way, plaintiff attorneys will use 

this to bolster a malpractice case .

• Conflicting documentation makes it difficult for either side to determine 

what really happened .

• EPs sometimes fail to review nursing notes because the electronic medical 

record requires too many clicks .

• Jurors likely don’t know how difficult it can be for ED providers to view 

colleagues’ documentation .

W ith multiple ED providers all 
documenting in the chart, 

some conflicting pieces of informa-
tion are inevitable. This is something 
plaintiff attorneys comb the ED chart 
for, with good reason.

“When what the triage people 
are documenting conflicts with what 
nurses are saying, which is in conflict 
with the emergency physician, that 
typically means that somebody is 
missing some sort of important sign 

or symptom,” says Steven M. Levin, 
JD, founder and senior partner at 
Levin & Perconti in Chicago.

Errors Not Harmless

Conflicting documentation 
between an EP and an ED nurse 
became a key issue in a recent mal-
practice claim. The ED nurse charted 
that a patient rated their pain as 9 
out of 10 on a pain scale. However, 
the sparse documentation didn’t even 
specify where the severe pain was oc-
curring. In contrast, the EP’s docu-
mentation made no mention of any 
pain at all.

“Part of our theory in the case is: 
Doesn’t the standard of care require 

mailto:ecline@huffpowellbailey.com
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you to ask, if patients report signifi-
cant pain, ‘Where does it hurt and 
what brings it on, and what are the 
circumstances surrounding it?’” Levin 
offers.

The EP ordered a chest X-ray, 
with chest pain as the indication for 
why the diagnostic test was ordered. 
However, chest pain was mentioned 
nowhere else in the ED chart. “The 
case is revolving around whether the 
patient did, or did not, have chest 
pain,” Levin notes.

According to the triage nurse, the 
chief complaint was syncope. “As a re-
sult of that incorrect characterization, 
they were looking for different types 
of symptoms than if they had correctly 
categorized her as having chest pain,” 
Levin explains. Additionally, the pain 
was documented using a checkbox 
format. “It’s very hard to determine 
what happens if there is no narrative 
description,” Levin warns. “That is the 
problem with using checkboxes.”

Everyone was left to speculate 
about what the documented pain 
score really meant. “One expert took 
the most benign explanation and gave 
the opinion it was ear pain,” Levin 
recalls. A nursing expert stated that 
the pain score signified generalized 
pain in no specific area. Another nurs-
ing expert testified that the patient 
experienced no pain at all, and that it 
was documented in error.

“We have looked at this 100 
times,” Levin says. “They are all afraid 
to say it’s chest pain, because everyone 
agrees that if the patient had chest 
pain in combination with syncope, 
that a whole different approach would 
have been utilized.”

The plaintiff’s case is built around 
a nursing note indicating significant 
pain, but with no description at all 
about the location or quality of the 
pain, and a chief complaint of syn-
cope, but with a chest X-ray ordered 
with an indication of chest pain. 

All this conflicting documentation 
contributed to the patient’s adverse 
outcome, according to Levin: “They 
missed, in our opinion, an aortic dis-
section, and the patient died.”

Levin says inconsistent charting 
on the part of EPs and nurses is more 
than just a harmless documentation 
error: “It directly impacts treatment, 
because you don’t know if someone 
is staying the same, getting worse, or 
getting better.”

Conflicting information in the ED 
chart makes it difficult for either side 
to determine what really happened 
during the course of the patient’s ED 
visit.

“The nice thing about EMRs [elec-
tronic medical records] is you can read 
them. The bad thing is, they don’t re-
ally tell you what anyone is thinking,” 
Levin laments. This makes it hard for 
lawyers to review the care retrospec-
tively. It also poses risks to patients, 
since communication between provid-
ers is hindered. “The care providers 
who look back in time have no idea 
what the previous care providers were 
thinking,” Levin adds. “That’s a big, 
big problem.”

Too Many Clicks

If the triage nurse documents 
something about the patient’s condi-
tion, or something the patient stated, 
it’s entirely possible that the EP will 
never see it — no matter how impor-
tant it turns out to be.

“Just because it’s in the EMR, 
doesn’t mean it was communicated 
to the EP,” says Sheryl Lucas, claims 
director in the Okemos, MI, office of 
ProAssurance.

Patients don’t always tell EPs the 
same thing they tell nurses. In one 
recent malpractice case, a triage nurse 
documented that the patient had been 
sent to the ED to determine whether 

she had a cerebral aneurysm. “The 
patient passed away two weeks later 
from a cerebral aneurysm,” Lucas says. 
“The case was subsequently settled.”

The EP insisted the patient told 
him something entirely different 
about the reason for the ED visit. 
The EP never read the nursing notes, 
claiming they were too difficult to find 
in the EMR. “The ED physician said, 
‘It was taking me 12 clicks to get to 
that point,’” Lucas says.

It is true that some EMRs make it 
difficult for the EP to review nursing 
documentation. “In the old world, 
you could look at the chart and in 
three seconds have an understanding 
of what was going on,” Lucas says.

Jurors likely have no idea how 
difficult it can be for the EP to view 
nursing notes — and might not be-
lieve it even if they’re told.

“There is an assumption that just 
because it’s in the EMR, it’s easy to 
find. But information can be buried in 
places you don’t expect it,” says Arlo F. 
Weltge, MD, MPH, FACEP, clinical 
professor of emergency medicine at 
UT Health in Houston.

Juries assume, sometimes wrongly, 
that important information would be 
right in front of the EP. In reality, says 
Weltge, “there are times it’s hidden. 
But when you can’t go into the EMR 
to show them, it’s not easy to explain 
that to a jury.”  n
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CME QUESTIONS
TM

1. Which is true regarding an EP’s 

liability exposure, according to 

Ryan M. Shuirman, JD?

a . Malpractice claims involving 

long wait times often are settled, 

even if the care provided was 

defensible .

b . The EP’s legal duty continues 

even after the patient leaves 

the ED, if discharge instructions 

included follow-up care with a 

specialist .

c . EPs are barred from using 

long wait times as part of their 

defense .

d . Plaintiffs are required to dis-

miss the EP from the claim if the 

defense can prove the EP never 

saw the patient .

2. At what point in the ED visit 

does the EP’s legal duty to the 

patient begin, according to 

Gillian Schmitz, MD, FACEP?

a . When the patient arrives on 

hospital property .

b . When the patient checks in .

c . When the patient is brought to 

a treatment room .

d . When the EP evaluates the 

patient .

3. Which is true regarding late or 

amended electronic medical 

record entries?

a . Forensic IT experts are of lim-

ited use to the plaintiff because 

they are unable to definitively 

prove the ED chart was altered .

b . It is difficult for plaintiff attor-

neys to prove precisely when data 

were entered into the electronic 

chart .

c . Data should never be entered 

retrospectively if a patient codes, 

even if there is a valid reason for 

the delayed entry .

d . Additions should state the cur-

rent date, time, and a reference 

as a “late entry” or “addendum” 

to the prior record .

4. Which is recommended regard-

ing ED claims involving missed 

stroke?

a . EPs should not state why they 

believed stroke was unlikely, 

because the fact that stroke was 

considered without a CT scan or-

dered is a breach of the standard 

of care .

b . EPs should consult neurolo-

gists, but only if the patient clearly 

meets criteria for tissue plasmino-

gen activator (tPA) . 

c . Generally, EPs should not 

record a last known normal time 

exceeding the treatment window 

because this proves negligence if 

tPA was not administered .

d . EPs should consider consulting 

with a neurologist when there is 

any uncertainty as to treatment or 

diagnosis .

5. Which documentation helps 

the defense if missed stroke is 

alleged?

a . The EP relied on the absence of 

cranial nerve dysfunction to rule 

out stroke . 

b . Family members were pres-

ent in the ED and translated on 

behalf of the patient .

c . A neurology consult, a com-

plete neurological exam, and 

time of onset of symptoms .

d . CT imaging showed no evi-

dence of cerebral infarct in the 

early phase of a stroke .
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