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Determining the Reliability of a  
Triage Tool in Med/Mal Litigation

Many ED malpractice claims al-
lege a patient was mistriaged. 
But what if the plaintiff attor-

ney takes things a step further and claims 
that the tool used to triage patients was 
unreliable?

“Plaintiff’s counsel could certainly 
attempt to attack the use of any triage 
tool,” says Megan Kures, JD, a senior 
attorney in the Boston office of Hamel 
Marcin Dunn Reardon & Shea.

Whether they choose to do so might 
depend on how strongly the ED provider 
relied on the tool, or whether the ED 
provider testifies that he or she used the 
tool. “Whether or not literature can be 
used to attack the tool will depend upon 
evidentiary considerations,” Kures says. 
“This tactic may be subject to a Daubert-
type analysis,” referring to a tool judges 
use to determine the validity of an expert 
witness’s scientific testimony.

An unreliable triage tool can form the 
basis for a claim against the hospital, as 
can departmental policies and protocols, 
Kures notes. However, determining acu-
ity still is largely a matter of judgment 
exercised by ED providers, regardless 
of what tool is used for triage. Thus, 

the tool will “likely take a back seat to 
the provider’s own thought process and 
practices,” Kures says. “As there are many 
variabilities that come into play, triage 
tools are viewed as more of a guideline.”

Most often, malpractice allegations 
involving ED triage claim that the nurse 
failed to appreciate the significance of 
the presenting complaint and symptoms. 
Further, such claims allege the nurse 
failed to ensure that the patient was 
seen in a timely manner, Kures explains. 
“Plaintiffs’ attorneys may allege that the 
triage nurse failed to appropriately de-
termine the patient’s acuity and assigned 
the patient to the wrong track,” Kures 
says.

Another common allegation: The ED 
nurses failed to advocate for the patient 
by seeking appropriate resources to expe-
dite treatment. “We do see cases where 
an otherwise stable-appearing patient 
rapidly declines in the waiting area while 
waiting to be seen,” Kures says.

Typically, both the triage nurse and 
any emergency physician (EP) who saw 
the patient or was consulted by the ED 
nurse are named in such cases. “Whether 
or not the hospital is named will often 
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depend upon the jurisdiction and any 
damages caps that may come into 
play,” Kures adds.

The Emergency Severity Index 
(ESI) is the leading triage tool in the 
United States.1 “It has some good 
qualities, but it is not incredibly reli-
able,” says Jeremiah Hinson, MD, 
assistant professor in the department 
of emergency medicine at Johns Hop-
kins University School of Medicine. 
Of 3,024 hospitals surveyed in a 
2012 study, 56.9% used the ESI.1 

The authors of a recent study as-
sessed the accuracy and variability of 
triage score assignment by ED nurses 
using the ESI in three countries, 
including the United States. Nearly 
30% of high-acuity patients were 
undertriaged. Less than half of all pe-
diatric patients were scored correctly.2 

The results of another recent study 
revealed that initial ESI-determined 
triage score was classified as inac-
curate for 16,426 of 96,071 patient 
encounters in Brazil, despite rigorous, 
ongoing training of ESI users.3 Sev-
eral factors identifiable at time of pre-
sentation were linked to undertriage. 
These included shortness of breath, 
chest pain, advanced age, bradycardia, 
tachycardia, hyperthermia, hypoxia, 
and neurologic complaints. 

“High variability is high-risk,” says 
Hinson, the study’s lead author. “We 
want to decrease variability. The cur-
rent tool doesn’t allow for that.”

Some EDs have adopted a “quick 
flow” model, with level 4 and level 5 
patients cared for in a separate area of 
the department. “If the patient ends 
up needing a hospital admission, the 
patient could be cared for by provid-
ers with less training, less supervi-
sion, and fewer resources available to 
them,” Hinson offers. This also can 
lead to mistriage due to cognitive 
bias. “If you are working in urgent 
care and caring for a patient who was 
designated as urgent care by your 

facility, there’s a bias to assuming the 
patient does not have serious pathol-
ogy,” Hinson says. He names these 
two important implications for EDs 
that want to reduce liability risks:

• ED providers need to first recog-
nize there is variability in any triage 
tool;

• Systems are needed to reassess 
patients after the initial triage and 
reconsider acuity levels.

Some EDs place physicians at 
triage who order diagnostic studies 
while patients are waiting for a bed, 
with acuity levels reassessed based 
on the findings. A low-acuity patient 
would be assigned a higher triage level 
in light of an abnormal chest X-ray, 
ECG, or change in clinical appear-
ance.

“Triage is performed when we 
have the smallest amount of data 
available,” Hinson explains. “As more 
data become available, we need a way 
to incorporate those new findings.”

As “the highest-risk place in the 
ED,” triage requires experienced ED 
nurses, regardless of what system is 
used, says Paula Tanabe, PhD, RN, 
FAEN, FAAN, who helped de-
velop the ESI. Tanabe is one of four 
members of the ESI Triage Research 
Group that worked with the Agency 
for Healthcare Research & Quality 
to develop training materials for the 
ESI. “Triage tools provide a frame-
work. But an experienced ED nurse is 
even more critical than any tool,” says 
Tanabe, associate dean for research 
development and data science and 
professor of nursing and medicine at 
Duke University.

ED nurses must conduct a good 
assessment while applying a reliable 
and valid system. “While ESI is never 
perfect, all triage systems will rely 
upon the training and experience of 
the ED nurse,” Tanabe says.

Alexander M. Rosenau, DO, 
CPE, FACEP, also a member of the 
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ESI Triage Research Group, says, “I 
understand and appreciate all practi-
tioners’ hope for perfection in triage. 
Machine learning and artificial intel-
ligence all offer tantalizing hopes for 
the future but are in no way here.”

Some electronic medical records 
incorporate ESI. “But it is the nurse, 
not the machine, that is the ultimate 
arbiter,” Rosenau notes. That may 
change as new techniques, natural 
language, and physical assessment 
techniques adequate for a computer or 
robot to use are invented, trialed, and 
implemented. 

“The robot that can accomplish 
this is not in existence at this point,” 
Rosenau says. “Most important is the 
realization that triage is a system for 
‘acuity on presentation’ assessment.” 
Its purpose is to route patients to the 
right place within the ED, used by 
experienced, well-trained nurses. “ESI 
allows that training and experience to 
be superimposed on ESI, a published 

valid, and reliable system,” Rosenau 
says.

The patient’s condition and needs 
are in constant flux in the ED setting. 
“That does not change the initial ESI 
level nor make it invalid,” Rosenau 
adds.

Rosenau gives the example of two 
hypothetical patients who arrive with 
severe dehydration and diarrhea; a 
rapid, weak pulse; hypotension; and 
somewhat obtunded. Both are triaged 
as ESI level 2. The first patient is re-
suscitated with two liters of fluid, con-
tinues to improve, and is discharged 
with a diagnosis of viral gastroenteritis 
a few hours later. For the second hy-
pothetical patient, a CT reveals isch-
emic bowel disease, requiring same-
day surgery and ICU admission. At 
presentation, both received the correct 
ESI level and both received interven-
tions and observations as to their test 
results and treatment response. “Both 
went on to different outcomes. Both 

were triaged and treated appropri-
ately,” Rosenau says.  n
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Plaintiffs Prevailing in Incidental Findings Claims

An EP orders a chest X-ray for a  
 patient with suspected bronchi-

tis. The test returns negative, and the 
EP discharges the patient home. The 
next day, the radiologist’s overread 
notes a small pulmonary nodule. “A 
report is sent to the EP, but the EP is 
going off shift or is going out of town 
and, for whatever reason, doesn’t fol-
low up,” says Joseph P. Wood, MD, 
JD, a Phoenix-based EP.

Months or even years later, the pa-
tient is diagnosed with advanced lung 
cancer that could have been caught 
earlier and sues the EP. “That patient 
can correctly make the allegation that 
it was right there on the X-ray,” Wood 
says.

According to the results of a 2011 
study, one-third of CT scans showed 
at least one incidental finding, but 
patients were told about these less 

than 10% of the time.1 A recent 
malpractice claim involved a woman 
in her 50s who presented to an ED 
with nausea and abdominal pain. An 
ultrasound revealed gallstones. The 
radiologist report noted a cystic lesion 
on the patient’s kidney. The woman 
underwent a laparoscopic cholecystec-
tomy but was never informed about 
the incidental finding. Two years later, 
her primary care physician detected 
the mass during a routine physical. 
Eventually, the woman died from 
metastatic disease. 

“The case is a classic inciden-
tal finding scenario,” says Robert 
Hanscom, vice president of business 
analytics at Coverys, which included 
the case in a recent analysis of ED 
malpractice claims.2

There were many providers in-
volved in the case: the interpreting 

radiologist, the physician assistant 
from the ED, the general surgeon, 
and the hospitalist. None followed up 
on the finding from the ultrasound 
obtained in the ED. The primary care 
physician never received records from 
the patient’s ED visit or surgery.

Scott T. Heller, Esq., has handled 
several cases of ED patients who were 
never informed of incidental findings 
after imaging was ordered to rule in 
or out a specific condition. The cases 
all share similar fact patterns. Typi-
cally, the radiologist interpreting the 
images can rule out the presence of 
a fracture or deep vein thrombosis. 
The radiologist or tech communicates 
that important finding to the EP or 
nurse promptly. Shortly afterward, 
the patient is discharged. Hours later, 
usually after change of shift in the ED, 
the radiologist’s final report is received. 
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“But the patient and even the ER phy-
sician who ordered the imaging study 
are long gone,” Heller notes.

A physician assistant, ED techni-
cian, or ED nurse only performs a 
cursory review of the radiologist’s 
report. “Nobody in the ED has been 
told, nor do they notice, that within 
the findings described in the body of 
the radiologist’s report — though not 
necessarily in the ‘impression’ — there 
is an incidental finding,” says Heller, 
an attorney at Rosenberg, Jacobs, 
Heller & Fleming in Morris Plains, 
NJ. This may be a cyst, abnormal 
vascularity, or other abnormality that 
warrants further investigation.

“Nobody contacts the patient to 
inform them of a fortuitous inciden-
tal finding, which may have allowed 
diagnosis of an underlying condition 
at a time when treatment would be 
less invasive and have a better chance 
of success,” Heller explains, noting 
that the patient is diagnosed months 
or years later. “The treating physi-
cians at the same facility — or counsel 
— obtain prior medical records and 
discover the incidental finding was a 
tumor or other abnormality at an early 
stage.” Heller adds that the patient 
sues the EP for failing to recognize the 
incidental finding and follow the radi-
ology recommendation that imaging 
findings be “correlated with clinical 
findings.”

Many protocols require the 
radiologist to call the EP if he or she 
discovers an incidental finding that 
poses an immediate threat to life or 
limb if not treated emergently. How-
ever, such “critical finding” protocols 
do not require a call if the finding does 
not pose a danger of immediate harm. 
“Such policies often insulate and 
exculpate radiologists and their staff in 
these situations,” Heller notes.

EP defendants often insist that 
the radiologist should have at least 
mentioned it as a secondary diagnosis 

or suggested a follow-up imaging 
study to call attention to the potential 
significance of an abnormality that 
demonstrated no clinical symptoms. 
“A common approach is to blame the 
radiologist for failing to call the ER 
about the incidental finding,” Heller 
says.

EDs should address this question: 
“How do we prevent an important inci-
dental finding from falling through the 
cracks in the communications between 
the ED and radiology?” One approach 
is to ensure that all imaging reports, 
consultations, and other pertinent in-
formation are emailed to the patient’s 
primary care physician. Even that may 
not prevent delay in diagnosis if the 
patient does not follow up.

“However, it represents one more 
opportunity to catch something that 
might otherwise be missed, thereby re-
ducing the risk of harm to the patient 
and the risk of litigation for the ER,” 
Heller adds.

Part of the problem with incidental 
findings discovered in the ED set-
ting, says Wood, “is that each person 
involved thinks their job is done.” 
The EP ordered the correct test. The 
radiologist informed the ordering EP 
of the result. The radiologist sent a 
corrected report to the EP. Yet no one 
ever acts on the results.

“EDs, hospitals, and physician 
practices need to figure out processes, 
systems, and ways by which all results 
that require follow-up by a provider 
are seen by everybody subsequently 
treating the patient,” Hanscom offers.

It is not enough for all involved 
providers to see the recommendation 
for follow-up. Evidence that 
somebody took the lead in 
communicating this to the patient is 
needed. Both the recommendation 
and the steps taken should be 
“front and center and highly visible 
to anybody who is subsequently 
seeing or treating the patient,” 

Hanscom advises. “Unfortunately, 
the opposite is more the norm.” 
Recommendations for follow-up are 
buried in multiparagraph reports. 
Often, these are not noticed by 
subsequent providers. “Whether steps 
are being taken ... by other providers 
is entirely out of the line of vision,” 
Hanscom says. Acknowledging the 
problem is an important first step. 
“We have to recognize that we are 
going to get corrected reports for tests 
that were ordered in the ED but were 
not completed while the patient was 
in the ED that come back a day later,” 
Wood says.

Administrators could designate a 
person, such as a nurse practitioner, 
to review corrected reports daily. That 
person could review the ED chart to 
determine whether something needs 
a follow-up and contact the patient 
and/or primary care physician.

“If we continue to rely on email, 
we’re just going to see the same errors 
over and over,” Wood says. There are 
many reasons why the need for follow-
up is overlooked with this approach. 
In some EDs, physicians might be fill-
ing in temporarily and fail to respond 
to the email notification about the 
results.

“You need a person with medical 
training to go through all of the X-ray 
reports that come back to the ED,” 
Wood recommends. ED providers 
often get a false sense of assurance be-
cause they believe there is an appropri-
ate system in place. In most EDs, the 
radiologist sends an electronic report 
to the EP, and the EP reviews it and 
decides if follow-up is needed.

“That is the current system, and it’s 
just not working,” Wood laments. “It 
doesn’t account for human error.”

Incidental findings can become 
buried in the ED chart. They may not 
be communicated properly to the pri-
mary care physician when the records 
are sent. “In some more extreme cases, 
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the report may never even reach the 
primary care physician at all,” Hans-
com notes.

In such a situation, neither the pa-
tient nor the primary care physician is 
made aware of the incidental finding. 
“The ED provider, who is no longer 
responsible for the patient, does not 
follow up to make sure the proper 
steps have been taken,” Hanscom 
adds.

Later, if the patient presents symp-
toms of a more serious condition like 
lung cancer, Hanscom says, “there 
is a real potential that [the patient] 
will file suit for missed diagnosis.” In 
these cases, when the ED physician 

is named along with the primary care 
physician, the allegation against the 
ED doctor typically is failure to com-
municate test results. 

“Technology should be in place 
to put less burden on providers to 
communicate incidental findings,” 
Hanscom says. For instance, some 
electronic medical records immedi-
ately alert the patient’s primary care 
physician of an incidental finding. 

“These systems have the potential 
to ensure diagnoses are not missed and 
that the most important documented 
findings are instantly top of mind,” 
Hanscom says. Especially important 
documentation for the ED defense: 

The EP made every possible effort to 
communicate his or her incidental 
findings to the primary care physi-
cian. If this is documented clearly, 
Hanscom says, “the emergency physi-
cian is much more protected from 
liability.”  n
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Outcome of Discharged Patients  
a ‘Concerning Blind Spot’

Did a terrible outcome occur 
minutes, hours, or days after an 

ED visit? The timing complicates the 
defense of a subsequent malpractice 
claim for multiple reasons.

“A common plaintiff’s argument 
is the physician did not rule out the 
most dangerous possibilities on the 
differential diagnosis, even if they were 
less likely to be at play,” says Jason 
Newton, JD, senior vice president and 
associate general counsel at Medical 
Mutual Insurance Group of North 
Carolina. This scenario creates a cir-
cumstantial inference that something 
was missed in the ED, even if the 
standard of care was met. “Although 
it is not rare, it is a difficult scenario 
to explain to a jury,” says W. Bradley 
Gilmer, JD, an attorney at Baker 
Donelson.

Brent Reece, JD, director of 
risk management and advocacy 
at Sterling Seacrest Partners, says 
plaintiff attorneys “relish fact patterns 
that are easy to explain and easy for 
a jury to understand.” Most jurors 
enter the courtroom with a general 

understanding that one visits an ED 
for a medical emergency. Further, 
one should not be discharged until 
that medical emergency has been 
resolved. “Therefore, when a patient 
is discharged from the ED and has a 
bad outcome shortly thereafter, the 
plaintiff attorney can easily connect 
the dots for the jury,” Reece explains. 
Any documentation of what ED 
providers observed and what they 
considered becomes important. “The 
more detailed the record, the easier to 
remember and explain the provider’s 
decisions,” Reece notes. Depending on 
where the lawsuit is filed, the statute 
of limitation on these cases can be 
several years. 

“This means it may be several years 
after the care at issue was rendered 
before the provider is first asked to 
recount the patient’s presentation to 
the ED,” Reece adds.

Newton says to mitigate risks, EDs 
can take several steps:

• Ensure and document a 
clear understanding of discharge 
instructions. “The ED patient should 

be able to verbally repeat back the 
EP’s instructions,” Newton offers. 
Specifics on expectations for follow-up 
treatment also are important. These 
specific details should address two 
questions: “Exactly what circumstances 
merit returning to the ED?” and 
“Exactly when should the patient see his 
or her primary care physician?” If the 
EP says this should happen the “next 
day” or “in two days,” that may not be 
good enough. It is better to institute 
a process whereby someone can make 
an appointment for the patient at the 
primary care physician’s office. 

“Can the ED arrange that [ap-
pointment]? Has that [appointment] 
been communicated to the patient 
and contemporaneously documented 
in the chart?” Newton asks.

• Be mindful of obstacles to rec-
ommended follow-up care. Newton 
says EPs should consider whether the 
patient has transportation to make it 
to the follow-up appointment. If not, 
how does that affect the treatment 
plan? Did the EP document this dis-
cussion? Other considerations include:

https://bit.ly/2qlmVtz


126   |   ED LEGAL LETTER / November 2018              ReliasMedia .com

- a patient’s financial concerns, 
such as a high-deductible plan or lack 
of insurance;

- confidence the patient will follow 
up as prescribed;

- whether to admit a patient if the 
EP believes the patient is unlikely to 
follow up as prescribed.

“Emergency physicians who find 
themselves defendants in medical mal-
practice litigation sometimes ask the 
question, ‘What are we, babysitters?’” 
Newton notes. “Yes, you kind of are.”

Charting how someone arrived at a 
treatment decision curtails the plain-
tiff’s ability to engage in “Monday 
morning quarterbacking.” 

“Documenting the thought process 
of how a particular treatment decision 
is arrived at, even if it turns out to be 
the wrong one, in lieu of other op-
tions can be as important as arriving at 
the ‘correct’ decision,” Newton adds.

• Designate a person to call and 
follow up with patients. Of particu-
lar concern: Patients with reported 
chest pain, preliminary culture results, 
closed head injury, abdominal pain, 
pediatric fever. Also: Patients on 
prednisone tapers. “The call, the 
discussion, and the results of the 
discussion should all be documented,” 
Newton recommends. Gilmer agrees 
that follow-up contact is “certainly an 
added layer of protection” for EDs. 
This is particularly important for any 
symptoms that possibly could cor-
relate with a myocardial infarction, 
stroke, or pulmonary embolus, where 
treatments are time-dependent.

Newton gives these examples of 
good charting: “Follow-up call with 
patient on (date) at (time) who was in 
ED c/o chest pain yesterday. Spoke with 
patient who denied chest pain today 
and is feeling better. Reviewed discharge 
instructions. Patient reports she made 
appointment with cardiologist for (date/
time) and understands to return to ED 
if worse.” If the patient reports feeling 

worse, the documentation might 
state, “Patient instructed to immediately 
return to ED without delay, confirms 
she has transportation to do so and does 
not need EMS.  She expects to be here 
within X minutes. Triage alerted so 
processing can be expedited to treatment 
area upon arrival.” If no one answers: 
“Follow-up call made to patient at 
(insert phone number) on (date) at 
(time), no answer, left voicemail message 
to call ED at (insert phone number) as 
soon as possible and return if condition 
worsens.” In the ED at Edward 
Hospital in Naperville, IL, a next-day 
follow-up program has been in place 
for several years.

“Contacting discharged ED 
patients by phone or an automatic 
discharge follow-up program are 
ways of getting timely well-being or 
service feedback,” says Tom Scaletta, 
MD, CPPS, chair of the ED. Scaletta 
helped develop an automated dis-
charge follow-up program that reaches 
ED patients by email or text message.

“Next-day status-checking corrects 
a concerning blind spot that has al-
ways existed for the specialty,” Scaletta 
reports. A recent case involved a man 
who presented with low back pain 
after yard work. He was sent home 
with a diagnosis of lumbar strain 
and prescribed an opiate and muscle 
relaxant. The following day, the man 
received an e-survey about his ED visit 
that asked him, “Are you feeling better, 
the same, or worse?” The man indicated 
that his legs were becoming numb. He 
was instructed to immediately return 
to the ED. The diagnosis of epidural 
abscess was made. After surgical drain-
age, the man exhibited no neurologic 
deficits.

Even if ED patients are given 
“return if worse” aftercare instructions, 
some with serious problems do not 
return. “Patient feedback mitigates 
medical-legal risk by catching misdi-
agnoses early in the process,” Scaletta 

explains. Two common examples: 
appendicitis misdiagnosed as gastro-
enteritis and coronary artery ischemia 
misdiagnosed as gastroesophageal 
reflux disease. Even if patients are 
diagnosed correctly, they may worsen 
shortly after leaving the ED. “Devel-
opment of a procedure complication 
or adverse medication reaction may be 
both uncommon and not immediately 
obvious to the patient,” Scaletta adds.

About one-third of Edward Hospi-
tal’s ED patients complete the survey. 
“That can be doubled if providers 
or nurses share a compelling request 
before discharge,” Scaletta shares. For 
instance, ED nurses can state, “I really 
want to hear how you are doing tomor-
row. You’ll receive a text message with a 
link to a quick survey. Please use that to 
tell me if you are getting better or not.”

Five percent of those who com-
plete the survey report feeling “worse” 
and are called back by an ED nurse, 
according to estimates based on four 
years’ experience with 500,000 ED 
patients surveyed at Edward-Elmhurst 
Health. Of these, one in 25 are asked 
to immediately return for a repeat 
evaluation. Of this group, another 
one in 25 are diagnosed with a serious 
medical condition. 

“Of these, perhaps one in eight will 
file a claim,” Scaletta adds.

Based on these numbers, for every 
20,000 patients who come to the ED, 
one malpractice claim is prevented by 
routine postdischarge contact. “While 
the ROI is substantial due to defense 
costs and payouts, the process requires 
careful sifting through a big haystack 
to find a small needle,” Scaletta notes.

Sometimes, the follow-up system 
detects misunderstandings instead of 
misdiagnosis. This allows ED staff to 
apologize, if warranted. 

“By addressing complaints, a 
strained patient-provider relationship 
can be reconciled before any anger 
intensifies,” Scaletta notes.  n
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Legal Protections of AMA Form Only Go So Far  
if ED Patient Refuses Admission

A 63-year-old woman with a  
 history of smoking and previous 

coronary disease with diffuse abdomi-
nal pain underwent a CT scan, which 
revealed no abnormalities. Still, the 
patient’s pain persisted throughout her 
ED visit, unabated by medication.

At the end of the shift, the EP 
discussed admitting the patient. 
However, the patient refused, citing 
the need to care for her pets. After a 
long discussion, the patient signed an 
against medical advice (AMA) form, 
and left the ED. Later, the EP learned 
that the patient had been admitted to 
another hospital several days after her 
first ED visit with an acute abdomen 
and ischemic colitis. The patient sued 
the EP, alleging failure to diagnose an 
acute abdomen, failure to timely refer 
for surgical consultation, and that 
breach of the standard of care led to 
the adverse outcome.

“The patient asserted that she was 
not aware of how serious her condi-
tion could be,” says Alan Lembitz, 
MD, CEO at COPIC, a Denver-
based medical professional liability in-
surance provider. Two factors resulted 
in the case’s dismissal: excellent docu-
mentation in the ED chart explaining 
the EP’s medical decision-making 
and the signed informed refusal form. 
“Experts also supported that the ED 
physician did all he could do with a 
competent adult patient,” Lembitz 
adds.

There is no question that AMA or 
informed refusal forms can be strong 
legal defenses when competent adults 
make decisions that result in adverse 
outcomes. However, not all forms are 
equally protective. Often, says Lem-
bitz, “AMA forms seem to be binary 
— ‘my way or the highway.’” The 
forms do not state in clear language 
the recommended action, the risks of 

not complying with that recommen-
dation, or any reasonable alternatives. 
Also problematic: The capacity discus-
sion generally occurs in the record, 
not on the form.

By contrast, informed refusal is 
a process that honors a competent 
adult’s shared decision-making. It 
documents the preferred course the 
EP suggests. 

“But when that is not chosen by 
the patient, a next reasonable alterna-
tive can be chosen,” Lembitz notes. 
An ED’s informed refusal forms 
should address the following:

• Is the ED patient competent 
to make such a decision? “Although 
courts have found that intoxication 
can impair a patient’s competence and 
ability to refuse medical treatment, a 
patient who is intoxicated does not 
automatically lack the competence or 
capacity to make medical decisions,” 
Lembitz notes. Similarly, patients with 
psychiatric complaints can be difficult 
to assess but do not necessarily 
lack capacity to make an informed 
decision.

• Does the patient have the health 
literacy to understand his or her 
decision? 

• Does the patient understand 
the diagnosis and the reason for 
treatment? 

• Is the patient aware of 
alternatives?

• Can the patient communicate his 
or her choices? 

• Is there an understanding of the 
effects of the patient’s refusal?

According to Lembitz, the 
use of a properly executed AMA/
informed refusal form can create 
protection from future liability in 
three ways: clearly demonstrating 
that the patient understands the EP’s 
medical decision-making, creating the 

affirmative defense of “assumption 
of risk,” and establishing a record of 
evidence of the patient’s refusal of 
care. “The physician record needs 
to document that an adult with 
functioning decision-making capacity 
was presented with the risks, benefits, 
and alternatives and chose to refuse 
the recommendations,” Lembitz says. 
Involving family members can offer 
additional legal protection. “They 
can either help sway the patient into 
the recommendations, or they can 
support that the patient was informed, 
and chose poorly,” Lembitz notes.

A recent ED misdiagnosis claim 
highlights the risks of patients refusing 
admission without appropriate docu-
mentation. The case involved a man 
presenting with back and neck pain. 
“The patient was told that admission 
and observation was advised,” says 
John Davenport, MD, JD, physi-
cian risk manager of a California-
based HMO. The patient and fam-
ily asked if he could be discharged 
home instead. The EP agreed, on the 
condition that the patient follow up 
with his primary care physician in 
12 hours. “The patient went home 
and died of a myocardial infarction. 
The family sued based on informed 
refusal,” Davenport says.

There was no documentation that 
the family had been informed and 
refused admission. The case went 
to trial, resulting in a verdict for the 
plaintiff. Notably, family members 
testified that had they known the risk 
their dad and husband faced in going 
home, they would have consented to 
admission. 

“The ER doctor testified that he 
had warned them, but the family 
denied it,” Davenport adds.

Patients with decision-making ca-
pacity have the legal right to choose to 
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discontinue medical care, even if such 
a decision is against the EP’s advice. 
“It is well supported in the literature 
that patients who leave against medi-
cal advice are at higher risk for bad 
outcomes,” warns Renée Bernard, 
JD, vice president of patient safety at 
The Mutual Risk Retention Group 
in Walnut Creek, CA. To manage the 
risk that comes with this situation, 
Bernard suggests EPs take two steps:

• Confirm that the patient can 
make the decision with sufficient 
understanding of the risks, benefits, 
and alternatives. “Where capacity 
is not clear, the provider may engage 
psychiatry for assistance in determin-
ing capacity,” Bernard offers;

• Ensure a safe discharge plan to 
the extent possible. For example, it 
is advisable to assist with transporta-
tion or other resources if it makes 
the discharge plan safer, rather than 
refrain from assisting due to concern 
about the AMA decision. “The same 

as informed consent is a discussion 
and agreement between patient and 
provider,” Bernard says.

In California, there is a required 
hospital form intended to evidence 
such a discussion. Regardless of 
whether the patient agrees to sign 
the form, it must be offered. Further, 
regardless of whether the patient signs, 
the form has to be scanned into the 
patient medical record. 

“But this is not enough. The 
provider should absolutely, always 
document the discussion,” Bernard 
cautions, noting that quotes should 
be charted where relevant. “Patients 
leave for many reasons. It is important 
to attempt to address the patient’s 
concerns to the extent possible.” This 
might include dissatisfaction with wait 
time, anxiety, drug withdrawal, or 
other factors.

Involving an ED nurse in the 
discussion is always a good idea. “This 
is not only to enhance the discussion 

and understanding of the situation, 
but also to evidence these efforts,” 
Bernard notes.

Whether defending against lack 
of informed consent allegations or 
lack of informed refusal allegations, a 
single form is not the “be all and end 
all,” Bernard says. “But it’s important 
to complete one where required by 
regulations or hospital policy.”

Even if all the appropriate docu-
mentation is in place, it does not stop 
the patient who left AMA, or their 
family, from suing the EP. Possible 
allegations include failure to diagnose, 
failure to treat, and/or wrongful death.

“The defense to such allegations 
begins with proving that the patient 
assumed the risk after having an 
informed refusal of care discussion,” 
Bernard says. For a successful defense, 
Bernard recommends one “show 
that all that could be done for a safe 
discharge, given the patient’s decision, 
was done.”  n

Suicide Risk in ED: Thorough Assessment  
Derails Litigation

Eighteen patients committed 
suicide in an ED in the past six 

years, according to a new analysis 
from The Joint Commission.1

 “Regulatory surveyors are begin-
ning to expect thorough, validated 
suicide risk assessments to be charted 
for ED patients with behavioral 
health chief complaints that show 
positive risk for dangerousness to 
self,” says Scott Zeller, MD, vice 
president of acute psychiatric medi-
cine at Vituity in Emeryville, CA.

A key component of evaluation of 
a psychiatric patient, especially in the 
ED, is an assessment of danger to self 
and others. 

“Just writing something like 
‘suicidal ideation present’ would be 

insufficient,” Zeller explains. Suicidal-
ity and danger to others in a mental 
status exam should include three 
different aspects: thoughts, intent, 
and plan. 

Two examples of patients who 
present different degrees of risk:

• a patient who thought about sui-
cide occasionally but who expressed 
no intent to harm self or a plan of 
how to harm self;

• a patient who was actively 
suicidal with clear intent and with a 
premeditated plan.

“Including patient quotes can be 
very helpful in documentation, both 
for establishing dangerousness but 
also for safety,” Zeller offers. Com-
ments such as “I would never hurt 

myself, I have my children to think of ” 
or “I’m going to kill myself when I leave 
here by jumping off a building” can 
be very revealing. These can serve to 
justify the EP’s decision-making.

“The better an ED documents 
that they did a careful assessment that 
shows their decision was supported 
by appropriate reasoning, the more 
difficult it would be for plaintiffs to 
argue they did not adequately assess 
risk,” Zeller adds.

Many traditional risk factors of 
suicidal behavior, such as previous 
suicide attempts, did not emerge as 
important in a recent study.2 

“It is possible this is due to us 
examining future suicide attempts 
among those previously presenting 
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Did ED Fail to Give Appropriate  
Discharge Instructions?

An ED patient was prescribed  
 antibiotics but never filled the 

prescription. A few days later, the 
patient returned to the ED septic. 
The patient sued, alleging that the EP 
should have admitted the patient for 
further evaluation.

“Even though the patient should 
have taken the antibiotic prescribed at 
the first ED visit, it would be difficult 
to demonstrate that negligence was 
related to the ED physician failing 
to admit the patient for further work 
up,” says Paul C. Kuhnel, JD, an 
attorney in the Roanoke, VA, office of 
LeClairRyan. This makes it easier for 
the EP to claim that the plaintiff failed 
to mitigate her damages. “Compara-
tive negligence is available in many 
jurisdictions. Failure to mitigate dam-
ages, a close cousin to contributory 
negligence, is also available,” Kuhnel 
adds.

Contributory negligence, in those 
jurisdictions that recognize it, can 
be difficult to demonstrate. This is 
because the patient’s negligence must 
occur at or about the same time as 

the physician’s alleged negligence. The 
difficulty of arguing that the patient 
is at fault for failing to tell the EP an 
important piece of history is another 
obstacle.

 “In dealing with healthcare profes-
sionals versus a patient who may not 
have education beyond high school, 
the jury could likely conclude the 
physician should have elicited that his-
tory from the patient,” Kuhnel offers.

Other malpractice claims have 
involved patients discharged from the 
ED with an incorrect diagnosis, such 
as gastroenteritis. “The ED providers 
do not discuss with the patient what 
specific symptoms the patient should 
look out for in order to return to 
the ED,” Kuhnel explains. Typically, 
the patient is just handed a generic 
discharge summary that tells him or 
her to return to the ED if symptoms 
worsen. “Often, the patient does not 
return in a timely manner,” Kuhnel 
notes.

It is “a must” that ED patients 
sign a document stating that they 
received discharge instructions, 

says William C. Gerard, MD, 
MMM, CPE, FACEP, chairman and 
professional director of emergency 
services at Palmetto Health Richland 
in Columbia, SC. This document, 
and the instructions themselves, 
should be a part of the medical record. 
But this is not enough. “It should 
be documented that the patient was 
given verbal instructions and that they 
understood them, even repeated them 
back,” Gerard says.

The same applies to any family 
members or others present. “Docu-
mentation that an opportunity was 
provided for additional questions and 
that at the end of the encounter all 
were satisfied puts the provider on 
solid ground should things go awry,” 
Gerard advises.

Generally, Gerard says 
personalizing instructions provides 
more protection to healthcare 
workers. At first glance, discharge 
instructions might appear extremely 
detailed, covering every possible 
scenario. Things quickly go wrong for 
the ED defense team if it is revealed 

with suicidal ideation,” acknowledges 
Brooke Ammerman, PhD, one of the 
study’s authors.

The researchers’ goal was to im-
prove suicide risk prediction in EDs. 
“With approximately 40% of indi-
viduals who die by suicide presenting 
to the ED in the year prior to their 
death, the ED represents a unique 
environment for suicide risk manage-
ment,” says Ammerman, an assistant 
professor of psychology at University 
of Notre Dame.

The researchers used information 
that ED providers would have readily 
available to them, such as the patient’s 
electronic medical record, to identify 

unique factors associated with suicide 
attempts among ED patients. “The 
long-term goal is to utilize findings 
from this study, combined with repli-
cation studies, to modify and improve 
how suicide risk is determined in the 
ED,” Ammerman explains.

It is important to keep in mind 
that these are findings from a single 
study with a relatively small sample. 
“The findings do suggest, however, 
that in making clinical judgments 
about suicide risk, it may be impor-
tant for providers to consider factors 
that may not traditionally indicate 
risk, such as sleep disturbance and low 
energy,” Ammerman offers.  n
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the information was simply cut and 
pasted into the ED chart. “Sincere 
instructions that turn out to be 
macros can cause one to question 
authenticity and whether it was 
performed at all,” Gerard warns.

Some evidence suggests that pa-
tients are better able to recall video-
taped discharge instructions that they 
viewed while in the ED.1 “This never 

really caught on; but recently, a new 
trend is developing,” Gerard notes. 
Some EDs are recording the patient’s 
discharge instructions on handheld 
devices, then storing them on the elec-
tronic medical record patient portal 
so patients can access them anytime, 
even on their own smartphones. 
Documenting that this process was 
used can be legally protective. “It 

shows care, compassion, and personal-
ized involvement of the clinician and 
the patient,” Gerard says.  n
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Many EPs Rely on Observation  
to Mitigate Legal Risks
Many EPs routinely place patients 

in observation if those patients 
do not meet inpatient admission 
criteria but EPs believe the patients 
are at risk. This is true even if the 
perceived risk is just 1%, according to 
a recent study.1

“The motivation for this study was 
to extend our understanding of how 
emergency physicians make decisions 
about patients,” says Brad Wright, 
PhD, the study’s lead author.

Researchers interviewed 24 
EPs who reported using a mix of 
intuitive and analytic thinking in 
initial decisions to admit, observe, 
or discharge patients, depending on 
the physician’s individual level of risk 
aversion. Key findings:

• Placing patients under 
observation made some physicians 
slow down, go through mental 
checklists, and approach things in a 
step-by-step manner;

• Others cautioned against 
overreliance on observation services in 
the face of uncertainty.

The researchers sought to 
understand how EPs decided to place 
patients in observation in the first 
place. They also wanted to know 
whether the additional time afforded 
by placing a patient in observation 
might permit EPs to slow down 
and shift from intuitive thinking 

to analytic thinking. “The biggest 
surprise in our findings is that there 
is no one-size-fits-all answer,” Wright 
says. EPs reported reliance on a mix of 
both types of thinking. “Most striking 
to us was that observation stays could 
prove to aid or inhibit decision-
making depending on the physician,” 
Wright notes. 

More experienced EPs and those 
who were more closely adherent to 
protocols seemed to use observation to 
aid decision-making. 

“By contrast, when physicians just 
put someone in observation because 
they weren’t quite sure what was 
going on and weren’t comfortable 
sending the patient home, the patients 
could languish under observation 
for a longer period of time while 
undergoing numerous tests,” Wright 
adds.

The EPs were clear that they were 
prone to put patients in observation if 
those patients did not meet inpatient 
admission criteria but there was a 
sense that something was “off.” One 
or two EPs openly admitted that if 
they perceived the risk of an adverse 
event to be even 1%, they would 
likely place the patient in observation. 
“That means a lot of patients probably 
end up being observed that could 
be safely sent home, but it also 
means that patients are kept safe,” 

Wright offers. “Placing patients in an 
observation situation will lessen the 
chance of a lawsuit,” says Katherine 
M. Anderson, JD, an attorney with 
Baker Donelson in Memphis, TN. A 
recent case involved a young woman 
who came to the ED with a terrible 
headache. The patient was discharged 
with a diagnosis of migraine headache 
and cautioned to return to the 
ED if she experienced any further 
symptoms.

Hours after leaving the ED, she 
suffered a stroke. The patient sued, 
and the plaintiff attorney alleged the 
patient’s bad outcome could have been 
prevented if she had been placed in 
observation.

“‘If only you had observed the 
patient’ is a common attack from 
the plaintiff’s bar,” Anderson notes. 
Documentation as to why the patient 
was ready to be discharged is the best 
defense against this allegation.

Timothy C. Gutwald, JD, a 
healthcare attorney in the Grand 
Rapids, MI, office of Miller Johnson, 
says the fact that a patient was placed 
in observation can work against the 
ED defense team. It serves as another 
medical decision the plaintiff will 
argue was below the standard of care.

“It may be protective in an 
EMTALA lawsuit, assuming 
similar patients were also sent to 
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CME/CE QUESTIONS

1. Which is true regarding legal 

risks of incidental findings?

a . The radiologist is the only 

provider with a legal obligation 

to inform the patient of incidental 

findings .

b . “Critical finding” protocols, 

which only require a call if there is 

danger of immediate harm, often 

insulate and exculpate radiologists 

from liability .

c . The EP cannot be held liable if 

it can be proven that the radiolo-

gist did not recommend a specific 

follow-up test or mention it as a 

secondary diagnosis .

d . The radiologist can be held 

liable only for failing to inform the 

patient, but not for failing to inform 

the EP of the incidental findings .

2. Which is true regarding legal 

risks of post-discharge bad 

outcomes?

a . It is ineffective for a plaintiff 

attorney to try to convince the 

jury something must have been 

missed during the ED visit simply 

because of the timing of the bad 

outcome, because the scenario is 

so commonplace .

b . Often, there is a circumstantial 

inference that something was 

missed in the ED, even if the stan-

dard of care was met .

c . EDs should avoid specifying 

next-day timeframes for follow 

up with primary care physician 

because it appears as though the 

discharge was presumed unsafe .

d . Documentation of the EP’s 

thought process for a particu-

lar treatment decision is legally 

protective only if the decision turns 

out to be the correct one .

3. What can EPs do to reduce 

legal risks of patients who leave 

AMA?

a . Confirm that the patient can 

make the decision with sufficient 

understanding of the risks, benefits 

and alternatives .

b . Determine capacity solely in the 

ED, without involvement of other 

specialists such as psychiatry .

c . Refrain from assisting patients 

with transportation, because it 

opens the door to a potential 

EMTALA violation .

d . Involve an ED nurse in the dis-

cussion only if the patient or family 

requests it .

4. Which is true regarding ED 

patients placed in observation 

and EMTALA?

a . The fact that a patient was 

placed in observation offers no 

protection in an EMTALA lawsuit, 

even if similar patients also were 

sent to observation status . 

b . The fact that a patient was 

placed in observation can work 

against the defense because it can 

serve as another medical decision 

the plaintiff will argue was below 

the standard of care .

c . In an EMTALA lawsuit, observa-

tion generally is more legally pro-

tective than admitting the patient . 

d . Most federal jurisdictions have 

held that an ED’s EMTALA respon-

sibilities continue despite a good 

faith admission .

observation status. However, in an 
EMTALA lawsuit, it is far more 
legally protective to have admitted the 
patient,” Gutwald says. Most federal 
jurisdictions have held that a good-
faith admission extinguishes an ED’s 
EMTALA responsibilities.

A good plaintiff attorney will 
explore whether a patient met the 
criteria for either admission or 
observation. “It offers the plaintiff 
attorney and their expert another 
decision to criticize — and gives a jury 
an alternative to grab onto,” Gutwald 
adds.

Robert D. Kreisman, JD, a 
Chicago-based malpractice attorney, 
agrees that placing an ED patient in 
observation is not necessarily legally 
protective in the event of an injury or 
death to the patient caused by delay in 
diagnosis and treatment. 

Recently, Kreisman was contacted 
by a woman who reported that her 
mother presented to an ED with 
slurred speech and loss of strength on 
one side. The patient’s daughter asked 
for an MRI to determine whether 
there was an onset of stroke. The 
patient was placed in observation, 
with several hours passing before 
the MRI was performed. The MRI 
revealed the patient’s stroke, which 
left the patient unable to speak and 
paralyzed on one side.

“This scenario may be one where 
a sound claim could be brought 
against the emergency department’s 
physicians and hospital because 
of the delay related to the time 
spent observing the patient rather 
than trying to diagnose and treat,” 
Kreisman says.  n
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