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ED Communication  
Breakdowns True Cause  
of Many Malpractice Lawsuits

A new analysis reveals the current 
state of malpractice in emer-
gency medicine and the impor-

tance of good communication in the ED 
setting.1

The existing body of evidence on 
malpractice risks specific to the ED 
made it difficult to identify cohesive 
themes. To determine the best risk-
reducing methods, researchers analyzed 
52 studies on EDs and malpractice. “We 
highlight what might lead to lawsuits, 
and how to prevent them,” says Martin 
Huecker, MD, the study’s lead author 
and a research director at the University 
of Louisville. Two key findings:

• Specific diagnoses are linked to
ED lawsuits consistently. The high-
risk list includes missed myocardial 
infarction (MI), missed fractures or 
foreign bodies, appendicitis, wounds, 
intracranial bleeding, aortic aneurysm, 
and pediatric meningitis. “Most physi-
cians appreciate the risks of missed MI 
and appendicitis. Missed fractures and 
wound infections may be less well-
known,” Huecker explains.

• ED patients who leave against
medical advice (AMA) are high risk 
persistently. “This is important to high-
light, as many believe they are relieved 
of risk when someone signs out AMA,” 
Huecker says.

Based on the findings, the researchers 
identified specific behaviors that appear 
to prevent litigation. 

“Most are common sense. But it 
sometimes helps to be reminded of these 
evidence-based strategies to mitigate 
risk,” Huecker says. These behaviors 
include constructive communication, 
intelligent documentation, use of clinical 
practice guidelines, careful management 
of AMA patients, and ensuring follow-
up for diagnostic studies ordered while 
in the ED.

Of course, these behaviors will not al-
ways protect emergency physicians (EPs) 
from litigation. The only characteristics 
of EPs that seem to predict lawsuits are 
years in practice and numbers of patients 
seen, according to the authors of another 
recent study.2 “It can and will happen to 
all of us,” Huecker notes.
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Communication breakdowns 
appear to be even more predictive 
of malpractice litigation than injury. 
Considering this important finding, 
EPs should develop a “real interper-
sonal relationship with the patient, 
more than a business transaction,” 
Huecker offers.

Most ED patients “want cer-
tainty in the diagnosis,” says Mark F. 
Olivier, MD, FACEP, FAAFP, risk 
manager medical advisor at Lafay-
ette, LA-based Schumacher Clinical 
Partners. This is not always possible 
in the ED, especially with conditions 
such as nonspecific abdominal pain. 
When uncertainty exists in a patient 
deemed stable for discharge, Olivier 
says, “discharge instructions should 
include red flag symptoms indicating 
a need to seek immediate medical 
attention or return to the ED.”

 Alan Lembitz, MD, chief medi-
cal officer at COPIC, a Denver-based 
medical professional liability insur-
ance provider, recommends these 
three practices: “hard stops” to ensure 
incidental findings are communi-
cated, auditing ED policies to ensure 
tracking and follow-up of all criti-
cal findings, and reconciliation of 
radiologic findings (if the final report 
is not ready at time the patient is 
discharged).

“Communication issues are one 
of the causative factors in a majority 
of ED malpractice claims,” Lembitz 
notes, offering some recent examples:

• An ED nurse documented a 
patient’s vital signs at discharge, 
but did not alert the EP of a key 
abnormality.

• The lab returned a critical 
positive blood culture 24 hours 
after a pediatric patient had been 
discharged to outpatient care. No 
one followed up with the patient, 
who died of sepsis 18 hours later. 
There was no process in this ED to 
ensure that all critical results from 

prior visits are reconciled. “Their 
defense is that they assumed the 
outpatient pediatrician would follow 
up,” Lembitz recalls.

• A CT scan revealed appendi-
citis and an incidental renal lesion. 
The patient was admitted with a 
successful appendectomy but was 
found to have metastatic renal cancer 
20 months later. Neither the surgeon 
nor the EP told the patient about 
the worrisome renal lesion. “Each 
assumed the other had or would do 
so,” Lembitz reports.

• During a shift change, the 
outgoing EP told the incoming 
EP that a patient was ready to be 
discharged. The patient had pre-
sented with weakness, epigastric 
discomfort, and fever, with chest 
X-ray results pending. The incoming 
EP discharged the patient without an 
examination after reviewing the chest 
X-ray and seeing no infiltrate. “The 
patient returned to the ED four days 
later septic with a necrotic bowel. A 
review of the chest X-ray showed a 
free air stripe under the right hemi-
diaphragm,” Lembitz says.

Bad rapport, inadequate educa-
tion, and language barriers prevent 
effective communication between 
EPs and patients. “This can lead to 
anger, dissatisfaction, and litigation,” 
Olivier says, noting that breakdowns 
can occur “anywhere in the ED pro-
cess.” He often sees these scenarios 
come up in malpractice claims: 

• An incomplete EMS report 
regarding the mechanism of injury 
of a motor vehicle accident, which 
causes the ED provider to overlook 
something;

• ED nurses document abnormal 
vital signs, which are not communi-
cated verbally;

• An EP fails to provide a com-
plete report for an admitted patient, 
delaying treatment (especially prob-
lematic at night when the patient 

mailto:customerservice@reliasmedia.com
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EXECUTIVE SUMMARY

Poor communication in the ED is an underlying cause of many malpractice 

lawsuits, according to the authors of a recent analysis . Risk-reducing tactics 

include:

• conveying uncertainty to patients, if appropriate;

• ensuring incidental findings are communicated;

• auditing compliance with policies on critical findings .

may not be seen until the following 
morning);

• At shift change, the oncoming 
EP overlooks the findings;

• Patients are not notified of X-ray 
discrepancies revealing incidental 
findings that require follow-up. 

“A combined effort by all members 
of the ED team can help to avoid 
potential communication breakdowns 
in the ED process,” Olivier says.

Mamata Kene, MD, chief of 
medical legal affairs at Kaiser Perma-
nente Fremont (CA) Medical Center, 
says poor communication among 
multiple providers caring for ED 
patients is a “substantial risk.” For in-
stance, handoffs at change of shift are 
critical moments when key informa-
tion needs to be passed on to ensure 
appropriate care and follow up. “Spe-
cifically, communicating outstanding 
test results and treatments that need 
to be addressed before a disposition 
decision is made is important,” Kene 
says. 

EPs may fail to diagnose pneumo-
nia because of a missing X-ray result 
or fail to administer tPA because they 
were not told of a stroke patient’s “last 
known normal” time. In one recent 
case, an EP ordered antibiotics for 
sinusitis after a discharge order was 
placed, but it was not communicated 
to the ED nurse. The patient never 
received the prescription, and devel-
oped an epidural abscess from exten-
sion of frontal sinusitis. “The failure 
to treat resulted in significant disease 
and morbidity,” Kene notes.

Kene says practitioners can reduce 
the risk of miscommunication by 
fostering an ED culture that encour-
ages and values teamwork and com-
munication between all providers. It 
also is important to create a struc-
tured bedside handoff procedure that 
includes reviewing pertinent clinical 
details as well as outstanding tests and 
treatment decisions.

Hospital processes also come 
into play. One recent malpractice 
lawsuit centered on a hospital’s failure 
to communicate relevant policies 
regarding lab testing to a newly hired 
EP. A pregnant patient presented to 
the ED with severe preeclampsia, 
shortness of breath, hypotension, and 
tachycardia. 

“The EP’s instinct was 
that the patient was suffering 
from complications of severe 
preeclampsia,” says Keith C. Volpi, 
JD, an attorney at Polsinelli in 
Kansas City, MO. However, the 
EP recognized that the patient’s 
presentation was consistent with an 
internal bleed and wanted to rule 
that out. 

“His first step was to get a CBC 
to evaluate counts and determine 
whether they were consistent with 
acute blood loss,” Volpi notes.

At the EP’s previous hospital, 
every order from the ED was treated 
as “stat,” regardless of whether it 
was specifically designated as such 
in the electronic medical record 
(EMR). Based on that assumption, 
the EP did not identify this patient’s 
CBC order as “stat,” so the order 
was prioritized as routine. When the 
CBC results came back 90 minutes 
later, it was clear that the patient 
was losing blood and an emergency 
surgery was necessary. The plaintiff 
attorney alleged that the surgery 
could have been prevented, or at least 
minimized, had the acute bleed been 
identified an hour earlier. “Perhaps 

the EP should have done his home-
work and learned that all orders from 
the ED were not treated as stat unless 
designated as such,” Volpi says. 

The hospital also could have made 
its policy clear to new providers. 
“Either way, this easily preventable 
breakdown in communication led 
to exposure and liability for the EP,” 
Volpi adds.

Lembitz says it is important to 
recognize that ED communication 
can be synchronous (voice or 
face-to-face) or asynchronous 
(entered in the EMR, texted, or 
faxed). The risk of asynchronous 
communication is that it is easy 
to assume such communication 
actually has been transmitted, and 
that a timely response will happen. 
As the aforementioned malpractice 
cases make abundantly clear, this is 
a dangerous assumption to make on 
both counts.

“Delays are inherent to the process 
if the closed loop communication 
doesn’t occur,” Lembitz warns.  n
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EXECUTIVE SUMMARY

Shared decision-making can mitigate malpractice risks in the ED setting, 

according to recent research . EPs should:

• involve patients proactively;

• be transparent about uncertainty; 

• explain all options, even if one seems more reasonable to the EP .

Shared Decision-Making in ED Mitigates  
Malpractice Risk

Words to the effect of “we have a 
decision to make” that are said 

to ED patients routinely can decrease 
malpractice risks, suggest the results 
of recent research.1

“A lot of lawsuits are about poor 
communication or the perception 
of poor communication, even when 
there is no medical error,” says Eliza-
beth M. Schoenfeld, MD, MS, the 
study’s lead author and an assistant 
professor in the department of emer-
gency medicine at University of Mas-
sachusetts Medical School-Baystate.

Seeking to learn more about the 
medical-legal ramifications of shared 
decision-making for EDs, researchers 
randomly split 804 participants into 
three groups. All read a conversation 
and were asked to imagine they had 
been part of that conversation and 
then experienced an adverse outcome 
(a missed diagnosis of appendicitis). 
One group’s conversation included 
no shared decision-making. The other 
two groups’ conversations included 
either brief or thorough shared 
decision-making. Both those groups 
were 80% less likely to report a plan 
to contact a lawyer than those who 
were not exposed to shared decision-
making.

Within the “no shared decision-
making” group, 41% of respondents 
reported they were “somewhat” or 
“very likely” to contact a lawyer to 

discuss litigation. These percentages 
were 12% and 11% for the “brief ” 
and “thorough” shared decision-mak-
ing groups, respectively.

The authors of a previous study 
found that EPs were split on their 
views of how shared decision-making 
would affect their own legal risks.2 
Some EPs believed patients would 
be less likely to blame the EP. “A few 
said that if there is an error and a bad 
outcome, they were going to get sued 
either way,” Schoenfeld notes.

Shared decision-making could 
help EPs cut down on defensive 
ordering of diagnostic tests. “One end 
of the spectrum is that doing every 
test is legally protective,” Schoenfeld 
offers. “We all do a lot of low-yield 
testing for various reasons.” Her cur-
rent work with focus groups indicates 
that some patients believe undergoing 
a CT scan is an indication the EP is 
taking them seriously. Once patients 
comprehend their low risk, combined 
with possible negative consequences 
of the test, some will change their 
minds about testing.

“If the patient is OK with that 
small risk, then together we have 
made that decision,” Schoenfeld says. 
“But some EPs are just not comfort-
able with this, and do all the tests 
anyway.”

Of 661 adult ED patients sur-
veyed at three academic medical 

centers, most wanted some degree of 
involvement in decision-making but 
were not always comfortable say-
ing so. About half of those surveyed 
reported they would wait for an EP 
to ask them to be involved.3 “More 
proactive engagement of patients by 
clinicians is often needed,” Schoen-
feld adds. Often, shared decision-
making is thought of as useful only 
if there is more than one medically 
reasonable option. “But it can be 
done even when just one option is 
appropriate,” Schoenfeld says. The EP 
can explain all options and why only 
one is reasonable. The EP has reached 
a decision already, but this allows the 
patient to agree with the decision.

 “We are not always good at 
explaining the reasons behind our 
decisions,” Schoenfeld acknowledges. 
“EPs’ medical decision-making is of-
ten the crux of malpractice litigation.”

A shared decision-making con-
versation could stop a bad outcome 
simply because the EP learns more 
information. For example, when tests 
so far have returned negative and a 
patient does not exhibit any cardiac 
risk factors, an EP might explain 
she is leaning away from admission. 
However, the patient may interject 
that two siblings died of heart attacks 
in their 40s. “Sometimes, decisions 
do change when you get more input,” 
Schoenfeld says.

Schoenfeld would like to see 
EPs make a habit of discussing their 
reasoning every step of the way, as 
by saying, “We have some choices here. 
Based on what you are telling me, it 
would make sense to do this. This is 
what I’m thinking and why. Is that OK 
with you?”

EPs are “motivated to rule 
things out with absolute certainty,” 
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Schoenfeld explains. “The problem is 
our aim for absolute certainty hurts 
people.” No EP wants a patient to get 
hurt because something was missed, 
but shared decision-making could 
influence EPs to be more tolerant 
of some degree of risk. For some 
patients, says Schoenfeld, “a 2% 
chance of missing something, which 
is a 98% chance that everything is 
fine, may be acceptable.”

EPs may overestimate their own 
risk of a particular patient filing a 
lawsuit, Schoenfeld says. “Our life-
time risk of being sued is pretty high, 
but risk per patient is quite low.”

Most EPs are reluctant to ac-
knowledge uncertainty. “This is super 
challenging, but for the most part, 

we should share uncertainty. We 
just have to get better at doing it,” 
Schoenfeld offers.

The EP might say: “If you were 
10 years older, I’d definitely admit 
you. And if you didn’t have high blood 
pressure, I’d send you home with no 
hesitation. But you’re somewhere in the 
middle, so let’s talk about it.” By weigh-
ing the pros and cons of admission vs. 
discharge home, the patient shoulders 
some responsibility for the decision. 

“With the patient agreeing with 
you, you have just solved a problem 
together,” Schoenfeld says.  n
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EXECUTIVE SUMMARY

Data demonstrating reliability of e-triage allow the defense to refute 

arguments that using the tool breached the standard of care . 

• Various triage tools have been attacked as unreliable yet remain widely used .

• Some EDs continue using outdated triage systems .

• Plaintiffs would have to show another triage tool could have prevented a bad 

outcome .

New E-Triage Tools Unlikely to Face Standard  
of Care Challenge

N ew e-triage tools have produced 
some solid data demonstrat-

ing their validity.1 But what are the 
liability implications for EDs who are 
early adopters?

“None of the tools are perfect. E-
triage is new but in my opinion has a 
reasonable solid foundation for imple-
mentation,” says Daniel J. Sullivan, 
MD, JD, FACEP, president and CEO 
of the Sullivan Group, a Denver-
based medical risk management and 
patient safety organization. Given the 
evidence of the tool’s reliability, it is 
unlikely one could argue convincingly 
that e-triage is below the standard of 
care. “I don’t think there is much, if 
any, room for criticism by a plaintiff 
on that count,” Sullivan predicts.

The plaintiff would have to show 
that another, more reliable triage 
tool should have been used instead, 
a daunting task. “The other triage 
methods are definitely imperfect and 

increasingly under attack,” Sullivan 
explains.

This does not mean those tools 
are below the standard of care, either; 
these tools are used in many EDs. 
Thus, it is hard to argue that using 
these other tools is so unreasonable 
that such use constitutes a breach of 
the standard of care. “Looking at how 
many hospitals use them, it would be 
difficult to effectively attack anyone 
or a hospital for using them,” Sullivan 

says. “Currently, there is little or no 
basis either way for a legal challenge.”

It is possible a plaintiff could 
criticize e-triage if the bad outcome 
occurred because of mistriage. “But 
with so many other variables at play 
in emergency room decision-making, 
I just don’t see a case turning on this 
issue,” Sullivan offers.

Sullivan is unaware of any mal-
practice cases in which the use of a 
particular triage tool was the primary 

https://bit.ly/2QoNgB6


18   |   ED LEGAL LETTER / February 2019              ReliasMedia .com

focus, even if EDs used outdated 
three-level systems. However, as 
evidence accumulates, that could 
change. Under one scenario, e-triage 
could continue to demonstrate 
superiority to other tools, leading to 
higher adoption rates in a particu-
lar geographic region or nationally. 
“Down the road, I could see calling 
the use of an outdated or inadequate 
triage tool substandard,” Sullivan says.

Although triage tools take some-
what different approaches, they suffer 
from the same issue, says Scott Levin, 
PhD: “There is a lot of variability 
in how they are applied.” With the 
Emergency Severity Index (ESI) tool, 
most ED patients are assigned to level 
3 triage, some with significant illness. 
“That is a mixed bag of patients. 
Some are probably safe waiting, and 
some are not,” Levin says. “It is a 
safety issue.”

Levin led a team of researchers 
who developed an e-triage tool to 
risk-stratify patients and sort out 
those who should not be waiting. 

“Triage is an important decision done 
with little information,” says Levin, 
an associate professor of emergency 
medicine at the Johns Hopkins Uni-
versity School of Medicine. 

E-triage showed equal or better 
identification of patient outcomes 
compared to ESI, according to Levin 
and colleagues’ work on a multisite 
retrospective study of nearly 172,726 
ED visits in urban and community 
EDs.1 Of the more than 65% of 
visits triaged to ESI level 3, e-triage 
identified about 10% who may have 
benefited from triage to a level 1 or 
2. This group was at least five times 
more likely to experience a critical 
outcome, such as death, emergency 
surgery, or ICU admission.

The researchers’ goal is to glean 
information from millions of ED 
visits and put all that information 
to use when the triage decision is 
made. “We really feel that there is 
all this data in the EMR and it’s not 
being used like it should,” Levin says. 
“Other industries leverage their data 

to make decisions, but healthcare is 
new to this.” 

Better predictive models could 
determine the risk of a patient dying, 
needing an emergent procedure, or 
being hospitalized, with triage deci-
sions informed by that data. “We’ve 
also found that you need the nurse 
no matter what,” Levin notes. “The 
nurse, in harmony with this technol-
ogy, can do better than the tool alone 
or the nurse alone.” 

Of course, more accurate triage 
mitigates legal risks. “Any case where 
the patient with a time-dependent 
condition is waiting too long and 
there’s a delayed diagnosis, triage 
plays a part in that,” Levin warns.  n
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EXECUTIVE SUMMARY

EMR issues can create potential liability for EPs, hospitals, and vendors under 

many circumstances . Examples include:

• EMRs malfunctioning due to design flaws or interactions with other systems;

• users creating workarounds or using features incorrectly;

• hospitals failing to carefully evaluate EMR functionality prior to 

implementation;

• ED providers receiving inadequate training or failing to participate .

Is EMR to Blame for Bad Outcome? Possible  
Liability Exists for EP, Hospital, and Vendor

Not uncommonly, an ED patient’s 
bad outcome can be traced 

back in some way to the EMR. If so, 
multiple parties may find themselves 
defendants in malpractice litigation.

“It is unlikely that a hospital, 
administrator, or EMR designer 
would be held responsible in a 
lawsuit simply because the EMR 
was poorly designed,” says Sandeep 

Mangalmurti, MD, JD, a member of 
the American College of Cardiology’s 
board of trustees working group 
on medical professional liability 
insurance. It is a different story if 
the EMR actually malfunctioned. 
“For example, if it failed to flag a 
patient’s allergies, then I suspect 
liability concerns would be broader,” 
Mangalmurti says. There are some 
factors one can use when determining 
who is ultimately found liable:

• ED providers. EMRs “invite 
and induce human errors in numer-
ous ways. The vendors have been 
collectively very imperfect, and 
sometimes actually careless,” says 
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Michael Victoroff, MD, department 
of patient safety and risk management 
at COPIC. The order-entry system of 
some EMRs facilitated 22 different 
types of medication error risks, ac-
cording to the results of one study.1

“The notion that EMRs help 
to reduce errors may not always be 
true,” says Edward Monico, MD, 
JD, assistant professor in the depart-
ment of emergency medicine at Yale 
University School of Medicine. One 
reason is that EPs sometimes rely on 
previously documented history and 
parts of the exam without concern 
for its accuracy. In this manner, says 
Monico, “EMRs allow physicians and 
other care providers to perpetuate 
mistakes.”

Still, a mere documentation error 
is not enough for a successful law-
suit; an ED patient must be harmed 
because of it. “Documenting a physi-
cal exam component, which did not 
in fact take place, may not result in 
liability if it can be shown that the 
error did not give rise to the damage 
alleged,” Monico offers.

However, cases with sloppy, inac-
curate charting are very difficult to 
defend. “False documentation can 
still result in charges of fraud,” Victo-
roff notes.

In a recent paper, author Linda 
Harrington, PhD, DNP, RN-BC, 
argued that many problematic EMR 
issues are wrongly blamed on users.2 
“Misattribution of the causes to users 
delays resolution and prolongs the 
problems and associated risks,” says 
Harrington, a professor at Baylor 
College of Medicine in Houston.

ED providers must navigate 
numerous screens and menus to find 
potentially life-saving information 
and remember what data are needed 
and where to find that data. This 
reliance on memory, says Harrington, 
“increases EMR-associated cognitive 
load, which is well-documented to 

result in negative consequences.” Call-
ing attention to these EMR short-
comings can backfire quickly on the 
ED defense team. EPs would have to 
admit they continued to work despite 
the risk to patients. “Would you 
work for a year in a hospital where 
you knew the sterilizer didn’t work 
reliably?” Victoroff asks. “Whose fault 
would that be?”

Harrington argues that ED 
providers have a right to expect that 
EMRs are functioning appropriately 
and contain minimal or no risk to 
patients and themselves. “Clinicians 
are not hardware or software safety 
experts,” Harrington notes. “And 
where exactly would [EPs] work, as 
the vast majority of hospitals have 
EMRs, all with known deficits?”

A peer review process can allow 
ED providers to air safety concerns 
about EMRs in a forum largely 
protected from legal discovery. “This 
isn’t for covering up bad practice, but 
it’s to allow sincere and open criticism 
without mincing words,” Victoroff 
offers.

• The hospital. It is unknown how 
often hospitals are named in claims 
based on EMR design or function. 
“There are anecdotes, but we should 
probably assume many of these events 
settle off the record,” Victoroff says.

For hospitals to reduce risks, Man-
galmurti advises that the selection and 
implementation of EMRs should be 
led by the people using them, not by 
administrators who do not appreciate 
all the clinical issues. Further, EDs 
should use clinical decision systems 
that are up to date with the latest 
guidelines.

Plaintiffs can bring the hospital 
into the claim by arguing that due 
diligence was not conducted, that the 
EMR was not vetted carefully before 
it was purchased, or that the system 
was not tested well enough before 
implementation. This is because the 

hospital has a duty to buy, use, and 
maintain equipment in good working 
order. “This is one weakness the jury 
may find in the ‘we have lousy equip-
ment’ claim,” Victoroff cautions.

• The vendor. “It’s stranger every 
year that plaintiffs do not seem to 
have figured out how to reach into 
the deep pockets of the vendors,” 
Victoroff laments.

Indemnification clauses are one 
way vendors insulate themselves from 
malpractice litigation. The “learned 
intermediary” defense doctrine 
holds that the manufacturer fulfilled 
its duty upon providing all neces-
sary information to the hospital, a 
“learned intermediary,” which then 
interacts with the consumer of the 
product. Despite this, says Victoroff, 
“nothing is ironclad in contract law.” 
Victoroff is unaware of any ED mal-
practice cases in which hospitals have 
overcome these challenges and held 
vendors legally responsible.

“But one thing docs need to know 
is that their malpractice insurance al-
most certainly excludes coverage from 
anyone they indemnify,” Victoroff 
says. This means that when hospitals 
or EPs sign the contract stating they 
will “hold harmless” the vendor, any 
defense expenses are coming out of 
their own pocket.

Some hospitals are negotiating 
limitations on liability with vendors. 
“There has been a move away from 
boilerplate contracting with EMRs,” 
says Deborah E. Ballantyne, JD, a 
risk management analyst at the ECRI 
Institute. In any case, Ballantyne says 
it is possible a vendor could be held 
liable for an EMR’s design flaw — 
unless it was part of a modification 
requested by the hospital.

“The harm suffered by an ED 
patient may or may not be causally 
linked to the EMR,” Ballantyne says, 
noting that unless the treatment deci-
sion was a direct result of the design 
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flaw, liability would remain with the 
EP. “What comes to mind is an error 
where the EMR consistently misiden-
tifies lab results. If abnormal results 
do not generate an alert to the ED 
provider, the defense may have a valid 
argument that the EMR was at fault, 
and the vendor should be liable.

During malpractice litigation, 
it often becomes apparent that the 
EMR made it difficult to access im-
portant data, such as allergy informa-
tion that requires multiple clicks to 
view. It can be hard to distinguish 
something the patient told a triage 
nurse minutes ago from years-old 
medical history. Auto-populated data 
also can create erroneous records. 
“These could be persuasive argu-
ments, but may not hold the same 
weight as a design flaw,” Ballantyne 
adds.

To place liability squarely on the 
vendor, the hospital would need to 
demonstrate that the EMR was more 
complex to use than advertised or did 
not perform according to specifica-
tions. “The hospital is responsible to 

fully vet the EMR system,” Ballantyne 
notes.

The vendor could argue that user 
errors can be eliminated with train-
ing, raising questions about whether 
the hospital provided enough edu-
cation to ED providers. “Training 
records would likely be reviewed for 
staff and clinicians who treated the 
patient at issue,” Ballantyne says.

Previously documented complaints 
about EMR usability, if brought into 
evidence, could support the EP’s con-
tention that the EMR contributed to 
harm. However, this argument would 
not deflect liability from the hospital. 
“The hospital was in control of which 
type of EMR system was implement-
ed,” Ballantyne explains.

The plaintiff may not even be 
aware that the EMR was the cause or 
contributing factor in the patient’s 
injury or death at the time the lawsuit 
is filed. This raises the possibility of 
the defendants bringing in the vendor 
as a third-party defendant. “Or, in 
the case where the vendor was also 
a defendant, the provider defendant 

would file a cross-claim, asserting 
whatever theories of liability fit the 
facts,” Ballantyne says.

According to Ballantyne, the ven-
dor could face liability if the design 
flaw was known to the vendor and 
not disclosed or discoverable during 
vetting. Also, the vendor could be 
held liable if the design flaw pro-
vided incorrect information and that 
information was the primary basis for 
a medical decision. Ultimately, Bal-
lantyne says, “The EP cannot delegate 
medical decision-making to a com-
puter program.”  n
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Negligence or Innocent Mistake? Either Can  
Trigger Investigation of ED Nurse

An 18-month-old boy with 
high fever is diagnosed with 

acute otitis media. The EP orders 
800 mg of azithromycin IV. The 
pharmacist, realizing the error, sends 
the correct dose of 80 mg. The ED 
nurse, assuming the 80 mg order is 
a mistake, administers the original 
higher dose to the child, who codes 
and dies. “The resulting board of 
nursing investigation found the nurse 
guilty of unprofessional conduct and 
negligence,” says Melanie L. Balestra, 
a nurse attorney based in Newport 
Beach, CA. 

A Facebook post describing 
“drunks and vagrants” in the ED 
became the focus of another recent 
investigation. “A hospital colleague 
reported it to the board of nursing, 
which found the nurse guilty of 
unprofessional conduct and issued a 
public reprimand,” Balestra says.

Balestra has seen other situations 
trigger investigations of ED nurses, 
including errors in patient care dur-
ing transitions of care and handoffs; 
inadequate histories, sometimes due 
to inaccurate information given by 
caregivers; physician orders for medi-

cation that is never administered, 
or incorrect dosages or medication 
given; leaving disoriented or agitated 
geriatric patients at risk for falls unat-
tended; and violating patient privacy 
regulations on social media. “Many 
will also end up as malpractice cases,” 
Balestra says. “Most patients file a 
lawsuit first.” 

This ensures statutes of limitation 
do not run out in the time it takes 
the investigation to resolve. Even if 
the ED nurse prevails in a malpractice 
lawsuit, the nurse still can be found 
guilty in the disciplinary action, 
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which does not require damages to 
be proven. For instance, poor docu-
mentation can result in disciplinary 
action even if it did not harm an ED 
patient. “Most states have an auto-
matic limit from a malpractice lawsuit 
for mandatory reporting to the board 
of nursing,” Balestra adds. “This can 
be as low as $3,000.”

Kathleen McCormac, BSN, JD, a 
nurse attorney based in San Francisco, 
has seen a surge in investigations 
involving missing narcotics. Usu-
ally, these investigations are triggered 
when a routine audit of the ED’s 
automated medication dispensing 
system reveals a discrepancy. “In the 
course of the investigation, sometimes 
it becomes clear that the nurse is not 
as careful as other nurses,” McCormac 
observes.

Busy ED nurses sometimes take 
shortcuts with the required pro-
cess of “wasting” medication that is 
removed from the dispenser but not 
administered. This must occur in the 
presence of another nurse and must 
be documented in the ED chart. “It 
just doesn’t routinely happen,” Mc-
Cormac notes. Investigators some-
times confront surprised nurses with 
evidence that appears the nurse may 

be diverting the medication to herself 
or someone else. “[Investigators] may 
say, ‘We looked at 30 nurses in your 
department, and you had double the 
amount of undocumented wasting of 
narcotics,’” McCormac says. “Nurses 
are shocked when the data are put in 
front of them.”

  Often, there is an innocent 
explanation. For example, admit-
ted patients sometimes leave the ED 
before ordered narcotics are adminis-
tered. Regardless of the exact circum-
stances, McCormac advises ED nurses 
to undergo a blood test right away to 
prove they were not taking narcotics 
at the time. 

“This often isn’t done until the in-
vestigation phase, which can be a year 
after the event,” she explains.

Most ED nurses would imme-
diately contact an attorney if they 
received a notice of intent to sue. 
However, they react much differ-
ently if contacted by an investigator. 
“ED nurses tend to view the board as 
their advocate,” McCormac explains. 
“They’re a bit naïve about how the 
system works.”

ED nurses also assume hospital ad-
ministrators will have their backs, but 
that can change quickly. “[Nurses] 

can’t imagine the hospital separating 
so widely from them, especially if 
they’ve worked in the institution for 
a long time. They often don’t see that 
coming,” McCormac says.

Statements made to investigators 
without legal representation can com-
plicate the nurse’s defense. Offhand 
remarks offered in explanation can 
make it impossible to avoid disciplin-
ary action. “We certainly don’t want 
the nurse saying something on the 
record that is different from what 
they will say at a hearing,” McCormac 
says. “Testimony under oath in the 
malpractice case [also] can be used 
against the nurse in the licensing 
matter.”

The best way for an ED nurse to 
protect his or her license against both 
disciplinary action and malpractice 
allegations? Practice according to the 
standard of care with every patient 
encounter, says American Association 
of Nurse Attorneys President Carolyn 
Dolan, JD, MSN, FNP-BC, PNP-
BC. Although compliance cannot 
guarantee nurses will not be investi-
gated or sued, Dolan says “it goes a 
long way in demonstrating profes-
sional endeavor to meet a standard of 
care.”  n

After Malpractice Allegations,  
EP Productivity Decreases

F ear of litigation does not signifi-
cantly affect the way EPs prac-

tice, based on research on variation 
in state laws governing malpractice 
exposure.1,2 A group of researchers 
from Harvard set out to look at how 
EPs react to the actual experience of 
someone suing them.3

“The goal of our paper is to un-
derstand how the medical malpractice 
system can shape physicians’ practice 

patterns and lead to defensive medi-
cine,” says Caitlin Carroll, the study’s 
lead author. 

The researchers analyzed about 
700 EPs and about 11 million ED 
discharges in the state of Florida. 
“Most of what is known about defen-
sive medicine comes from observing 
physician behavior tied to legal re-
forms, such as state caps on monetary 
damage awards,” Carroll notes.

Carroll and colleagues took a new 
approach. “We wanted to study a 
different dimension of liability: im-
mediate exposure to the malpractice 
system,” she explains. “The ED is a 
nice context for studying malpractice 
for a few reasons.” Decision-making 
is more challenging due to the lack of 
ongoing relationships with patients. 
Also, most EPs will be sued during 
their careers. Yet, there are little data 
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on how actual experience with the 
liability system affects their percep-
tion of malpractice risk. “This is 
important,” Carroll says. “Allegations 
of malpractice have consequences for 
physicians who are not covered by 
malpractice insurance — for example, 
reputation damage.”

The researchers analyzed ED dis-
charges in Florida and physician-level 
data on malpractice claims to study 
the effect of malpractice allegations 
on the labor supply and treatment 
intensity decisions of EPs. “One 
interesting finding is that malpractice 
allegations have two effects that work 
in opposite directions,” Carroll says. 
After they are sued for malpractice, 
EPs oversee fewer discharges. How-
ever, they spend more money on their 
remaining patients.

“This result suggests that defensive 
medicine can have an important in-
fluence on medical practice patterns, 
even if the aggregate effect on spend-
ing is close to zero,” Carroll says. 
Some other key findings:

• EPs’ patient loads are reduced 
significantly after litigation is filed, 
and this is persistent over time. 

Most research on how malpractice 
affects physician labor supply focuses 
on the number of physicians practic-
ing in a particular area (e.g., a state). 
This study’s finding, says Carroll, 
“suggests that malpractice pressure 
can lead to important changes in 
physician labor supply, even if the 
number of physicians in an area 
remains constant.”

• EPs provide more intense care 
for their remaining patients, in-
creasing total charges per patient by 
about 5% after an allegation.

• EPs responded equally to 
legitimate claims of negligence as 
to allegations that ultimately are 
dismissed. 

“Our results suggest that legal 
reforms surrounding damage caps 
may not fully address liability pressure 
for physicians and other healthcare 
providers,” Carroll says.

 In ongoing work, Carroll and 
colleagues are studying whether EPs 
adjusted practice patterns equally for 
all patient types after a malpractice 
litigation, or whether EPs used infor-
mation from the allegation to adjust 
care for clinically relevant patients. 

It appears that the EPs’ practice 
changes were driven by the fact that 
they were sued, not how accurate the 
allegations really were, or how much 
money, if any, ultimately was paid 
out. 

Thus, says Carroll, “more recent 
proposals, such as alternatives 
to litigation and safe harbors for 
physicians that follow clinical 
guidelines, may be more promising 
if they change the claim resolution 
process.”  n
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Speech Recognition Technology for EDs  
May Increase Malpractice Risks

S even out of 100 words in 
speech recognition-generated 

documents contain errors, many of 
which involve clinical information, 
according to the authors of a recent 
study.1 “Some errors could potentially 
lead to malpractice,” says Foster 
Goss, DO, one of the study’s authors.

Previously, Goss worked with 
other researchers on a study of the ED 
setting specifically. They analyzed a 
random sample of 100 notes dictated 
by attending EPs using speech 

recognition software in the first half 
of 2012.2 Researchers found 1.3 
errors per note. Up to 15% of errors 
were found to be critical, potentially 
leading to miscommunication that 
could affect patient care.

“Most clinicians perceive the 
error rates to be lower,” says Goss, 
adding that, unfortunately, “errors 
such as these, or simple syntax errors, 
are often left uncorrected in the ED 
chart.” Two recent cases serve as 
examples:

• A 25-year-old female presented 
to the ED with a soft tissue infection 
on her arm. The EP’s comment that 
the patient had missed her “period” 
was interpreted by the software as a 
punctuation mark. She returned to 
the ED the next day with worsening 
cellulitis on her arm and was 
prescribed an antibiotic that was 
contraindicated during pregnancy.

• A physician’s dictation of 
“inadequate evaluation to exclude 
neoplasia” was interpreted as 

https://bit.ly/2ArfpT6
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“adequate evaluation to exclude 
neoplasia.”

 It is not that EPs are careless. 
“They genuinely don’t want their 
notes to have errors. But this is a 
sign of a more systemic problem,” 
says Goss, an assistant professor of 
emergency medicine at the University 
of Colorado School of Medicine. 
Asked to see more patients in less 
time, EPs turn to speech recognition 
to improve efficiency. “Errors 
may be the byproduct of trying to 
comply with time constraints and 
documentation requirements,” Goss 
offers.

For ED providers, speech 
recognition technology “is incredibly 
valuable in our clinical workflows, 
allowing us to tell the patient story 
and narrative,” Goss says. Post-
processing tools are in development 
to detect mistakes. Until then, 
correction will rely on careful 
proofreading of dictations by the EP. 
“Like any technology, it’s not perfect,” 
Goss says. “It makes mistakes. As a 
result, clinicians need to carefully 
proofread their dictations.”

Of the raw speech recognition 
transcriptions evaluated in the 2018 
study, 96.3% contained at least one 
error, and 63.6% contained at least 
one clinically significant error.1 “Our 
findings confirmed the need for 
manual review in this process,” says 
Li Zhou, MD, PhD, lead author. 
“User training, quality assurance, and 
auditing may also be helpful.”

The error rate decreased 
significantly after a medical 
transcriptionist review. The rate 
declined further after the clinician 
reviewed the edited transcript. “The 
comparatively low error rate in 
edited and signed notes highlights 
the crucial role that manual review 
plays,” says Zhou, an associate 
professor at the division of general 
internal medicine and primary care 

at Brigham and Women’s Hospital in 
Boston.

A recent analysis of 51,000 closed 
malpractice claims from 2014 found 
nine cases in which inaccurately 
transcribed medical dictations by 
speech recognition systems led to 
patient harm.3 

“Very little is known about 
speech recognition errors in the ED 
setting,” notes Max Topaz, PhD, 
RN, MA, lead author. Although 
speech recognition in the ED was 
found to be a contributing factor in 
a very small fraction of the cases, the 
researchers found that the number of 
cases has increased over time.

“We found that speech recognition 
technology contributed to the 
cases rather than directly causing 
the patient harm,” says Zhou, who 
worked with Topaz and others on this 
research. 

Sloppy charting was an issue in 
additional malpractice cases included 
in the analysis. 

“We couldn’t be certain, though, 
to what extent speech recognition 
errors were related to careless 
documentation,” says Topaz, the 

Elizabeth Standish Gill associate 
professor of nursing at Columbia 
University School of Nursing in New 
York City. 

Regardless of the precise number 
of cases, there is no question that 
speech recognition technology is used 
increasingly in EDs. Considering this, 
says Topaz, “we expect to see more 
issues related to this technology in the 
near future.”  n
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1. Which did a recent review of ED 

malpractice claims find?

a . Miss rates for myocardial infarc-

tion have decreased significantly in 

recent years .

b . Forms signed by patients as-

suming responsibility overwhelm-

ingly result in dismissal of court 

cases involving patients who leave 

against medical advice .

c . Aortic aneurysm has dropped 

off the list of high-risk diagnoses 

due to implementation of new 

protocols .

d . Wounds and missed fractures 

are among the diagnoses consis-

tently linked to lawsuits .

2. Which should EPs do to reduce 

legal risks, according to Alan 

Lembitz, MD?

a . Always make sure discharged 

patients have a specific diagnosis 

even where uncertainty exists .

b . Audit ED policies to ensure 

tracking and follow-up of all critical 

findings .

c . Place the obligation on outpa-

tient pediatricians to follow up on 

any critical positive blood cultures 

that come back after discharge .

d . Operate under the assumption 

that all orders from the ED are 

treated as “stat .”

3. Which is true regarding ED 

legal risks and shared decision-

making, according to the 

authors of a recent study? 

a . Unless patients directly ask for 

involvement, shared decision-

making increases legal risks . 

b . Shared decision-making makes 

patients less likely to contact an 

attorney .

c . Asking patients for input 

increases risk unless there is more 

than one medically reasonable 

option .

d . Acknowledging uncertainty is 

linked to higher payouts in mal-

practice litigation .

4. Which is true regarding state 

board investigations of ED 

nurses?

a . Damages are necessary for 

nurses to be found guilty in a disci-

plinary action . 

b . Poor documentation can result 

in disciplinary action only if an ED 

patient was harmed .

c . If the ED nurse is found not 

liable in a malpractice lawsuit, the 

nurse cannot be found guilty in a 

disciplinary action .

d . Deposition testimony in mal-

practice litigation can be used 

against the ED nurse in a licensing 

matter .
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