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Can Communication and  
Resolution Programs Prevent 
ED Malpractice Lawsuits?

If an ED patient is seriously hurt 
by a medical error, a costly, years-
long malpractice lawsuit probably is 

inevitable, at least according to standard 
thinking. Yet there is growing awareness 
of an alternative to this all-too-familiar 
story.

“A new approach is emerging, pro-
moting immediate and ongoing com-
munication with patients and families 
after an unexpected outcome,” says 
Evan M. Benjamin, MD, MS, FACP, 
chief medical officer of Ariadne Labs at 
Harvard T. H. Chan School of Public 
Health.

Healthcare facilities are adopting 
communication and resolution pro-
grams (CRPs), a comprehensive ap-
proach for responding to unintended 
patient harm. However, EPs have been 
conditioned for decades to do just the 
opposite when something unexpected 
happens.

“Traditionally, hospitals have taken a 
‘deny and defend’ posture when things 

go wrong in medical care,” says Mi-
chelle M. Mello, JD, PhD, professor of 
health research and policy at Stanford 
University School of Medicine.

The authors of a recent study 
evaluated the liability effects of CRP 
implementation at four Massachusetts 
hospitals. Researchers examined before-
and-after trends in malpractice claims’ 
volume, cost, and time to resolution. 
These data were compared to similar 
hospitals that did not adopt CRPs.1

“This study looked at what hap-
pened when a group of hospitals started 
systematically acknowledging when 
unexpected, adverse outcomes occurred 
in care; apologizing; and proactively of-
fering compensation where substandard 
care caused serious harm,” says Mello, 
one of the study’s authors. Some key 
findings:

• CRP implementation was associ-
ated with fewer new claims and lower 
legal defense costs at two large hospitals. 
“I was a bit surprised we didn’t see even 
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larger reductions in claims volume 
and costs than we did,” Mello says;

• CRP implementation was not 
associated with significant changes 
(either increase or decrease) in the 
number of new claims receiving com-
pensation, compensation costs, total 
liability costs, or average compensa-
tion per paid claim. Nor was imple-
mentation associated with a signifi-
cant change in time to resolution;

• None of the hospitals experi-
enced worsening liability trends after 
CRP implementation. 

“There is no downside to this. It 
does not increase legal costs. In fact, 
there is immediate cost savings,” says 
Alan C. Woodward, MD, FACEP, 
another of the study’s authors and 
cofounder of the Massachusetts 
Alliance for Communication and 
Resolution following Medical Injury.  

No studies to date on CRPs 
have separated the ED setting from 
other areas of the hospital. “While 
it isn’t unique to the ED, emergency 
physicians [EPs] are at high risk of 
lawsuits because they don’t have an 
established relationship with patients 
and don’t have ongoing information,” 
Woodward explains.

The study’s findings suggest that 
apology and proactive compensa-
tion can be pursued in any setting, 
including the ED, without adverse 
financial consequences. “I don’t think 
there is anything distinctive about 
the application of the program to the 
ED setting,” Mello says.

Transparency makes patients feel 
respected and less likely to feel the 
need to contact an attorney. “They 
feel less need to sue, and the system 
learns,” Benjamin says. “All this can 
be accomplished without an increase 
in lawsuits or liability costs.”

Despite some encouraging data, 
it remains unclear whether EDs (and 
hospitals in general) can really expect 
lower liability costs from CRPs. 

There is “a lot of uncertainty” in this 
regard, Mello acknowledges.

Speaking honestly with patients 
defuses anger that sometimes fu-
els malpractice lawsuits. Likewise, 
compensating injured patients early 
clearly saves money since protracted 
litigation is avoided. But there is 
another consideration: The sheer 
number of people receiving payouts 
with this approach. Typically, plain-
tiff attorneys take only a tiny fraction 
of cases, mostly egregious negligence 
coupled with high damages. “In the 
traditional system, very few patients 
injured by substandard care ever get 
compensated,” Mello notes.

Freely admitting error, along with 
offered compensation of varying 
amounts, could raise total liability 
costs for hospitals if it turns out 
that many more patients receive 
payments. “Uncertainty about this 
issue continues to be a barrier to 
widespread adoption of the CRP ap-
proach,” Mello says.

The study’s findings help resolve 
uncertainty about the liability effects 
of admitting and compensating 
medical errors. Here, the evidence is 
clear: The CRP approach does not 
expand liability risk and may, in fact, 
improve some liability outcomes.

“Hospitals can do the right thing 
— be honest about errors, apologize, 
and compensate patients who are 
injured by negligence — without ad-
verse financial consequences,” Mello 
concludes.

 Massachusetts, Oregon, and Iowa 
have passed laws permitting privi-
leged discussions between physicians 
and patients after medical errors and 
allow for compensation offers when 
appropriate.

“The results in those states have 
been so favorable that other states 
are considering passing similar laws. 
It’s really going to take off,” says 
Florence LeCraw, MD, an adjunct 
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professor in the Andrew Young 
School of Policy Studies at Georgia 
State University.

In 2009, Tennessee’s Erlanger 
Health System launched a CRP. The 
authors of a recent study examined 
12 years of data from before and after 
that program started.2 Researchers 
found a 66% reduction in legal claims 
filed, a 51% reduction in defense 
costs, and a 53% reduction in the 
time required to close.

The median time interval to 
resolve a claim decreased significantly, 
from 17 months to eight months. 
“Just think of how much less time 
a physician spends in their career 
with an open claim, which is one of 
the most stressful times in a person’s 

life,” says LeCraw, one of the study’s 
authors.

No medical error occurred in 65% 
of adverse events; an analysis showed 
that appropriate care was provided. 
In these cases, Woodward says, “You 
express regret that it happened. You 
support their medical and psycho-
social needs. But there is no offer of 
compensation.”

Rarely, people still demand com-
pensation — and litigation is un-
avoidable. “The good news for physi-
cians is that you are then going to 
court with a very strong case — and a 
lot of support,” Woodward adds.

When medical errors occurred, 
they were openly acknowledged and 
fully explained. Notably, 43% of the 

time these cases were resolved by 
apology alone. “About 60% of that 
group had legal representation, and 
they still didn’t want money. They 
just wanted to know what happened,” 
LeCraw says.  n
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ED Provider Apologies: Dangerous  
or Legally Protective?

Conventional wisdom holds that 
any EP who admits fault (or 

even displays empathy) probably 
will end up in court hearing their 
own words used against them. Still, a 
growing number of states are passing 
apology laws to protect against this 
possibility.

“More and more states are adopt-
ing apology laws because the research 
shows that they work,” says Samuel 
D. Hodge, Jr., JD, a professor of 
legal studies at Temple University.

Richard Cahill, JD, says, “For 
many years, the medical commu-
nity has been accused of refusing 
to discuss adverse events as part of 
a perceived conspiracy of silence.” 
Many EPs fear that compassionate re-
marks will be used against them, even 
those practicing in states with apol-
ogy statutes. Although 39 states, plus 
the District of Columbia and Guam, 
have instituted such laws, protections 
vary widely.1 “Congressional efforts to 

enact legislation that would protect 
such discussion with patients and 
their families from later use in civil 
litigation have, unfortunately, thus 
far been unsuccessful,” notes Cahill, 
vice president and associate general 
counsel at Napa, CA-based The Doc-
tors Company.

EPs are not always familiar with 
the protections (or lack thereof ) af-
forded by their state’s statute. “The 
continuing litigious nature of our 
culture should serve as a reminder to 
physicians that they must still be on 
the defensive whenever a suboptimal 
result occurs,” Cahill cautions, noting 
that apology laws generally fall into 
one of three categories:

• complete protection for state-
ments regarding empathy, regret, 
condolences, sorrow, commiseration, 
benevolence, and even responsibility 
or fault;

• limited protection for statements 
concerning sympathy while 

specifically excluding statements of 
fault or liability;

• limited protections for expres-
sions of sympathy, but without any 
references to how statements ac-
knowledging personal responsibility 
will be treated.

Cahill says EPs should keep in 
mind that “as time passes, memories 
dim, and the prospect of litigation 
increases, recollections of what exactly 
was said and by whom likely will vary 
at deposition or at trial.” A family 
member may testify the EP stated, “It 
was all my fault. We made a terrible 
mistake.” In reality, the EP may have 
simply said, “I’m so sorry you are going 
through this.”

To protect against this possibility, 
Cahill recommends EDs develop a 
policy on how to conduct conversa-
tions after an adverse event. These 
should address who should be pres-
ent, the scope of what should be 
said, and specifics on what should be 
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avoided. Cahill advises against ED 
providers making these statements: 

• blaming a colleague for an ad-
verse or unexpected outcome;

• admitting care was somehow 
negligent or inadequate;

• suggesting that different or addi-
tional treatment would have prevent-
ed the untoward consequence;

• offering any opinions that are 
not based on personal knowledge or 
reasonable medical probability.

Cahill says patients and families 
are “more willing to forgive an unex-
pected outcome and reject contacting 
a lawyer to get answers where the 
conversation is honest, direct, respect-
ful, and conducted in a professional 
manner.”

There is not much chance to build 
trust with patients in the fast-paced 
ED setting. Still, that does not mean 
apologies are not possible. Quite the 
contrary, says Doug Wojcieszak, 
founder of the Sorry Works! Coali-
tion. “The value of empathy —  and 
apology if there’s been a mistake — 
is more needed in the ED than we 
thought years ago. Bad things can 
happen. Unfortunately, you don’t 
have relationships to fall back on.”

Many ED providers assume 
apologies are not feasible due to 
limited time with patients and fam-
ily. Wojcieszak points to customer 
service-oriented industries such as 
airlines or hotels, where words like 
“I’m sorry” can quickly turn bad situa-
tions around. 

“If apologies are absent, it can take 
a bad situation and make it worse,” 
Wojcieszak says. “Since time is lim-
ited, when things do go bad, you’ve 
got to work really fast.”

The precise extent of legal protec-
tions offered by statutes is largely 
irrelevant, according to Wojcieszak. 
“If you talk to defense counsel, 
they’ll say it makes ED doctors more 
comfortable if they think it can’t be 

used against them,” he acknowledges. 
However, the larger picture is that the 
EP is conveying compassion to the 
patient or family. If litigation occurs, 
this paints a picture of a caring EP. 
The important thing, Wojcieszak says, 
is that when something goes wrong 
and a credible review shows a mistake 
was made, the EP should return to 
the family to make things right. “If 
you go through all that, and you still 
get sued ... you should be more than 
happy to have defense counsel put 
you on the stand to tell what you 
did,” Wojcieszak says.

The EP defendant would be able 
to respond to questions such as: Did 
you explain what happened? and Did 
you try to resolve it fairly and equitably 
without going to court? 

“That’s the kind of stuff that gets a 
jury to say, ‘What the devil am I here 
wasting my time for? Why couldn’t y’all 
just figure this out?’” Wojcieszak adds.

This kind of testimony makes a 
plaintiff appear greedy — and the EP 
appear very sympathetic. Wojcieszak 
recommends these practices in the 
ED setting:

• Make statements of empathy 
freely, without worrying too much 
about the particular wording of 
statutes. “ED doctors are worried 
they will get sued if they say some-
thing, but they never look at the 
other side of the equation: ‘If I’m 
quiet, will the family suspect I’ve done 
something bad?’” Wojcieszak says. 

• Offer to help while the patient 
or family is still in the ED. EPs 
might ask, “I see you’re upset. How can 
I help right now?” This keeps the lines 
of communication open. ED staff can 
assist with phone calls, facilitating 
access to hospital chaplains, food, or 
lodging.

• Give a specific timeframe for 
when the family will be contacted 
with more information. Statements 
such as “We need to figure out what 

happened. We are going to get back 
to you by 2:00 tomorrow” let people 
know when to expect a response, 
making it less likely they will contact 
an attorney.

• Have someone else present 
during disclosure conversations. If 
the EP, or whoever is speaking, mis-
speaks or falters, “which can happen, 
the second person can save the day,” 
Wojcieszak says. This can be a nurse, 
chaplain, risk manager, or patient 
advocacy employee.

Many ED providers remain hard-
wired to avoid anything that sounds 
like an apology at all costs. This 
wariness is rooted in some incorrect 
assumptions. 

“What they think is true about 
how lawyers work is usually not,” says 
Wojcieszak, noting that when plaintiff 
attorneys weigh whether to pursue an 
ED malpractice claim, they are look-
ing at whether the standard of care 
was met and the amount of potential 
damages. 

“But they also look for what I call 
‘gotcha’ factors,” Wojcieszak contin-
ues. These are things that can really 
make a jury angry, such as insensitive 
ED nurses or an arrogant EP who 
turned his or her back on a devastated 
person who just wanted answers. 

“If the medicine is close or there 
is not a lot of value, these are factors 
that can make the jury want to send a 
message,” Wojcieszak says. 

On the other hand, says 
Wojcieszak, “If I have five or 10 other 
cases on my desk to pick from, and 
the ED chart says the doctor apolo-
gized and did all the right things, that 
might not be my favorite.”  n
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30 ED-Related Cases Resolved Without Litigation

A s chief clinical risk officer at 
Premier Physician Services, Tom 

Syzek, MD, FACEP, was responsible 
for loss prevention and claims 
management. “We never had a single 
case in which a physician’s apology 
was used against us in court in Ohio, 
West Virginia, or South Carolina,” 
Syzek says.

Syzek was involved in resolving 
about 30 claims using disclosure, 
communication, apology, and 
offer. The group contracted with 
hospitals to provide ED care and 
was self-insured through a captive 
insurance company. When a patient 
or family contacted the hospital with 
a complaint, they were referred to 
Syzek by the hospital’s risk manager 
if the case involved one of the group’s 
employed EPs.

“In each of these cases, I was in 
direct contact with the patient, the 
parents of a minor, or the family 
representative,” Syzek recalls. Syzek 
also remained in contact with hospital 
risk managers and informed them of 
the eventual outcome and resolution 
of each case. This was the process:

• Syzek stayed in frequent contact 
with the patient or family, and met 
with them in person;

• A thorough investigation of the 
event included a review of all medical 
records and interviews with involved 
parties;

• A determination was made as to 
negligence and causation;

• When warranted, an apology 
was made to the patient or family, 
along with a plan for education and/
or remediation of the responsible 
clinician;

• A financial offer was made, but 
the patient or family was encouraged 
to seek legal advice and representation 
before agreeing on the final 
settlement;

 n Negligent airway management in 
EDs

 n Hospital liability for ED violence

 n Legal exposure if EPs report EMR 
safety concerns

 n Defenses to highly publicized ED 
disasters
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• Final resolution occurred 
through a legal agreement, including 
financial compensation when 
appropriate.

All cases were approached using a 
process of investigation, disclosure, 
and apology. “In addition, there were 
offers made and accepted, but only 
in those cases where I felt we or the 
physician had some degree of fault 
or liability,” Syzek says. If it was 
determined no error was made, there 
was no offer. Here are some of the 
cases involving ED care:

• A pregnant woman lost a fetus at 
viable gestational age due to the EP’s 
delayed recognition and treatment of 
pre-eclampsia. The case was resolved 
via communication, apology, and 
offer, conducted with the patient’s 
spouse;

• A 37-year-old man with a foot 
laceration sustained permanent injury 
due to inadequate evaluation and 
treatment by the EP. The case was 
resolved with direct communication, 
an apology, and offer to cover 
expenses related to missed work and 
subsequent medical care;

• An EP failed to diagnose a 
tendon laceration in a 70-year-

old man’s hand wound, resulting 
in permanent injury. The case was 
resolved via direct communication, 
apology, and offer to the patient;

• An EP failed to detect and 
remove a retained foreign body 
in a 6-year-old’s foot laceration. 
The case was resolved with direct 
communication with the parents, 
apology, and offer;

• An elderly man with abdominal 
pain was misdiagnosed on three 
ED visits and was diagnosed with 
cholecystitis. The case was resolved via 
communication with patient, apology, 
and offer for compensation of missed 
work and additional medical care 
required;

• An EP initially failed to diagnose 
epidural hematoma on a CT scan of 
a 25-year-old man with blunt head 
injury. The radiologist over-read the 
CT scan the next day. 

The hematoma was noted, the 
patient was notified, and the patient 
returned for subsequent appropriate 
care. 

The case was resolved by direct 
communication with the patient 
and family, an apology, and a small 
financial offer.  n
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Was ED Unprepared for Critically Ill Child?  
Guidelines Could Help Prove It

The risk of a poor outcome for 
a critically ill child “is high 

when a system is not ready to meet 
the emergency needs of that child,” 
says Katherine Remick, MD, 
FAAP, FACEP, FAEMS, chair of the 
National Pediatric Readiness Project 
(NPRP). New guidelines from the 
NPRP can be used to prove that an 
ED fell short in this regard.1

A major risk for EDs is “the unan-
ticipated presentation of a critically 
ill or injured child,” Remick notes. 
To evaluate EDs’ pediatric readiness, 
NPRP surveyed more than 4,000 
ED leaders about compliance with 
recommendations from a 2009 policy. 
There were some concerning findings 
that could arise during ED malprac-
tice litigation:

• A physician or nurse pediatric 
emergency care coordinator did not 
work in half of EDs;

• Fifty-five percent of EDs had not 
created a quality improvement plan to 
address pediatric emergency care;

• About half of EDs lacked a 
disaster plan that included care needs 
for children;

• About one-third of EDs had 
no process to ensure weights were 
measured and recorded in kilograms 
only. “If children aren’t weighed in 
kilograms only, this can result in 
medication dosing errors and signifi-
cant harm,” Remick explains.

The guidelines could help plain-
tiffs demonstrate that ED care was 
negligent. Still, guidelines alone do 
not establish the standard of care. 
“They can, however, be used by plain-
tiff’s attorneys and experts as evidence 
to support allegations that the care 
provided was below the standard of 
care,” says Jonathan M. Fanaroff, 
MD, JD, professor of pediatrics at 

Case Western Reserve University 
School of Medicine. 

He says allegations in pediatric ED 
malpractice claims tend to involve 
a delay in treatment or a missed or 
incorrect diagnosis. For instance, mal-
practice claims have alleged EPs diag-
nosed gastroenteritis when the child 
actually had appendicitis. “Utilizing 
critical thinking and reevaluation can 
minimize the risk of cognitive errors,” 
Fanaroff says.

Most EDs see a tiny number of 
pediatric patients compared to adults. 
“Specifically, 69% of EDs see fewer 
than 15 children per day,” Remick 
notes. These EDs are not necessarily 
ready to manage a critically ill child. 
Although 83% of pediatric ED visits 
occur at these low-volume sites, the 
frequency of critically ill children is 
low. 

“High-quality emergency medical 
care requires that the entire system be 
ready to manage that child,” Remick 
says. This includes triage, adminis-
tration of precalculated drug doses, 
maintaining pediatric-specific skills, 
and much more. “Unfortunately, all 
of the elements of pediatric readiness, 
as listed in the policy statement, are 
not required for ED/hospital accredi-
tation or licensing,” Remick adds.

This is not apparent to the aver-
age person who spots a sign that 
says “Emergency Department.” “It is 
highly unlikely that any parent with 
a critically ill child will bypass that 
sign,” Remick says. “It is assumed 
that all emergencies can be managed 
there.”

The public expects that any ED 
should stand ready and able to handle 
any pediatric emergency, including 
a critically ill child. Several states 
offer voluntary pediatric readiness 

recognition programs for EDs. 
“However ... over 95% of hospitals 
do not participate in these programs,” 
Remick says. 

Although plaintiff attorneys can 
use the guidelines to demonstrate that 
the ED failed to meet the standard of 
care, the reverse is not true. Following 
the guidelines will not necessarily pro-
tect an ED against litigation. “While 
guidelines can help, they should never 
be thought of as ironclad protection 
against malpractice,” says Andrew. C. 
Wong, MD, MBA, RDMS, FACEP, 
vice chair for clinical operations in 
the department of emergency medi-
cine at UC Davis Health.

Plaintiffs can cite guidelines to 
support allegations that a child’s ad-
verse outcome happened because the 
ED was noncompliant. 

“For example, the guidelines 
recommend that evidence-based 
clinical pathways or decision sup-
port be available to EPs in real time,” 
says Kathleen Shostek, RN, ARM, 
CPHRM, FASHRM, CPPS, a senior 
risk management consultant for ERC 
Risk Solutions. This can help with 
high-risk conditions such as fever, 
which can be indicative of sepsis or 
meningitis. Both conditions can re-
sult in high morbidity or mortality if 
not identified and treated timely. “If 
either of these conditions are missed 
and the child is harmed, allegations 
could include a failure to follow cur-
rently available protocols,” Shostek 
says. The same is true if an infant 
could not be revived due to a lack 
of pediatric resuscitation training, 
child-sized resuscitation equipment, 
and pediatric stock medication doses. 
“His or her chance of being revived 
was lost. Thus, the ED may be held 
liable,” Shostek adds.
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Steven A. Medina, JD, an associ-
ate at Post & Schell, says plaintiff 
attorneys can capitalize on the new 
pediatric readiness guidelines in sev-
eral ways:

• Become familiar with require-
ments before an action is initiated 
in the court system. “An attorney 
who has a working knowledge of 
the new guidelines could be better 
positioned to effectively investigate 
the factual background of a potential 
claim,” Medina explains.

• Leverage any variance between 
the guidelines and the care at issue 
when communicating with experts 
and drafting the complaint. Doing 
so may lead to stronger expert opin-
ions in support of a given claim and 
complaints that are pled in an attempt 
to impose the guidelines as the appli-
cable standard of care, Medina says.

• Use video during cross-
examinations and closing 
arguments. “Technology goes 
hand-in-hand with trials in today’s 
courtrooms,” Medina says. If ED 
care conflicts with recommendations 
in any way, it can be displayed on 

a video screen — multiple times, if 
possible. A common allegation: The 
EP failed to promptly transfer a child 
to another facility for a higher level 
of care. At trial, the plaintiff attorney 
will cross-examine the ED director as 
to whether the defendant hospital had 
on hand written procedures specific to 
pediatric interfacility transfer.

If the answer is no, the attorney 
can call attention to the exact rel-
evant language in the guidelines: “ ... 
hospitals should have written pediatric 
interfacility transfer procedures and/
or agreements that include ... defined 
processes for the initiation of transfer, 
including the roles and responsibili-
ties of the referring facility and referral 
center (including responsibilities for 
requesting transfer, method of trans-
port, and communication).”1

This alone could be potentially 
devastating for the ED defense. “But 
it is important to note that the harm 
would likely extend beyond a jury 
merely hearing damaging testimony,” 
Medina says. In all likelihood, the 
guidelines would be displayed for the 
jury to see and consider while the 

testimony unfolded and again during 
closing arguments. “This drives home 
the point that the hospital was ill-
prepared to treat the plaintiff and thus 
negligent,” Medina adds.

Failure to follow guidelines does 
not, in and of itself, constitute a devia-
tion from the standard of care. “But a 
jury is likely to weigh that fact when 
considering whether the hospital was 
negligent,” Medina offers. In terms of 
ED policies, Medina says that a policy 
that exceeds the guidelines is likely to 
be sufficient to defend against a claim 
of corporate negligence. Further, a 
policy that falls below the standards of 
the guidelines is likely to present legal 
problems for the ED and the hospi-
tal. “The plaintiff’s expert will have 
ammunition to opine on the hospi-
tal’s alleged shortcomings,” Medina 
explains.  n
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High Policy Limits Make EP a ‘Deep Pocket’  
for Plaintiff

A plaintiff attorney demanded $1  
 million as a full and final settle-

ment from a Connecticut neurologist. 
However,  that was before he was 
aware of the policy limits, which were 
double that amount. The attorney 
promptly withdrew the offer, de-
manding the entire $2 million.

“Plaintiffs in medical malpractice 
cases will always follow the money, 
meaning the insurance dollars avail-
able in the policy limits,” says Susan 
Martin, RN, JD, executive vice presi-
dent of litigation management and 
loss control in the Plano, TX, office of 
AMS Management Group, which is a 

medical professional liability insurer. 
If $1 million in policy limits is the 
norm, would double or triple that 
amount offer more peace of mind? It 
could be just the opposite if it makes 
the EP a target. 

“Emergency physicians should 
spend their hard-earned dollars to 
make sure their assets are protected 
from third parties instead of spending 
the money on higher premiums for 
larger limits,” Martin offers.

A smaller policy limit may require 
insurance carriers to “tender” the 
policy sooner in the lawsuit. This is 
because large damages in the case may 

exceed policy limits. On the other 
hand, policy limits that are higher 
than community norms will make 
the ED provider and/or the group a 
bigger target. In Texas, EPs typically 
carry lower limits of around $500,000 
due to tort reform, whereas $1 mil-
lion is the norm in many states.

“Hospitals are looking for ways to 
limit their risks. They are starting to 
demand higher policy limits for emer-
gency physicians,” Martin notes. This 
can make the EP the focus of litiga-
tion, more so than other defendants 
with lower policy limits. For instance, 
if a hospital demands EPs carry $1 
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million in coverage, yet the surgeons 
on staff carry only $500,000, this 
encourages attorneys to come up with 
negligence theories against the EPs. 
“This may become a contractual issue 
with EM groups,” Martin notes.

 Anna Berent, JD, claims counsel 
at Western Litigation in Houston, 
says, “Plaintiff attorneys are quick 
to jump on the providers who have 
insurance in addition to their pri-
mary limits.” Berent recommends ED 
providers have as much insurance as 

is required for the particular locale 
and on par with colleagues. Some 
ED providers are mandated through 
a contractual relationship with their 
hospitals or staffing groups to main-
tain excess insurance. 

“However, irrespective of avail-
able insurance, nothing substitutes 
a solid defense counsel evaluation of 
liability among codefendants,” Berent 
explains.

In a recent case that went to trial, 
a jury found an ED provider with 

excess coverage not responsible. 
“Yet the ED provider who only had 
primary coverage was handed an 
above-limits verdict,” Berent reports.

In some cases involving liability 
and sizable damages, an ED provider 
may simply tender their policy limit, 
either to the court or to plaintiff’s 
counsel. 

“This may be a prudent strategy 
to nip all further exposure in the bud 
and stop paying defense costs,” Berent 
says.  n

Vague Symptoms Trigger Sepsis Care Delays  
and Lawsuits

More than one-third of ED 
patients with septic shock 

reported only vague symptoms at 
presentation, according to the authors 
of a recent study of 654 septic shock 
patients discharged from a large ur-
ban ED.1 These patients had delayed 
antibiotic administration and were at 
a higher risk of mortality compared 
to patients with explicit infection 
symptoms.

Another recent analysis revealed 
that a faster completion of a three-
hour bundle of sepsis care and quick 
administration of antibiotics — but 
not rapid completion of an initial 
bolus of IV fluids — were associated 
with lower risk-adjusted, in-hospital 
mortality rates.2

“Sepsis can present with patho-
physiologic alterations that precede 
the signs and symptoms that typically 
herald the onset of infection,” notes 
Edward Monico, MD, JD, assis-
tant professor in the department of 
emergency medicine at Yale Univer-
sity School of Medicine. He says that 
altered mental status, unexplained 
hyperglycemia, and inflammatory 
variables such as leukocytosis, leuko-
penia, more C-reactive protein, and 

increased procalcitonin production 
can occur before other signs and 
symptoms of sepsis. Further, acute 
oliguria, creatinine increase, coagula-
tion abnormalities, thrombocyto-
penia, and hyperbilirubinemia are 
known to arise during early sepsis, 
before signs of significant systemic 
infection such as fever, hypotension, 
and hypoxia. “In the right clinical set-
ting, physicians who suspect an illness 
is more severe than a patient might 
appear and order these markers are in 
the best position to detect early signs 
of sepsis,” Monico says.

When these tests are not ob-
tained, early sepsis can be missed. 
“This places patients at risk if they 
are discharged before treatment for 
foreseeable organ dysfunction can be 
initiated,” Monico warns.

A retrospective database review 
conducted over 14 years with more 
than 1.1 million admissions for severe 
sepsis to 172 ICUs showed that only 
87.9% were SIRS-positive. This left 
12.1% of patients SIRS-negative, 
based on the traditional definition of 
sepsis.3 

“This means that even when 
published guidelines on sepsis are 

followed, sepsis can be difficult to 
diagnose,” Monico explains.

This is true for elderly patients 
who cannot mount a response, 
patients on medications that blunt 
a tachycardic response, or immuno-
compromised patients. “One way 
liability can attach is when treatment 
for sepsis is delayed or missed alto-
gether because the pathophysiologic 
alterations of sepsis existed but were 
not appreciated for what they were,” 
Monico says.

Typically, patients in missed sepsis 
cases sought care early at the ED and 
were discharged, only to return with 
fulminant sepsis. “If early signs of 
sepsis were present, the standard of 
care might establish that such signs 
were sufficient to warrant either fur-
ther investigation of or treatment for 
sepsis,” Monico says.

In one missed sepsis case, a 
35-year-old man presented to an ED 
with fever, chills, body aches, and 
elevated body temperature, pulse 
rate, respiratory rate, and white blood 
count.4 The man’s medical history 
included a splenectomy and a hip 
replacement. The patient was report-
edly diagnosed with a viral syndrome. 
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“Attorneys assert that although the 
diagnosis of sepsis may not have been 
obvious, his predisposition for infec-
tion ... required further evaluation 
for sepsis than what was performed,” 
Monico says.

A common issue in missed sepsis 
ED cases is surprisingly simple. EPs 
correctly order blood cultures to rule 
out infection, but the patient is gone 
by the time the results return. “This 
becomes a problem in patients who 
have minimal symptoms [and] do not 
otherwise warrant admission,” says 
Jason Newton, senior vice president 
and associate general counsel at Medi-
cal Mutual in Raleigh, NC.

By the time the blood culture 
results return positive, the patient 
is discharged. Either the results are 
not communicated and the patient 
does not come back until they are in 
extremis, or the patient decompen-
sates quickly after discharge. Either 
way, Newton says two questions 
become important during litigation: 
Who is responsible for communicat-
ing culture results after discharge 
— the hospital or the EP? Also, did 
the patient have other symptoms or 
comorbidities that should have war-
ranted admission or observation until 
the culture results returned? Here are 
some recent missed sepsis cases New-
ton handled:

• The parents of an otherwise 
healthy 5-week-old infant male 
presented to the ED for evaluation 
of the child’s fever and irritabil-
ity. The EP described the infant as 
awake, alert, and appropriately fussy 
with placement of an IV. Other than 
a fever of 100.8 degrees Fahrenheit, 
his vital signs were normal. The EP 
proceeded with a bacteremia workup, 
chest X-ray, CBC, blood cultures, 
urine culture, and RSV tests. A uri-
nalysis and RSV screen were negative, 
and the chest X-ray was unremark-
able. The infant had developed some 

stridorous respirations but did not 
show signs of respiratory distress and 
improved after a dose of Decadron.

“Our insured physician spoke with 
the parents about keeping the infant 
in the hospital overnight for observa-
tion and proceeding with a lumbar 
puncture,” Newton notes. 

The parents stated that they felt 
comfortable taking their child home, 
would follow-up with the pediatri-
cian in the morning, and agreed to 
return to the ED if the infant’s condi-
tion worsened. After the decision to 
discharge the baby had been made, 
his vitals were taken again. He had 
a fever of 102.5 degrees Fahrenheit. 
The EP repeated the offer to keep 
the infant overnight, but the parents 
declined. The infant was discharged 
from the ED with a diagnosis of fever 
of unknown origin.

The next morning, the preliminary 
blood culture results came back and 
were significant for a gram-positive 
organism. An ED nurse contacted 
the parents to instruct them to return 
to the ED, but the mother declined, 
stating that they had an appointment 
with the pediatrician that day. The 
child’s fever was better, but he was 
still experiencing some “noisy” breath-
ing. The hospital ED nurse called the 
child’s pediatrician and notified the 
staff of the culture results.

Later that morning, the parents 
brought their infant to the ED. Upon 
arrival, his skin was pale and mottled 
and he was experiencing grunting 
respirations. While under evaluation, 
the child became bradycardic and his 
oxygen saturation levels decreased. 
The child was intubated and required 
resuscitation. He was admitted to 
the pediatric ICU, where he was 
diagnosed with sepsis, respiratory 
failure, meningitis, and hypothermia. 
“Despite aggressive measures, the 
child died one week later as a result of 
overwhelming sepsis,” Newton says.

The infant’s age placed him on 
the “borderline” category as to the 
recommendations for when to obtain 
a lumbar puncture, admit, and ad-
minister antibiotics. All these became 
issues in malpractice litigation. “The 
most difficult aspect to defend was 
our insured’s decision to discharge the 
infant who was experiencing stridor 
and a spike in his temperature at the 
time of discharge that was outside of 
typical discharge criteria,” Newton 
reports.

Defense experts believed a lay jury 
would conclude that given the poten-
tial consequences, it would have been 
better to err on the side of caution 
and, at a minimum, admit the child 
for observation. “For this reason, a 
settlement was reached outside of 
court,” Newton says.

• A 47-year-old male was evalu-
ated in the ED for low back pain. 
The patient was discharged with a di-
agnosis of lumbar strain and instruc-
tions to follow up with an orthope-
dist. He died a week later as a result 
of acute pyelonephritis and bilateral 
pneumonia. The plaintiff attorney al-
leged that the EP failed to consider a 
urinary tract infection. No urinalysis 
was ordered in the ED. “The case was 
defended at trial and won because the 
jury determined the patient should 
have revealed urinary symptoms, and 
he did not,” Newton says.

• A 50-year-old diabetic male 
presented to the ED with abdomi-
nal pain that had been ongoing for 
a week, along with constipation 
and chills. The abdominal exam was 
benign. His testicles were enlarged. 
A scrotal ultrasound showed bilateral 
hydroceles. The only lab test ordered 
was a urinalysis, which was positive 
for ketones, protein, mucous, and 
bacteria. The patient was discharged 
with a diagnosis of constipation, but 
he returned to the ED the following 
day with jaundice, altered mental 
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status, a diffuse dark rash, and a fever 
of 107.6 degrees Fahrenheit. He ar-
rested and expired within an hour of 
presentation to the ED.

Blood cultures tested positive for 
Clostridium perfringens. The autopsy 
revealed the cause of death was sepsis 
related to enteritis and liver abscess. 
“The case was difficult to defend due 
to lack of blood work orders in ED,” 
Newton says. The plaintiff alleged 
that the EP also should have ordered 
a surgical consult and that abnormal 
lab results would have led to addi-
tional testing and/or admission that 
would have detected the patient’s 
developing sepsis and prevented his 
death. The case was settled. 

• A 20-year-old female presented 
to the ED following delivery of a 
child two days prior, complaining 
of pain all over her body and sweat-
ing. The initial exam revealed no 
vaginal discharge. Her vital signs were 
normal except for slight tachycardia. 
The EP indicated there were no classic 
signs of post-partum infection, such 
as abdominal tenderness, fever, or 
elevated white blood cell count. The 

patient improved during her stay in 
the ED with pain medications. She 
was discharged with instructions to 
follow-up with her OB/GYN, which 
she did two days later. There, the 
physical exam was unremarkable. No 
labs, ultrasound, or CT were ordered. 
The patient was found deceased 
three days later. The cause of death 
was septic shock with disseminated 
intravascular coagulation due to acute 
endometritis.

Defense experts indicated that 
complaints of pelvic pain and fever 
two days post-partum should have 
led to a more aggressive workup in 
the ED, including labs and diagnostic 
testing. “However, our experts also in-
dicated that this failure by our insured 
did not result in the patient’s death,” 
Newton says. As instructed, the pa-
tient presented to her OB/GYN, who 
also failed to appreciate the serious-
ness of the patient’s condition.

“It was this specialist’s lack of 
a more aggressive workup that 
ultimately led to the patient’s death,” 
Newton explains. However, due 
to the EP’s failure to initiate an 

appropriate workup at the ED, it 
was determined that he also would 
be held accountable for the patient’s 
death. “Therefore, a reasonable 
contribution was negotiated, and the 
claim was settled outside of court,” 
Newton says.  n
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EPs, Hospitals Face Liability for ED Nurse  
Practitioners’ Negligence

If an ED nurse practitioner (NP) is 
sued for malpractice, the hospital 

will “almost always” be named, says 
Melanie L. Balestra, a Newport 
Beach, CA-based nurse attorney.

However, the hospital may not 
rally behind the care given by the NP 
defendant. “They may fire the NP if 
they feel he or she is liable or report 
the NP to the board of nursing,” 
Balestra says.

For this reason, Balestra recom-
mends NPs carry their own malprac-
tice insurance. Sometimes, a quick, 

low-key settlement is in the hospital’s 
best interest but not necessarily the 
NP’s. Sometimes, the NP’s defense 
is to blame hospital issues such as 
short-staffing, but the hospital finger-
points at the NP for rushing through 
the exam. To further complicate 
matters, EPs might blame the NP for 
a poor outcome. 

“When you don’t have your own 
attorney representing you, you are 
low man on the totem pole and 
will probably be blamed,” Bales-
tra laments. Balestra says there are 

several common malpractice allega-
tions against NPs in the ED setting, 
including:

• failure to diagnose, incorrect 
or delayed diagnosis, and premature 
discharge;

• improper management of treat-
ment, including failure to explore 
an infected wound and failure to 
stabilize the neck after a traumatic 
head injury; 

• improper performance or pro-
cedure errors regarding intubation, 
imaging/X-rays, or IV insertion;

https://bit.ly/2J097R8
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• failure to order medication;
• failure to communicate with 

other providers;
• poor communication with the 

patient and family, which can be 
caused by poor rapport, language 
barriers, or inadequate patient educa-
tion.

“If the NP does not get the cor-
rect history, the diagnosis or treat-
ment can be wrong,” Balestra notes.

NPs face the same malpractice 
allegations as EPs, the most com-
mon of which is failure to prop-
erly diagnose and failure to timely 
treat, according to Amy Evans, JD, 
executive vice president of business 
development and liability claims divi-
sion at Intercare Insurance Services in 
Bellevue, WA.

“Occasionally, we see a fraud or 
misrepresentation allegation,” Evans 
notes. In these cases, it is alleged that 
the physician extender failed to no-
tify the patient or family that they are 
not a physician. However, says Evans, 
“the bias against physician extenders 
that we saw years ago is fading.”

If the hospital provides the NP’s 
malpractice coverage, the hospital can 
make the decision whether to settle 
or defend the claim. 

“Many hospitals hire physician 
groups to provide medical care. They 
will always fight for their doctors,” 
Balestra says. In contrast, Balestra has 
seen many cases in which the fired 
NP is left without any coverage for a 
disciplinary action. 

“Unfortunately, there have been 
some very bad outcomes in the ED,” 
Balestra adds.

One such case involved a 45-year-
old coal miner who complained 
of thoracic back pain, right upper 
quadrant pain, and radiating neck 
pain. The patient also reported nau-
sea and vomiting. ED providers did 
not perform any diagnostic testing, 
except to take the patient’s blood 
pressure, which revealed uncontrolled 
hypertension.

“Therefore, without running a 
single test, the defendant nurse prac-
titioner and defendant doctor simply 
guessed that the patient’s complaints 
of pain stemmed from his gallbladder 
and sent him home,” Balestra says. 

A few hours later, the patient 
suffered an ischemic arrhythmia and 
died due to the 95% blockage in his 
right coronary artery. The defendants 
were found guilty of:

• failing to obtain a proper and 
complete medical history of risk 
factors for cardiac disease, which 
included failing to inquire about the 
smoking history of the patient and 
failing to obtain a repeat blood pres-
sure;

• failing to appreciate that the 
history and symptoms of the patient 
were consistent for acute coronary 
syndrome or a cardiac event;

• failing to properly manage, treat, 
and test, including failing to order 
the proper diagnostic studies (specifi-
cally including a chest X-ray, serial 

cardiac enzymes, and ECG) and fail-
ing to administer aspirin in the ED;

• failing to admit the patient to 
the hospital for monitoring, observa-
tion, and a cardiology consultation 
to determine whether the patient 
was going to undergo a stress test or 
directly to the cardiac cath lab.

Plaintiff’s experts further testified 
that the failure to follow the accepted 
standards of care directly caused the 
patient’s death. 

“The settlement was over $1 mil-
lion,” Balestra reports.

The NP should never hesitate to 
consult with the EP and document 
the discussion. 

“Otherwise, the physician can just 
say, ‘I don’t remember that,’” Balestra 
warns.

EP codefendants have been 
known to criticize physician extend-
ers to mitigate their own liability. 
“They are quick to testify that the 
physician extender should have called 
or notified them when there was a 
change in the patient’s status,” Evans 
says.

The greatest risk to an ED physi-
cian extender is when he or she hesi-
tates to go to the EP with a concern 
about a patient, or when he or she 
does not realize he or she should be 
doing so, Evans explains.

“An EP can be found to have 
negligently supervised the NP, but 
the hospital will be vicariously liable 
for the conduct of the NP as the 
employer,” Evans adds.  n
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CME/CE INSTRUCTIONS

CME/CE QUESTIONS

TM

1. Which is true regarding apology 

laws and ED care?

a . All current state laws offer some 

type of protection for providers who 

acknowledge responsibility .

b . Statements acknowledging fault 

are generally not appropriate for 

the ED setting .

c . Some laws offer limited protec-

tions for expressions of sympathy, 

but without any references to how 

statements acknowledging per-

sonal responsibility will be treated .

d . Many laws exclude the ED set-

ting due to providers having no pre-

existing relationships with patients .

2. Which does Rich Cahill, JD, 

recommend EDs do regarding 

disclosure conversations?

a . Include specifics on what should 

be avoided in policies on disclosure 

conversations .

b . Inform patients or family if a 

colleague was responsible for an 

adverse or unexpected outcome .

c . Admit that care was negligent 

or inadequate, if that is the ED 

provider’s perception at the time of 

the ED visit .

d . Point out what different or ad-

ditional treatment would have pre-

vented the untoward consequence .

3. Which is true regarding pediat-

ric readiness guidelines and ED 

malpractice litigation?

a . Guidelines alone establish the 

standard of care if they are peer 

reviewed and specific to the ED 

setting .

b . Guidelines can be used by 

plaintiff attorneys and experts as 

evidence to support allegations 

that ED care that was provided was 

below the standard of care .

c . Strictly following the guidelines 

protect EPs from litigation .

d . Plaintiffs cannot cite guidelines to 

support allegations that a child’s ad-

verse outcome happened because 

the ED was non-compliant .

4. Which did recent research reveal 

regarding ED care of sepsis?

a . The vast majority of patients with 

septic shock had explicit symptoms 

of infection when discharged .

b . Patients with vague symptoms re-

ceived antibiotics more quickly than 

patients with explicit symptoms of 

infection .

c . Rapid antibiotic administration 

was associated with lower risk-

adjusted in-hospital mortality .

d . Rapid completion of an initial 

bolus of intravenous fluids was 

strongly linked to lower in-hospital 

mortality .
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