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Vascular Events, Infections  
Top Misdiagnosed Conditions 
in ED Malpractice Claims

Most high-severity misdiagnosis 
cases in the ED fall into two 
groups: vascular events and 

infections, according to the authors of 
a recent analysis of 11,592 closed U.S. 
malpractice claims (1,323 in the ED) 
involving diagnostic error from 2006 to 
2015.1

The top misdiagnosed conditions:
• Within the vascular group: stroke,

heart attack, pulmonary embolus, aortic 
dissection, and arterial embolism;

• Within the infection group: sepsis,
meningitis/encephalitis, spinal abscess, 
pneumonia, and endocarditis. 

To learn more about these findings, 
ED Legal Letter spoke with the study’s 
lead author, David Newman-Toker, 
MD, PhD, director of the division of 
neuro-visual and vestibular disorders in 
the department of neurology and the 
Johns Hopkins Armstrong Institute 
Center for Diagnostic Excellence. 
Newman-Toker expounds on what 
the findings mean for EDs in terms 
of patient safety and malpractice risk. 

(Editor’s Note: Newman-Toker’s comments 
have been lightly edited for style and 
clarity.)

• On what EDs should be doing
right now in light of the study’s 
findings:

One immediate implication for the 
ED is that error reduction initiatives that 
are trying to improve diagnosis should 
definitely target major vascular events, 
No. 1, and infections, No. 2.

• On the unique nature of the ED
setting in terms of misdiagnosis:

The ED probably is the toughest 
place to practice medicine, in terms 
of diagnosis. There is a high level of 
variability of illness severity and high 
risk for dangerous diseases, relative to 
a lot of other practice settings. It is the 
perfect storm of challenging conditions 
to practice in.

We should not have the expectation 
that no one will ever be misdiagnosed. 
The goal is to improve diagnosis where 
we can. There certainly are areas where 
there are known evidence practice gaps.
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One of the things that we 
showed in this study is that the vast 
majority [86%] of cases involved 
bedside clinical reasoning. That was 
way higher than the next-highest 
contributing factor [communication, 
involved in 35% of cases]. If more 
than 80% of cases involve clinical 
judgment, we are not going to 
eliminate diagnostic errors unless we 
tackle that problem head-on.

In the long term, those bedside 
problems are presumably going to 
be solved by things like artificial 
intelligence, computer-based decision 
support, and simulation training 
to radically transform the way we 
educate physicians to improve their 
diagnostic reasoning skills.

People are using machine learning 
to comb through the electronic 
health record to figure out if there are 
subtle clues, subtle changes in vital 
signs, that people are not picking 
up on. That is a little bit easier in 
the hospital setting when you have 
a longer set of data to work with. In 
the ED, when you’ve only got a few 
hours of data, rather than a few days, 
it is a tougher challenge.

Those kinds of methods hold 
some long-term promise. But those 
solutions are mostly decades away. 
In the short term, we are going to 
have to identify situations in which 
there is a known problem in bedside 
diagnosis, a known evidence-practice 
gap, and a known solution to close it.

• On the most promising 
approaches to reduce misdiagnosis:

One thing we know is that 
general solutions, like, “Take a 
diagnostic time out,” or “Pause to 
consider what you might not have 
thought of,” are highly unlikely to 
work. They are weak interventions. 
Instead, we are going to have to take 
a more problem-specific approach, 
then use multifaceted interventions 
to target them one by one until we 

can move the needle. The No. 1 
missed vascular event is stroke. We 
have been working on this issue 
for some time. Strokes do not get 
missed when patients are weak on 
one side and they cannot talk. They 
get missed when the stroke looks like 
something else — isolated headache 
that looks like a migraine, or isolated 
dizziness that looks like an inner ear 
problem. We really have to home in, 
in a symptom-oriented way, on how 
we are going to fix this missed stroke 
problem.

For too long, [diagnosis] has 
really been the exclusive purview of 
the one emergency physician [EP] 
taking care of the one patient. We 
are turning diagnostic errors from 
a singles tennis kind of sport to 
more of a team game. Everybody — 
nurses, allied health professionals 
— is contributing information 
that keeps the patient on the right 
diagnostic track. For example, if we 
have a protocol that says if you need 
an image, it needs to be an MRI 
and not a CT scan — because we 
know that the CT scans miss 90% of 
these strokes — the nurse can look 
at the order and say, “The protocol 
says you should get an MRI.” The 
nurse also can say, “By the way, it 
also says before you do that, to check 
the patient’s eye movements to see 
whether the pattern suggests it’s an 
inner ear problem or brain disease. 
Do you want me to call somebody 
from neurology to take a look at 
that?”

We also are creating training 
modules using virtual patients. We 
are taking real-world cases — dizzy 
patients’ digital histories and physical 
exams from an ongoing clinical trial 
— and turning them into simulation 
material. We have recently trained 
medical interns who are basically just 
out of medical school to be twice as 
accurate as senior internal medicine 

mailto:customerservice@reliasmedia.com
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EXECUTIVE SUMMARY

Most high-severity misdiagnosis cases in the ED fall into two groups, vascular 

events and infections, according to the authors of an analysis of malpractice 

claims . Some interventions:

• Simulation training to improve diagnostic reasoning skills;

• Training modules based on real-world cases;

• Portable eye movement recording gear;

• Data sets to look for patterns of unexpected post-ED discharge hospital 

admissions .

residents nearing graduation. 
Essentially, at least for this problem, 
nine hours of simulation training 
worked better than three years of 
residency.

We also are bringing technology to 
bear. We have shown that experts are 
able to differentiate inner ear disease 
from strokes even more accurately 
than imaging by looking carefully 
at people’s eye movements. We have 
put portable eye movement recording 
gear in the field that allows us to look 
at those eye movements remotely by 
telemedicine. Eventually, we hope it 
will be as commonplace as something 
like the ECG.

Finally, we are trying to give 
people the feedback they need on 
performance. If we do not start 
measuring this, no one will make any 
headway at all. Right now, it is out of 
sight, out of mind.

We do not have that many 
operationally viable ways to way to 
measure diagnostic errors and the 
harms that result from them. We 
have been developing new methods. 
We have shown that these work for 
stroke, and probably will work for 
other vascular events and infections 
in the ED. These use relatively simple 
administrative data sets to look for 
patterns of unexpected post-ED 
discharge hospital admissions that 
likely have been missed and suffered 
harm afterward. This feedback 
mechanism will allow us to give at 
least whole EDs, if not individual 
clinicians, feedback on their overall 
diagnostic performance.

• On misdiagnosis of dizziness in 
the ED:

Of the top complaints misdiag-
nosed in the ED, dizziness is by far 
the worst in terms of how often it is 
misdiagnosed. For the half or so of 
dizzy patients with brain or ear prob-
lems, we essentially operate at chance 
in terms of diagnostic accuracy. We 

are misdiagnosing about 80% of the 
ear cases, and missing about 35% of 
the strokes. It is not a happy current 
state of affairs. We know we could be 
doing better.

While complete solutions will take 
a little while to disseminate, there are 
things we can do right now. We need 
to make calling for help easier, more 
systematic, with a lower barrier.

Some of that can be done with the 
protocolization of care. That is one 
of the things we did in our ED. The 
Tele-Dizzy Consultation Program is 
a subspecialty service that is provided 
to the ED. (Editor’s Note: Learn more 
about the Tele-Dizzy Consultation 
Program at: http://bit.ly/2py1dp9.) 
We created a pathway where if you 
[are unsure if it is] an ear problem or 
brain problem, and you are thinking 
about sending the patient home, you 
just call the Tele-Dizzy service, and 
we’ll take care of it for you.

Reaching out to neuro-otologists 
is not a perfect solution, because not 
every ED has that kind of access to 
subspecialty expertise. There are tons 
of patients, and not enough subspe-
cialists to go around. That said, many 
places have other providers that have 
similar diagnostic skills — neurolo-
gists or vestibular physical therapists.

• On the variability of diagnostic 
error rates in the top misdiagnosed 
conditions identified in the study:

For heart attack, average misdi-
agnosis rates are down around the 

1% to 2% mark. That is because we 
have spent decades protocolizing care 
and developing new diagnostic tests, 
turning them into decision support 
tools and making sure the whole team 
is properly trained ... For all the other 
nine vascular events and infections, 
the diagnostic rates start at about 9% 
for stroke and sepsis and work their 
way up from there, to as high as over 
50% for spinal abscess.

Sepsis is almost certainly the 
biggest bucket of harms, just in terms 
of the overall frequency of the disease. 
It also is likely that in the ED, the 
ones we are missing are not people 
who are already severely septic; it is 
people who are going to be septic 
in a day or two. That means you are 
looking for different things. You are 
looking for people sent home with 
a fever or viral syndrome diagnosis, 
when in fact there is a bacterial 
infection you have not recognized.

Spinal abscess is a particularly bad 
one. It is a relatively rare disease, but 
it is literally misdiagnosed more than 
half the time. We have now estimated 
that the rates of harm associated with 
misdiagnosis are sufficiently high that 
roughly one in three of every spinal 
abscess patients suffers permanent 
disability or, occasionally, death as a 
consequence of misdiagnosis.

That is an astonishing rate. If 
you have this disease, there is a 
one in three chance that you will 
be diagnosed, and you will be 

http://bit.ly/2py1dp9
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harmed in a way that is permanent 
and irrevocable ... It compares, for 
instance, to heart attack, where that 
number is probably one in 100 or 
less. That is a staggering difference.

That is an example where there 
is really just a huge education and 
training gap. The studies that have 
looked at spinal abscess have found 
over and over again that in almost all 
missed cases, the bedside red flags in 
history or neurological examination 
are missed in the assessment of these 
patients.

• On what really needs to 
happen to make headway in 
preventing misdiagnosis in the ED:

The highest-ranking person — the 
department chair or safety leader — 
has to say, “This is a problem, and 
we’re going to address this.” 

Then, you need to have someone, 
or some team of people, whose 
responsibility it is to be experts in this 
area. 

Then, they need to organize 
groups of people on the front lines 
to identify one problem they can 

measure and tackle at their home 
institution, then do it. If you can 
mobilize the whole team to do that, 
it is a powerful combination. That 
might actually move the needle in 
reducing patient harms.  n

REFERENCE
1 . Newman-Toker DE, Schaffer AC, Yu-

Moe CW, et al . Serious misdiagnosis-

related harms in malpractice claims: 

The “Big Three” – vascular events, 

infections, and cancers . Diagnosis 

(Berl) 2019;6:227-240 .

EXECUTIVE SUMMARY

Sometimes, hospitals are the only defendants in ED malpractice claims . In this 

situation, hospitals can:

• argue that they are not liable for the EP’s negligence because the EP is not 

an employee;

• sue the ED group to expose their insurance to a verdict or settlement;

• enforce contracts that require the ED group to defend the claim and 

indemnify the hospital .

Hospital Sole Defendant in Some ED  
Malpractice Claims
A hospital might find itself the  

 only defendant named in a 
malpractice lawsuit, even though the 
entire focus of the claim is the care an 
EP provided.

“Plaintiff attorneys do it because 
they’ve determined that, strategically, 
they are better off not having an 
individual doctor named in the 
complaint,” says Scott O’Halloran, 
JD, a medical malpractice attorney in 
the Tacoma, WA, office of FAVROS, 
PLLC.

This legal maneuver is based on 
a simple assumption: It is easier for 
a jury to return a verdict against a 
hospital than a physician. Neither 
the EP nor the ED group are named. 

“It gives the impression that it’s 
more about suing a corporation with 
plenty of money than about suing an 
individual doctor,” O’Halloran says.

Hospitals can argue that they are 
not liable for the EP’s negligence 
because the EP is not an employee. 
Yet, it is increasingly difficult for 
hospitals to avoid this “vicarious 
liability.”

“In most jurisdictions, the hospital 
is responsible for the actions of the 
EP, if there is reason for the plaintiff 
to believe the EP was an employee,” 
explains Matthew P. Keris, JD, a 
shareholder in the Moosic, PA, office 
of Marshall Dennehey. Increasingly, 
courts are ruling that if the patient 

has a reasonable belief that the EP 
is acting on behalf of the hospital, 
then the hospital is liable for the 
EP’s negligence. “It’s extremely hard, 
and sometimes impossible, for the 
hospital to try and defend the case by 
saying, ‘This doctor is not our agent,’” 
O’Halloran observes.

The hospital ends up as the lone 
defendant in the malpractice lawsuit. 
“Now, the hospital is in a tough spot. 
The hospital is standing in for the 
EP, and they don’t even represent the 
doctor or the group,” O’Halloran 
notes.

Contracts between hospitals and 
ED groups usually are clear on this 
point. Typically, if the hospital is 
sued for something the EP did, then 
the hospital has the right to ask the 
ED group to defend the case. The 
ED group also has to indemnify 
the hospital from any verdict or 
settlement. “That’s where I’ve seen 
litigation occur,” O’Halloran reports. 

To ensure the ED group takes 
responsibility, the hospital either has 
to sue to bring the doctor into the 
case, or “tender” the case so that the 
ED group accepts the defense and 
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indemnity pursuant to the contract 
between the hospital and the ED 
group. 

“Some hospital clients instruct 
the defense attorney to sue the ED 
group,” Keris says. This exposes the 
ED group’s insurance if there is a 
verdict or settlement.

O’Halloran represented a hospital 
named in a lawsuit involving the 
care provided by an EP, who was not 
named in the lawsuit. The contract 
with the ED group clearly stated that 
the ED group would defend the claim 
and indemnify the hospital. However, 
hospital leaders were hesitant to 
enforce this by suing the group. 

“They didn’t want to ruffle the 
relationship, knowing that the ED 
group would not look kindly on 
that,” O’Halloran says.

Ultimately, the insurance company 
for the ED group appointed counsel 
even though they were not named as 
a defendant in the case. That attorney 
entered a notice of association with 
O’Halloran, and the two jointly rep-
resented the hospital in the case. This 
meant that the ED group brought 
their own attorney to the table and 
had to find their own experts to de-
fend the care. 

“If a defense verdict is returned, 
the two sides will just go their sepa-
rate ways,” O’Halloran says. 

The parties also agreed that if 
the verdict is against the EP (but 
within the ED group’s $1 million 
policy limit), the ED group’s policy 
will pay, not the hospital’s. If the 
verdict exceeds the policy limits, 
arrangements for how it will be 
handled will be worked out at that 
point, O’Halloran explains.

Regardless of the outcome of the 
lawsuit, this kind of situation causes 
significant tension between the two 
parties. 

“No hospital wants to tell the ED 
group, ‘You need to step up to the 
plate, or else we’re going to sue you,’” 
O’Halloran says.

Most of the time, the ED group 
and the hospital share mutual 
interests as joint defendants in 
malpractice litigation. “If the EP and 
hospital were sued in the same case, 
they would generally work together 
to defend the claim, and see where 
the case ended up,” says O’Halloran, 
adding that, typically, conflicts 
are worked out behind the scenes. 
“Then there is a unified front for the 
defense.”

Often, if the lawsuit ended in a 
verdict that exceeded the EP’s policy 
limits, the hospital would pay the 
additional amount. That is happening 
less often, O’Halloran observes. 
Typically, ED groups carry policy 

limits of about $1 million, which is 
the amount hospitals usually require. 
In cases in which there are no other 
claims against the hospital, and it is 
just limited to vicarious liability for 
the EP’s conduct, the hospitals are 
refusing to pay these excess verdicts.

“Even though it exceeds the $1 
million limit, the hospital feels the 
ED group or the doctor is still liable 
for the entire amount,” O’Halloran 
says. The hospital tenders the claim to 
the ED group, with the expectation 
that the ED group will provide a full 
defense and indemnity to the claim.

In turn, the ED group is exposed 
beyond their policy limit, O’Halloran 
says: “It puts them in a position 
where they really didn’t expect to be.”

Refusing to pay the excess verdict 
or suing the ED group causes 
problems on the hospital side, too. 
“From an insurance perspective, 
it makes complete sense to do it. 
But from a practical, relationship 
standpoint, it creates animosity,” 
Keris says.

Hospitals may struggle to find 
an ED group they like. Entangling 
them in litigation could end the 
relationship. “The staffing company 
might say, ‘Hold on, you are putting 
our insurance in this claim? I don’t 
want to continue doing business with 
you,’” Keris offers.  n

Legal Exposure for ED When Overdose Patients 
Refuse Care
Someone overdoses on 

opioids and is brought to 
an ED unconscious. Naloxone is 
administered, and the patient wakes 
up — and immediately starts walking 
out of the ED.

“This is becoming a bigger issue,” 
says Christopher B. Colwell, MD, 
chief of emergency medicine at 

Zuckerberg San Francisco General 
Hospital and Trauma Center.

Colwell has seen many such 
cases in his ED recently. After they 
are revived with naloxone, overdose 
patients then refuse all care. One 
concern is that whatever the patient 
overdosed on, which often is 
unknown, will outlast the duration 

of the reversal agent. “So 20 minutes 
after they leave, they might go right 
back to being in a life-threatening 
situation,” Colwell explains.

For EPs facing this difficult 
situation, Colwell says “it all comes 
down to legal assessment of capacity.” 
The overdose patient may have 
capacity to make the decision, it is 
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just not a decision ED providers agree 
with. 

“Now, you are dealing with a 
conflict. Do you let them make a 
decision that you are really worried 
will result in the patient’s death?” 
Colwell asks.

The EP must balance the patient’s 
right to make decisions with the 
knowledge that the decision he or 
she is making might be harmful. 
“You may have a strong suspicion 
something bad is going to happen. 
But the patient is free to make what 
you see as a bad decision,” Colwell 
says.

If the patient understands he or 
she could be disabled permanently or 
even die after leaving the ED, “we still 
worry, but essentially we are done,” 
Colwell notes. “From a medical/legal 
standpoint, that’s as complete as you 
can be.”

If the patient does not have 
capacity, that is an entirely different 
situation. 

“Then you have a responsibility 
— medically, ethically, legally, and 
morally to provide a safe environment 
for that patient until they do have 
capacity,” Colwell adds.

W. Ann Maggiore, JD, says, 
“it is always concerning if a patient 
absconds after an opiate overdose and 
a trip to the ED. The danger is that 
the patient looks like they are OK. 
Then, the [naloxone] wears off.”

If someone sues for malpractice 
later, documentation on two points 
becomes important, according to 
Maggiore:

• The patient was warned about 
the dangers of experiencing another 
respiratory arrest;

• The patient’s understanding of 
these risks.

“This can avoid a claim for 
failure to warn,” says Maggiore, an 
attorney at Butt Thornton & Baehr 
in Albuquerque. Maggiore also is a 

practicing paramedic and clinical 
lecturer in the University of New 
Mexico’s department of emergency 
medicine.

Overdose patients leaving the ED 
against medical advice (AMA) are 
“difficult cases,” says Ann Lambrecht, 
RN, BSN, JD, FASHRM, a senior 
risk specialist at Coverys, a Boston-
based provider of medical professional 
liability insurance. 

When the EP must decide 
between holding the overdose patient 
or allowing him or her to leave, there 
are a few practices that can reduce 
risks, according to Lambrecht:

• Ask another physician to assess 
the patient, make an independent 
determination, and document the 
findings. “At times, it may be possible 
to release the patient to a responsible 
adult who agrees to remain with the 
patient,” Lambrecht says.

• Create a protocol for AMA 
patients. This type of protocol 
should require documentation of 
the patient’s medical condition and 
decision-making capacity, the treating 
physician’s and other consultants’ 
determinations, opinions of any 
committee and courts of proper 
jurisdiction, available options, and 
final decisions.

• When appropriate, enlist 
hospital legal counsel to obtain a 
court order to hold the patient. “In 
some organizations, it is customary 
to engage the on-call administrator 
to assist in the decision to retain or 
release the patient,” Lambrecht says.

Patients are “not on an equal 
playing field to deliberate the merit of 
medical interventions,” says Edward 
Monico, MD, JD, assistant professor 
in the section of emergency medicine 
at Yale University School of Medicine. 
The responsibility lies with the ED 
provider to give enough information 
for the patient to make an informed 
decision. “If the fully informed 

patient wants to leave the ED, they 
have the right to do so,” Monico says.

Overdose patients leaving the 
ED are “not substantially different 
from other AMA scenarios,” Monico 
suggests. In all AMA encounters, EPs 
should document foreseeable risks of 
leaving prior to completion of an ED 
evaluation and treatment. 

In the case of an overdose patient, 
this means making clear that the 
drugs ingested may have a half-life 
longer than the naloxone. Patients 
need to understand that this could 
result in respiratory depression after 
leaving the ED.

Still, even the best documentation 
on these points does not stop injured 
overdose patients or their families 
from suing. The plaintiff attorney 
can argue that the patient’s decision 
to walk out of the ED fell short of an 
informed decision. 

“That can be all that is needed to 
pursue a claim for liability,” Monico 
cautions.

The overdose patient can testify, 
“Had I only known what I was 
risking, I would have stayed for more 
treatment,” or “I did not have the 
ability to make that decision, and I 
was allowed to leave negligently.”

John Davenport, MD, JD, 
physician risk manager of a 
California-based HMO, says the EP’s 
best defense against these kind of 
statements is to “truthfully document 
that the patient was informed he or 
she may have a recurrence of overdose 
symptoms and die.”

Stephen Shows, JD, says refusal of 
treatment forms should include three 
items: that the patient was informed 
of the physician’s recommendation, 
the reason for the recommendation, 
and the risk of refusing the 
recommended treatment. Not all 
overdose patients are willing to sign 
such forms. “But the record should 
still be clear,” says Shows, a senior 
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risk resource advisor for ProAssurance 
Companies, a Birmingham, AL-
based healthcare professional liability 
insurer.

If the overdose patient leaves 
before the EP can discuss the risks, 
the ED record should clearly say so. 
Simply documenting “Patient left 
AMA” may be accurate enough. 

“But it’s not as defensible as 
‘Patient left ED 10 minutes after 
[naloxone] was administered and 
before physician could explain the 
risks of leaving against medical 

advice,’” Shows explains. Recently, 
Shows defended a case filed by the 
estate of a 35-year-old man who left 
a hospital AMA, and later died from 
injuries after a vehicle struck him. 

The patient was admitted 
voluntarily for alcohol detoxification 
and was compliant and cooperative, 
at least initially. Later, the patient 
became agitated, refused to accept 
medications, and at one point 
attempted to leave. 

“Hospital employees convinced 
him to stay, but he later became 

adamant about leaving,” Shows 
says. The man signed a Release from 
Responsibility for Discharge Form. 
However, plaintiff attorneys argued 
the patient did not have sufficient 
capacity to sign such a form. 
However, the hospital’s defense did 
not rely only on the signed form as its 
only hope.

“Nurses and other witnesses 
provided testimony to demonstrate he 
fully appreciated the risks of leaving 
AMA,” Shows recalls. “The jury 
returned a defense verdict.”  n

Abnormal Vital Signs Often Found in ED Chart 
During Malpractice Litigation

In a recent malpractice case, the EP 
defendant stated that an abnormal 

vital sign was taken after he had 
already discharged the patient — and 
that the ED nurse never told him 
about the troubling result. The ED 
nurse disagreed.

“It became a he said/she said 
free for all. The plaintiff’s attorney 
encouraged the finger-pointing,” says 
Stephen Colucciello, MD, FACEP, 
professor of emergency medicine at 
University of North Carolina School 
of Medicine in Charlotte.

If abnormal vital signs are 
documented clearly, but are 
unexplained and seemingly 
unnoticed, it complicates malpractice 
defense. “I am always intrigued by 

the continued presence of claims with 
abnormal signs present,” says Mark 
Rausch, MD, FACEP, co-founder 
and medical director of BetterMed 
Urgent Care. 

Sometimes, the abnormal vital 
sign alone is enough to trigger 
litigation. “Research, time and time 
again, points to the propensity of 
claims that occur with abnormal 
vital signs. Yet, the trend continues,” 
Rausch laments.

Vital signs are “the most basic of 
all the risk management tools” at the 
ED providers’ disposal, Colucciello 
offers. “In my experience, at least 
a quarter of emergency medicine 
malpractice cases involve abnormal 
vital signs, especially at discharge.”

To mitigate risks, Colucciello 
offers several recommendations for 
ED providers:

• Pay close attention to the 
traditional vital signs and the shock 
index. “A shock index of greater 
than one is especially concerning,” 
Colucciello warns. One approach is to 
work with the hospital’s information 
services department so that the shock 
index is calculated on all patients and 
displayed as electronic alerts. “Some 
suggest a shock index of greater than 
1.3 to avoid alert fatigue. But I would 
suggest a lower number,” Colucciello 
adds.

• Configure the electronic 
medical record (EMR) to flag 
significantly abnormal vital signs. 
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“Mild hypertension is much 
less important than low pulse ox, 
tachycardia, hypotension, or high 
shock index,” Colucciello says.

• Make sure that all abnormal 
vital signs are rechecked prior to 
discharge and are reviewed by the 
ED provider. An EMR “hard stop” 
or a hospital policy could be helpful 
on this front.

“Abnormal vital signs that 
normalize before discharge rarely 
pose a medical-legal risk. Abnormal 
vital signs that worsen are a major red 
flag,” Colucciello cautions.

• Recheck vital signs of 
discharged patients with Emergency 
Severity Index (ESI) levels 1, 2, or 
3 within 30 minutes of discharge. 
“Some EDs obtain discharge vital 
signs on all patients. I am not sure 
this is necessary for suture removals or 
most ESI level 4s and 5s,” Colucciello 
suggests.

• Create a nursing policy that 
calls for significantly abnormal 
discharge vital signs to be reported 
verbally to the ED provider. 

“This is especially important if 
they are taken after the provider has 
placed a discharge order,” Colucciello 
says.

• Comment on abnormal 
discharge vital signs in the ED 
chart. Colucciello offers these 
examples of good documentation 
on this point: “Chart review shows 
patient chronically tachycardic/
bradycardic” or “Patient remains 
slightly febrile with expected heart 
rate increase.”

The chart should show that any 
significant abnormal findings were 
factored into the EP’s differential 
diagnosis, says Armand Leone, 
Jr., MD, JD, MBA, a medical 
malpractice attorney at Britcher 
Leone in Glen Rock, NJ. 

“A cardiac abnormality, low 
oxygen saturation levels, and 
extremely high or low white 
blood cell [counts], even if not 
accompanied by other significant 
findings, deserve work up until the 
most dangerous conditions are ruled 
out,” Leone says. 

Imagine a patient who presents 
with fatigue, cough, mild fever, mild 
tachycardia, and mildly elevated 
respiratory rate. One possible 
diagnosis for this patient is a minor 
upper respiratory tract infection. 
But if there also is a low oxygen 
saturation level, the EP will want to 
put pulmonary embolism or heart 
failure higher on the differential 
diagnosis list.

“It is tempting to explain away 
a single abnormal vital sign or test 
result,” Leone notes. “But doing so 
creates a danger of discharging a 
patient with a serious condition.” 

Leone suggests EPs list the 
abnormality (e.g., “hypoxia of 
unknown origin” or “cardiac 
conduction abnormality”) on the 
differential diagnosis list. This 
focuses attention on finding its 
cause, including further testing or 
consultations, if indicated. 

“The patient should not be 
discharged until a satisfactory 
explanation for the abnormal result is 
found,” Leone says.  n

Higher Emotional Intelligence Linked to Less 
Malpractice Litigation
The effect of emotional 

intelligence on malpractice 
“is very underestimated and 
undervalued,” says Daniel Shouhed, 
MD, faculty at Cedars-Sinai Medical 
Center in Los Angeles.

Physicians with more complaints 
are more likely to be sued.1 Shouhed 
and colleagues wanted to know if the 
same was true for physicians with 
lower emotional intelligence.

In a literature review, the 
researchers found no studies 
specifically about emotional 
intelligence and malpractice risk. 
However, Shouhed and colleagues’ 

findings suggest an indirect negative 
correlation between a physician’s 
emotional intelligence and litigation 
risk.2 Shouhed, the study’s lead 
author, says this is because better 
communication skills mean happier 
patients: “When you have unhappy 
patients, you’re more likely to get a 
malpractice claim.”

The researchers’ previous work 
focused on human factors that result 
in errors.3 

“No matter how perfect you 
think a system is, there are going to 
be errors that occur,” Shouhed says, 
noting these include system issues, 

or active failures on the part of the 
EP. “But not all adverse events result 
in litigation. That’s where we think 
emotional intelligence comes in.”

The many unique challenges 
of the ED setting (no pre-existing 
relationship with patients, for one 
thing) makes emotional intelligence 
all the more important. 

“Somehow, you have to make that 
connection so the patient believes 
that you are truly there to help them,” 
Shouhed advises.

An EP who conveys no compas-
sion, makes no eye contact, and takes 
no time to explain what is going on 
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is not making that connection. If 
anything goes wrong, or appears to 
go wrong, patients may be highly 
motivated to at least consider calling a 
malpractice attorney.

Shouhed says displaying good 
emotional intelligence in the ED does 
not have to be extremely complicated. 
It is as simple as the EP asking before 
discharge (with sincerity), “Did we 
answer all your questions? Is there 
anything we could have done better?”

The patient or family might 
volunteer some information that can 
help matters. Someone might express 
intense worry over a specific family 
history and wish a CT scan had been 
ordered. 

This new information about 
risk factors might result in the EP 
deciding to order the test after all. 
The point is not to order additional 
tests just because the person demands 
it, but more to engage in dialogue 
on concerns that might otherwise go 
unvoiced.

“Sometimes, it can be a very 
simple thing to get a patient to leave 
happy rather than upset,” Shouhed 
observes.

Interventions to enhance 
physicians’ level of emotional 
intelligence early in their careers 
could be a way to limit future legal 
action. 

“The question is, is it teachable? 
Or is it more of an innate skill?” 
Shouhed asks.

It might depend in part on the 
physician’s age. “It’s harder to teach 
emotional intelligence to someone 
who’s older,” says John Tafuri, 
MD, FAAEM, regional director of 
emergency medicine at Cleveland 
(OH) Clinic and chief of staff at 
Fairview Hospital, also in Cleveland. 

Some patients openly state that 
they initiated lawsuits, at least in part, 
because the physician was perceived 
as rude and uncaring. “If you know 

how to interact with people, you can 
dramatically reduce your malpractice 
risk,” Tafuri says.

The Cleveland Clinic has a 
no-tolerance policy when it comes 
to inappropriate behavior with 
colleagues. “That transfers over to 
how they deal with patients as well,” 
Tafuri says. 

If an EP is identified as having 
low emotional intelligence, 
based on poor satisfaction scores 
or a disproportionate number 
of complaints, there are a few 
approaches EDs can take. 

“You can pressure or persuade 
people to take courses to promote 
emotional intelligence,” Tafuri 
suggests.

Showing EPs how things look 
from the patient’s point of view is 
particularly effective. One ED leader 
made videos taken from the patient’s 
perspective, depicting how things 
went from the moment they walked 
into the ED. In one scene, an EP does 
not sit next to the patient; instead, 
the EP looks down at the patient in 
a condescending way. That EP was 
unaware of how arrogant he seemed 
until he watched the video.

“That made many people, 
including myself, realize that how you 
come off is so important,” Tafuri says. 
“It really hits you right in the face 
with how you are perceived.”

Tafuri knows firsthand how 
powerful emotional intelligence 
can be in preventing malpractice 
litigation. Years ago, after Tafuri 
controlled the airway of a 35-year-old 
overdose patient with endotracheal 
intubation, an ED nurse placed an 
orogastric tube incorrectly, resulting 
in the patient’s death.

“It was tragic and unfortunate. 
Had we not told them, the family 
would, at least initially, not have 
known why the gentleman passed 
away,” Tafuri says. Tafuri brought the 

family in and honestly spoke about 
what had happened. “Here was a case 
that probably would have been a slam 
dunk medical legal case, at least from 
the hospital standpoint. There was 
never a lawsuit filed,” he says.

In fact, the family members, one 
by one, each hugged the nurse who 
was sobbing in the hallway.

“The vast majority of people will 
give you the benefit of the doubt if 
you treat them with respect,” Tafuri 
says. “If you come off as arrogant, 
there is no question it won’t go as 
well.”

This surprising outcome to a 
terrible mistake shows that respectful 
treatment in the ED goes further than 
one might expect to prevent lawsuits. 
“It’s really a shame when that does 
not happen, even when there is not a 
bad outcome,” Tafuri adds. “It’s just 
not right.”

The formal study of emotional 
intelligence should be a requirement 
for everyone in healthcare, says 
Andrew P. Garlisi, MD, MPH, 
MBA, VAQSF. In the ED, says 
Garlisi, “contact times with patients 
are short and high-intensity. Time to 
decisions are condensed, and serial 
tasking is the rule rather than the 
exception.”

Some EDs offer training focused 
on better patient satisfaction scores. 
“The extent to which these relatively 
simple techniques are effective 
is highly variable, dependent on 
many factors,” says Garlisi, medical 
director of Geauga County EMS and 
University Hospitals’ EMS Institute 
Paramedic Training Program in Ohio.

Such training usually covers 
addressing family members present 
in the room, touching the patient, 
sitting to establish eye level contact, 
providing a warm blanket or 
pillow, informing the patient of the 
anticipated waiting time for labs and 
radiology studies, and discussing test 
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results and anticipated disposition. 
“Most patients who visit the ED 
experience some combination of 
physical, emotional, and spiritual 
pain and suffering,” Garlisi says. 

This manifests as anger, concern, 
worry, anxiety, fear, depression, and 
panic. The emotionally intelligent 
EP, says Garlisi, “understands and 
anticipates that the patient most 
likely has symptoms and issues that 
lie beneath the obvious physical 
manifestations. These also require 
attention.” 

Addressing only the physical 
complaints does the patient and the 
EP a disservice. 

“It may disrupt an otherwise 
satisfactory doctor-patient 
relationship,” Garlisi says. Likewise, 
the EP who manages to meet the 
patient’s emotional needs creates a 
stronger relationship. 

“Patients who make the emotional 
connection to the doctor are less 
likely to sue that physician in the 
event of an untoward event,” Garlisi 
adds.  n
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EMTALA, Malpractice Implications for Patients 
Transferred 100 Miles Away

EPs at an academic teaching 
hospital recently received a call 

asking them to accept a critically ill 
patient with a post-surgical infection 
— from a sending hospital 169 miles 
away. 

“Clearly, [the patient] had a 
chronic problem that other surgeons 
closer to her local home area have 
taken care of before,” says Steven 
Frick, MD, who accepted the patient.

The EP from the referring 
hospital said he did not have the 
expertise or access to the appropriate 
consultants to care for the patient. He 
added that he had called two other 
facilities, which both refused the 
patient. Ultimately, the patient was 
transported by helicopter.

“We had no pre-existing 
relationship with this patient at all, 
who had an extraordinarily medically 
complex problem,” says Frick, chair 
of the department of orthopaedic 
surgery at Stanford Medicine. After 
a complicated course that included 
multiple surgeries and 61 days in the 
ICU, the patient did not survive.

At a previous institution, Frick 
received a similar call about a patient 

with a finger amputation. The EP 
from the referring hospital also had 
contacted many other trauma centers 
to no avail. Frick accepted the patient. 

“But the patient ended up 
not being a candidate for a re-
implantation,” he recalls. “Surgeons 
just sewed the finger up, and the 
patient went back home.”

Some traumatic amputations are 
not good candidates for re-implant 
because so much of the marginal 
tissue is damaged. 

“Re-implantation has become 
one of those super-specialized areas. 
Even fewer large medical centers 
are offering it as a service,” notes 
Todd B. Taylor, MD, FACEP, a 
Phoenix-based EMTALA compliance 
consultant.

There would be no EMTALA 
obligations if the sending hospital 
was requesting services that were 
not medically indicated, according 
to Taylor. He recommends that 
EDs create a list of less common 
conditions that they cannot treat and 
identify several resources for each one 
so staff know prospectively where to 
send such patients when that rare 

occurrence happens. “The worst 
time to try to figure that out is in the 
middle of the night, with a patient’s 
welfare hanging in the balance,” 
Taylor says.

Frick has been taking trauma 
calls for two decades. Each time 
he’s received a call from an outside 
physician requesting that the facility 
take a patient who needs a higher 
level of care and has an emergency 
medical condition, he has complied 
with his obligation under EMTALA. 

“We are obligated to accept 
the patient, unless there is some 
circumstance that prevents the 
hospital from doing so,” Frick says.

For instance, hospitals are not 
required to take a patient who is on 
diversion for trauma. But in Frick’s 
experience, this has happened only 
once or twice in 20 years. 

“Is it family-centered care to take 
a critically ill patient 150 miles away 
from home?” Frick asks. “Sometimes, 
it’s what we are forced to do.”

Although 150 miles may seem like 
a long distance, Taylor says that rural-
to-urban transfers over long distances 
are not so unusual. 
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“There’s a lot of rural communities 
in medical no man’s land,” Taylor 
observes.

At a Level I trauma center and 
pediatric referral hospital in Phoenix, 
Taylor often accepted transfers from 
all parts of the state.

“ED docs in most hospitals in 
America are single coverage, with a 
limited panel of on-call specialists — 
some an hour or more away,” Taylor 
adds.

There are some situations in 
which hospitals violate EMTALA, 
or the standard of care, by making 
unreasonable transfer arrangements 
that result in untoward outcomes. 
“Sending patients long distances for 
no good reason may be one of them,” 
Taylor offers.

A transferring hospital may be 
liable for a bad outcome if it elects 
to transfer a patient to a facility 
100 miles away, says Timothy C. 
Gutwald, JD, an attorney at Grand 
Rapids, MI-based Miller Johnson. 
A transfer is only appropriate if the 
benefits of the transfer outweigh the 
risks. 

“A judge or jury may determine 
the transfer was not appropriate if 
a bad outcome occurs, particularly 
if there were other facilities that 
were closer and willing to accept the 
transfer,” Gutwald says. 

Potential liability exposure for 
the transferring hospital makes it 
important to document that the 
closer hospitals rejected the transfer 
and why the benefits of transferring 
the patient to a particular hospital 
outweigh the risks. In some cases, 
a patient requests a transfer to a 
particular hospital, even though 
another hospital is closer. The 
transferring hospital should ask 
the patient to sign a consent to the 
transfer. “Carefully document that the 
patient was informed of the risks of 
the transfer,” Gutwald says.

There are some important 
considerations regarding EMTALA 
obligations and patient transfers:

• EMTALA does not require 
patients to be transferred to the 
nearest facility. “It’s just common 
sense to do that,” says Sue Dill 
Calloway, RN, MSN, JD, a 
Dublin-OH based nurse attorney 
and president of Patient Safety 
and Healthcare Consulting and 
Education. 

Some trauma centers say they 
will accept the patient, but only after 
the referring facility has tried closer 
facilities first. 

“What they are doing is saying, 
‘There’s another hospital 50 miles 
closer to you that has the same 
services. Try them, and if they don’t 
accept the patient, then call us 
back, and we will take the patient,’” 
Calloway says.

Taylor notes that the referring 
facility may respond with: “Thanks 
for that suggestion, but I already 
considered closer hospitals and believe 
clinically your facility is the most 
appropriate for this patient. I am just 
trying to do what I think is best for 
my patient.”

If the receiving hospital offers 
specialized capabilities not available at 
the transferring hospital, the receiving 
hospital cannot refuse the transfer or 
tell the transferring hospital to try 
closer facilities first, Gutwald says.

ED providers can alert hospital 
risk managers so they can follow up 
to find out what happened from the 
sending hospital’s perspective. 

“We did this routinely. More 
than half the time, it was discovered 
the transfer was legitimate,” 
Taylor reports. “Often, it is just a 
misunderstanding on either or both 
sides.”

• Not all ED transfers fall under 
EMTALA. The policy applies only to 
transfers from one Medicare hospital 

ED to a different hospital, and for a 
patient with an “unstable” emergency 
medical condition. The EMTALA 
definition of unstable may differ from 
a clinician’s interpretation, Taylor 
notes.

“In other words, it is a legal 
definition, not a medical definition,” 
Taylor says. Thus, someone with a 
chronic problem, even if he or she 
is seen in the ED, may not meet the 
EMTALA definition of “unstable.”

• Hospitals may not have 
capability to accept the patient. 
Some hospitals that refuse to accept 
patients may be violating EMTALA. 
But there is another possible 
explanation: The hospital may 
legitimately not have the ability to 
care for the patient they are asked to 
accept. 

“Due to various changes in our 
healthcare system, capabilities and 
capacity of hospitals have changed 
drastically in the past few years,” 
Taylor observes.

 EMTALA is clear: Hospitals must 
accept the patient — unless they do 
not have the capability or capacity to 
treat the patient. 

“It does not even matter if 
the sending hospital is violating 
EMTALA,” Taylor adds.

In some cases, the referring 
hospital actually can treat the patient, 
but may be trying to “dump” the 
patient on another facility. The 
referring hospital may be violating 
EMTALA. “But this does not alleviate 
the receiving hospital’s EMTALA 
responsibility to accept the patient,” 
Taylor cautions.  n
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1. Which did a recent study reveal 

regarding malpractice and 

misdiagnosis in the ED?

a . Most high-severity misdiagnosis 

cases in the ED fall into two groups: 

vascular events and infections .

b . Stroke misdiagnosis has de-

creased dramatically because of 

better training .

c . Average misdiagnosis rates for 

heart attack have increased signifi-

cantly due to higher ED volumes .

d . Typically, missed cases of spinal 

abscess do not involve overlooked 

red flags in history or neurological 

exam .

2. Which is true regarding 

malpractice litigation naming 

hospitals and ED groups?

a . Recent court rulings have made 

it much easier for hospitals to avoid 

liability for EPs who are not employ-

ees of the hospital .

b . Focus groups have demonstrat-

ed that juries are more reluctant to 

return a verdict against a hospital 

than for an individual EP whose care 

is at issue .

c . Usually, contracts state that if the 

hospital is sued for something the 

EP did, the ED group must defend 

the case and indemnify the hospital .

d . Hospitals are legally obligated to 

pay any verdict more than the ED 

group’s policy limits, even if there 

are no other claims against the 

hospital .

3. Which is true regarding overdose 

patients leaving the ED against 

medical advice (AMA)?

a . A major concern is that what-

ever the patient overdosed on will 

outlast the duration of the reversal 

agent .

b . There is a higher standard of care 

for overdose patients in terms of 

the need to assess decision-making 

capacity .

c . The ED is legally obligated to 

hold the patient if there is a strong 

enough suspicion that the patient 

will be harmed because of leaving, 

regardless of capacity .

d . Refusal of treatment forms 

should avoid specifics on the risk 

of refusing the recommended 

treatment . 

4. Which is true regarding EMTALA 

and transfer requirements?

a . There are still EMTALA obliga-

tions for the receiving hospital, even 

if the sending hospital is request-

ing services that are not medically 

indicated .

b . A transfer is only appropriate if 

the benefits of the transfer out-

weigh the risks .

c . The receiving hospital can refuse 

the transfer if the transferring hospi-

tal has not tried closer facilities first . 

d . All ED transfers fall under 

EMTALA .
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