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EHR Issues Arising in ED 
Malpractice Lawsuits: Info Is 
Outdated, Incorrect, or Missing

Electronic health record (EHR) 
issues are coming up in 
malpractice lawsuits against 

ED providers. Seven such cases were 
included in a recent analysis of 216 
closed claims occurring from 2010 to 
2018 in which EHRs contributed to 
injury.1

“In several cases, inexperience with 
the EHR contributed to physicians 
failing to find all the information 
needed to make a correct diagnosis,” 
says Darrell Ranum, JD, study author 
and vice president of patient safety 
and risk management at the Doctors 
Company, a Napa, CA-based medical 
malpractice insurer that conducted the 
analysis.

In certain claims, the EHR 
contributed in some way to delaying 
treatment for a time-sensitive condition. 
This is especially relevant to the ED 
setting. “One unique element in ED 
cases is that patients are discharged from 
the hospital when the ER physician 
does not see abnormal findings,” 
Ranum observes. Also, patients often 

receive treatment outside the hospital 
before coming to the ED, but these data 
usually are not available in the EHR. 
“ER physicians may not have access to 
examination findings, test results, or 
X-ray reports from the earlier office or
urgent care visits,” Ranum notes. This
can cause problems such as medication
reactions and delayed treatment.

Outdated, incorrect information 
from earlier ED visits or hospital 
admissions also popped up in some 
EHRs. “This resulted in diagnostic or 
treatment errors, and adverse events 
such as reactions to medications 
after the patient is discharged,” 
Ranum reports. Here are the specific 
allegations in the seven EHR-related 
ED malpractice claims included in the 
analysis:

• A patient with a history of breast
cancer presented to the ED with chest 
pain. A CT for pulmonary emboli was 
negative for blood clots, but did it show 
probable liver and bone metastasis. The 
emergency physician (EP) noted this 
in his report. However, he did not sign 
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the note until several weeks later — 
and the report did not show up in 
the EHR until the note was signed. 
Another EHR-related issue came 
up when the patient was admitted. 
“When the CT report was sent to 
the floor, it was scanned into the 
wrong section of the chart,” Ranum 
explains.

The EHR was fairly new at the 
time of the ED visit, so staff had 
limited experience using it. Since 
no one saw the CT report, the 
patient was discharged after cardiac 
treatment without learning about the 
findings. 

“Months later, the patient’s 
metastasis was diagnosed. The 
allegation was delay in treatment,” 
Ranum says.

• A woman came to the ED 
reporting pain in her lower right 
abdomen. A CT scan showed 
appendicitis. However, the results 
the EP found in the EHR stated the 
CT was negative for appendicitis. 
The patient was discharged.

“It was later discovered that the 
ER physician had read the wrong 
patient’s CT results,” Ranum says. 
The patient returned to the ED with 
severe pain and was taken to surgery. 
By that time, her appendix was 
perforated and she had an abscess. 
The patient recovered after a long 
illness.

• A 7-year-old boy presented 
to an ED with hip and leg pain 
after falling. The EP ordered two 
X-ray views. The radiologist ordered 
additional views that showed a 
fracture deformity of the femoral 
head physis. The radiologist did not 
call the EP about the findings.

“The ER physician looked at the 
two views that he had ordered, not 
realizing that there were additional 
views and reports to review,” Ranum 
says. This was not indicated in the 
EHR. 

Since the findings were normal, 
the EP discharged the patient with 
pain medication. Days later, the 
boy returned to the ED with worse 
pain and reduced range of motion. 
A review of the X-rays performed 
during the previous ED visit revealed 
a fracture.

• The EP failed to identify a 
fracture of the lumbar spine with 
spinal cord injury. A 60-year-old 
man presented to an ED after a fall, 
and X-rays were taken of his pelvis, 
femur, and lumbar spine. The EP’s 
preliminary reading was normal. 
The radiologist’s reading indicated 
compression fractures of two lumbar 
vertebrae. Since the EP never saw 
the radiology report in the EHR, the 
patient was discharged home.

When the patient came back to 
the ED complaining of bowel and 
bladder dysfunction, the fractures 
were discovered. The patient was 
taken to surgery, but was left with 
bowel and bladder incontinence. 
The malpractice lawsuit named both 
the EP and the radiologist — but 
the EHR also was to blame. “It was 
discovered that the ER physician 
and radiologist were in the patient’s 
record simultaneously, and the 
system allowed only one person to 
enter information at a time,” Ranum 
says.

• A woman visited an ED with 
an adverse drug reaction from an 
antibiotic given at an urgent care 
center. The EP could not access the 
medical records in the EHR, and 
the patient could not remember the 
name of the antibiotic. 

“The EP prescribed the same 
antibiotic. The patient had a worse 
reaction, and was hospitalized,” 
Ranum notes.

• One patient with a Staphy-
lococcus bacterial infection was 
misdiagnosed. The patient returned 
to the ED the day after the initial 
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visit with worsening symptoms, 
but still was discharged without the 
correct diagnosis. During discovery, 
it became obvious that nobody had 
reviewed abnormal test results during 
the second ED visit. “The exam by 
the second ER physician appeared to 
have been copied and pasted,” Ra-
num observes. Documentation of the 
two ED visits were identical. Only 
the test results were different. Since 
the test results were missing from 
the clinical summary in the EHR, 
no one saw them before discharge. 
“This delayed treatment of the bacte-
rial infection, which resulted in the 
patient’s death,” Ranum adds.

• A woman, 47, came to an ED 
reporting leg and buttock pain. 
The EP diagnosed lumbar sacral 
strain and ordered morphine. The 
pain continued, so hydromorphone 
also was administered. Shortly before 
discharge, the patient experienced 
breathing difficulty and lost 
consciousness. 

After treatment with oxygen 
and naloxone, the patient was 
discharged home. During the night, 
the patient expired in her sleep. 
It was determined that obesity, 
obstructive sleep apnea, hypertrophic 
cardiomyopathy or dysrhythmia, and 
narcotics all contributed to her death.

Problems with the EHR came to 
light during litigation. Several ED 
staff testified their documentation 
had been entered incorrectly because 
of their lack of experience with 
the new system. “Inconsistent and 
missing documentation in the EHR 
complicated the defense of this case,” 
Ranum notes.  n
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EHR Can Make ED Documentation  
Appear Suspicious 
While EHRs offer many benefits 

to ED providers, they also 
carry some inherent risks. There 
are specific examples of issues that 
can result in malpractice litigation, 
according to Jonathan E. Siff, MD, 
MBA, FACEP, associate professor of 
emergency medicine and associate 
chief medical informatics officer 
at The MetroHealth System in 
Cleveland:

• The ability to “copy and paste” 
information from previous visits 
poses significant risks. ED providers 
must be extremely careful when 
“pulling forward” data from other 
encounters. “Failure to do so can 
create inaccurate charts and become 
kindling for fraud investigations,” Siff 
warns.

• Using templates where in-
formation is preloaded or can 
be entered in bulk easily creates 
substantial risk for inaccuracies. 
“ED providers are responsible for 
everything in the chart, regardless of 
how the information ended up there,” 

Siff says. EPs should carefully review 
preloaded content, information in 
drop-down lists, and information 
pulled in by macro before electroni-
cally signing notes, he adds.

• Pop-ups and alerts in 
decision support tools can become 
disruptive, causing ED providers 
to ignore them. EPs acknowledge 
the alerts electronically, but without 
taking appropriate action. This is 
a dangerous practice. “Failure to 
address a clinically relevant alert, 
particularly in the setting of a 
relevant missed issue, which leads 
to a malpractice case, can lead to a 
significant legal risk,” Siff cautions.

By acknowledging the alert, EPs 
are indicating they are aware of it. If 
the EP prescribes a medication or a 
study with IV contrast to which the 
patient is allergic, the EHR contains 
damning evidence proving the EP 
knew, or should have known, about 
the allergy. 

“The provider has made what will 
appear to be a clearly preventable 

error, and one where they ignored 
warnings,” Siff offers.

• Metadata tracks, often to the 
second, ED providers’ actions. 
Timestamps sometimes support the 
defense of an ED malpractice claim, 
but also can concretely refute the EP’s 
version of events. “This contradictory 
information can be used by a 
plaintiff to impeach testimony and 
create doubt in the rest of the care 
provided,” Siff observes.

It is a tough sell to argue an EHR 
timestamp is wrong. Siff gives this 
example: The EP charts tPA was given 
to a stroke patient at 12:30, but the 
order does not go in until 12:45. It 
seems as though the EP documented 
the drug was given before it was even 
ordered. 

In reality, both times are correct. 
The tPA was pulled from medication 
stock in the ED at 12:30, and the 
order goes in at 12:45. The order just 
needed to catch up with what already 
happened clinically. “But it creates 
doubt,” Siff notes.

http://bit.ly/2ShIOr1
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The best approach is for the EP to 
address it right in the chart. Siff gives 
this example of good charting on this 
point: “tPA pulled via override from 
medication stock. Order placed after 
the fact for reconciliation.”

Sometimes, the problem is that 
timestamps of various ED providers 
conflict. An EP might document 
tPA was administered at 12:30. The 
ED nurse charts it in the medication 
administration record an hour later 
without backdating the time the drug 
actually was given. “This is a common 
occurrence in my experience,” Siff 
shares.

In stroke litigation where the exact 
time tPA was given is in dispute, 
conflicting times complicate matters 
for the defense. Even in cases where 
timing is not so critical, timestamp 
conflicts can hurt the EP’s credibility. 
For instance, an EP documents seeing 
the patient at 10:00, but the ED 
nurse does not “move” the patient to 
a room in the EHR until 10:15. The 
ED chart looks like the EP is claiming 
to have seen the patient before the 
patient was brought back.

The same kind of thing can 
happen at discharge. The EP 
documents a reassessment of the 
patient that actually occurred 20 
minutes earlier. In the interval, the 
ED nurse discharges the patient. It 
looks like the EP is claiming to have 
conducted a reassessment after the 
patient left. 

“In reality, I did it before. But if 
I failed to properly timestamp my 
exam, it would look suspicious,” Siff 
adds.

Metadata from EHRs are no 
longer a novelty in malpractice 
litigation. This information is 
requested routinely in ED claims. 

“We see it in every case now. 
The plaintiff attorney thinks they 
will find a smoking gun,” says Jesse 
K. Broocker, JD, an attorney at 

Weathington McGrew in Atlanta. 
To guard against this possibility, ED 
defense attorneys proactively look at 
the EHR metadata. 

“Sometimes, the truth hurts, and 
something in the metadata is bad for 
you. But it’s better to know about it,” 
Broocker advises.

This often comes up with 
“curbside consults” conducted in the 
ED. Broocker offers this example: 
The EP says the neurologist gave an 
outpatient work-up recommendation 
for a new-onset seizure patient. The 
neurologist insists a formal consult 
never happened, only a review of a 
single CT scan. While the CT was 
normal, labs and exam findings were 
concerning. The patient experiences a 
major seizure several hours later. The 
lawsuit alleges the ED patient should 
have been admitted, and names both 
the EP and the neurologist. The 
defense team says the EP secured the 
appropriate consult and relied on 
the neurology recommendation. The 
neurologist insists the EP never asked 
for an evaluation.

“The EHR audit trail can be 
case-turning about whose story is 
right,” Broocker says. If it shows 
the neurologist only looked at the 
CT scan, it is strong evidence in 
the neurologist’s favor. “But if the 
neurologist looked at the chart 
extensively over a long period of time, 
that supports the ED physician’s 
position that a formal consult was 
obtained and provided,” Broocker 
adds.

Here are some other EHR issues 
Broocker has seen complicate the 
defense of ED malpractice claims:

• Outdated vital signs may be 
auto-populated in the ED chart. 
The EP opens the EHR. Before they 
perform their exam, the EP leaves the 
note open for a period. Some EHRs 
will auto-populate with the patient’s 
vital signs. This may not be current 

data, but whatever was last recorded. 
“By the time the EP signs off on the 
chart, those are old vitals,” Broocker 
observes.

• Plaintiff lawyers use time-
stamping to prove delayed care, but 
it is misleading. “If the EHR makes 
it seems like one narrative is correct, 
you better believe they’re going to 
do everything they can to push that 
story,” Broocker reports.

Timestamps show when 
something is documented, not 
necessarily when it actually happened. 
“Sometimes, we’ll see audit trails that 
are a little more nuanced, and we can 
tell exactly what they were looking 
at,” Broocker shares.

This is the case with diagnostic 
test results. “X-ray or CT imaging 
will have specific order numbers on 
them that you can correlate. You can 
be reasonably sure the ER doctor saw 
the result at a certain time,” Broocker 
adds.

• Long gaps in EHR timestamp-
ing make it look like the patient 
was ignored. “In reality, the EP 
poked his head in several times,” 
Broocker says. 

EPs do not routinely document 
all the times they looked at the 
patient because there is nothing new 
to report. “Plaintiff lawyers will use 
that to establish that we ‘punted’ on 
the patient and didn’t monitor the 
patient’s ongoing status,” Broocker 
says.

Diligent use of free text notes can 
refute this. “Don’t add your H&P 
notes in two sentences. Take the 
extra 30 seconds to write a narrative,” 
Broocker suggests.

Simple statements (“reassessed the 
patient”) convey a thorough, involved 
EP. “That’s good charting that I don’t 
feel bad asking ER doctors to do, 
knowing that they can’t document 
every little thing they say or do,” 
Broocker says.  n
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Analysis: Myocardial Infarction Most Commonly 
Missed Diagnosis

O f failure-to-diagnose cases, 
myocardial infarction (MI) was 

the most commonly missed diagnosis, 
according to a recent analysis of 
166 cases of cardiology malpractice 
claims.1

Missed MI occurred in 32 cases. 
The researchers recommended 
additional training in reading ECGs 
and recognizing atypical presentations 
of MI to reduce missed diagnoses.

“My experience, in looking at 
claims, is that we do not miss MIs. 
We miss acute coronary syndrome, or 
impending MIs,” says Alan Lembitz, 
MD, chief medical officer at COPIC, 
a Denver-based medical professional 
liability insurance provider.

Not too many patients with 
classically positive ECGs or cardiac 
troponins are missed. “The biggest 
issues are the ones where the initial 
studies look OK, and we did not 
predict that it was an impending 
MI in the next few days or weeks,” 
Lembitz explains.

Most ED patients, relieved to 
be discharged with no abnormal 
findings, do not realize their degree 
of carotid artery plaque or coronary 
artery disease is completely unknown 
at the time of the ED visit. “We have 
only told them whether or not they 
have damage to the heart. That is a 
pretty significant difference,” Lembitz 
notes.

Patients leave thinking ED 
providers concluded the problem was 
not their heart. In reality, the ED 
providers are only saying there was 
no evidence of an MI. “That is really 
where the risk is,” Lembitz observes.

The classic example is the patient 
with a negative ECG and negative 
troponin test who dies of an MI in 
the days following the ED visit, and 

the family sues. “You then have to 
defend the fact that you didn’t detect 
it,” Lembitz says.

For patients with normal ECG 
and troponins, “after that, it becomes 
a guessing game at them having 
critical stenosis or significant plaque 
burden in their coronary arteries,” 
Lembitz says.

Risk stratification tools are helpful 
to the ED defense. “You’re still going 
to miss people after you send them 
out. But it’s going to be much more 
defensible,” Lembitz suggests.

The plaintiff’s expert will look to 
see if this question is answered in 
the ED chart: Was this truly a low-
risk patient who could be sent out 
with follow-up instructions to see a 
cardiologist in the next week or two? 

Most ED charts show the plaintiff 
did not experience an MI at the time 
of the visit. Ideally, the chart also 
shows there was low risk of significant 
coronary artery disease that will affect 
the patient shortly. 

“The problems we run into are 
the cases we treated as low risk when 
we either didn’t get the history or the 
history is somewhere else,” Lembitz 
notes.

Documenting the HEART score 
or other literature-supported tool is 
helpful. “It will force you to ask and 
consider all the elements on which 
you based your decision with the 
patient about their likely risk of a 
MACE [major adverse cardiac event] 
in the near term,” Lembitz explains.

The plaintiff will allege just 
ruling out an MI was not enough. 
The argument is the patient should 
have been admitted due to a high 
probability of underlying coronary 
disease. A carefully documented 
risk stratification tool counters this 

argument effectively, yet it is often 
missing from ED charts. Instead, the 
EP documents subjective statements 
that the patient was believed to be 
low risk, but without any evidence to 
support it. “Sometimes, we get people 
waxing poetically in the medical 
decision-making. That doesn’t help 
the defense,” Lembitz cautions.

Also unhelpful are statements 
suggesting the EP recommended 
admission, but the patient wanted to 
go home. 

“That’s not truly shared decision-
making. You’re going to lose on 
those,” Lembitz warns.

If the ED provider did not risk-
stratify, the patient did not have the 
data to make an informed decision. 
“The ED patient really has no idea 
that they have a high likelihood of 
having a critical lesion that just hasn’t 
shown up as myocardial damage yet,” 
Lembitz adds.

Some malpractice cases happen 
because the EP ruled out MI 
perfectly, but missed aortic dissection 
or pulmonary embolism. 

“It’s what we call the triple rule-
out. It’s not sufficient to rule out one 
and not consider the others,” Lembitz 
reports.

It is debatable as to whether the 
EP should specify in the medical 
decision-making that each diagnosis 
was considered. If the ED chart shows 
a missed diagnosis was considered, 
the plaintiff attorney could argue 
it was incumbent on the EP to do 
something definitive to rule it out.

On the other hand, documenta-
tion that specifies aortic dissection 
was considered, but the history was 
not consistent and the patient had no 
family history or other risk factors, 
probably is going to be helpful. “But 
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some aortic dissections are just going 
to surprise you because they don’t all 
have the classic features. I know a lot 
of very good docs who have gotten 
surprised,” Lembitz shares.

In one recent malpractice claim, 
the EP missed aortic dissection in 

a 29-year-old man who presented 
without any classic symptoms. “It 
was so atypical that we can probably 
defend it by saying there were no 
features that would have led any 
reasonable EP to consider aortic 
dissection,” Lembitz says.  n
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ED a High-Risk Setting for Physician Trainees

When physician trainees 
(residents or fellows) were 

involved in harm events, the ED was 
a higher-risk setting than inpatient 
or outpatient areas, according to 
the authors of a recent analysis.1 
However, that does not necessarily 
mean the trainee was from emergency 
medicine.

Malpractice claims involving 
the ED were more likely to involve 
physician trainees compared to 
trainees from inpatient and outpatient 
settings. 

However, by specialty, emergency 
medicine physician trainees were 
statistically less likely to be named 
in claims than physician trainees in 
other specialties, including medicine/
surgery.

“We took this to mean that 
physician trainees coming to the 
ED, especially to do procedures, are 
at highest risk of being involved in 
a claim,” says Laura Myers, MD, 
MPH, CPPS, the study’s lead author. 
Myers is a pulmonary intensivist at 
the Massachusetts General Hospital 
and a research fellow in quality and 
safety at Harvard Medical School. 

This could be because physician 
trainees are less accustomed to the 
chaotic, urgent ED environment, 
or lack direct supervision from an 
attending in their specialty. 

“Their attending may not be 
present in the hospital, or they may 
not be supervised directly by the ED 
attending,” Myers notes.

Researchers studied 581 malprac-
tice claims in which physician trainees 
were involved in harm events from 
the Comparative Benchmarking Sys-
tem database (operated by Harvard’s 
malpractice insurer, the Controlled 
Risk Insurance Company). Of these, 
62 involved a physician trainee in the 
ED. 

“Claims involving physician 
trainees were, overall, rare,” Myers 
reports. 

Inadequate supervision was a 
contributing factor in 24% of claims. 
Of this group of claims, 74% were 
procedure-related. 

“Procedural safety, specifically 
procedural supervision, was an 
important theme that emerged from 
our analysis,” Myers notes. 

She attributes emergency medicine 
trainees’ comparatively low risk to 
the fact that, typically, there always 
is an attending available to supervise. 
“In large academic medical centers, 
there are often multiple attendings, 
as well as a back-up schedule for 
attendings in case there is a surge in 
ED capacity,” Myers observes.

Michael Blaivas, MD, FACEP, 
has reviewed multiple malpractice 
claims involving residents in the ED. 
In some, the supervising EP was 
held liable; in others, he or she was 
dismissed from the case. 

“There is no uniform approach 
to this that I’ve seen from courts 
and also from plaintiff attorneys,” 
says Blaivas, an affiliate professor 

of medicine at University of South 
Carolina School of Medicine. 

Some plaintiff attorneys 
routinely name both the resident 
and attending. Some will name one 
and not the other due to not fully 
comprehending the relationship 
between the two providers. 

Court rulings are similarly 
inconsistent. Some judges will let 
residents out of the case quickly — 
but keep the attending. 

“The attending EP clearly had 
no idea what was going on with the 
patient, and signed off on the chart 
days later, yet still gets successfully 
pulled into the lawsuit,” Blaivas notes.

Other judges have dismissed 
attendings who were not directly 
involved in the patient encounter. 
In several cases, the supervising EP 
signed off on the chart, documented 
approval of the care, and billed for 
the visit. “The EP had clearly assumed 
responsibility but was let off because 
they never saw the patient,” Blaivas 
explains.

What this means for supervising 
EPs is that they cannot count on 
dismissal from a case involving a 
resident; or, conversely, being pulled 
into one. “I’ve seen this issue come 
up in multiple different states, even in 
different courts in the same state, and 
the way it’s handled differs depending 
on the court and the attorneys,” 
Blaivas recalls.

When the ED attending is named, 
inadequate supervision almost always 
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is the main allegation. Attending EPs 
often chart too sparsely on this crucial 
point. Many charts contain only 
vague statements along the lines of 
the EP “assumed care of the patient” 
or “reviewed everything.”

This makes it easy for the plaintiff 
to allege the bad outcome happened 
because the supervising EP was not 
around when things went wrong. 
The attending’s documentation 
includes nothing about being present 
during critical procedures such as 
resuscitation or placement of a central 
line. The resident’s documentation 
includes nothing about the attending 
being there, either. 

“The attending is successfully 
painted as negligent because they 
weren’t there to supervise or, if they 
were, they didn’t bother leaving a 
note,” Blaivas says.

Typically, attending physicians 
think they are protecting themselves 
legally by documenting “reviewed 
everything.”

“The notes seem protective to 
the attending because they seem to 
distance them from the case,” Blaivas 
observes. At deposition, though, 
attendings will be asked for specifics 
on what exactly was reviewed. 

Blaivas has seen attorneys ask 
these questions: “If you were aware 
of everything, why did you let this 
mistake happen during a procedure?” 
and “Where were you when this chest 
tube placement went bad?” The same 
issue comes up if a septic patient 

was not resuscitated quickly enough 
because the resident did not realize 
how sick the patient was. 

“The attorney will ask exactly 
where the attending was when critical 
decisions were being made,” Blaivas 
cautions.

The resident and attending might 
find their interests are at odds as 
co-defendants. By the time the 
malpractice case goes to court, the 
resident sometimes has become an 
attending physician. 

“They add in their current 
knowledge that they now have, and 
it clearly doesn’t match the care they 
gave,” Blaivas says.

If either defendant criticizes the 
other, the plaintiff can easily exploit 
that. “Juries will see any kind of 
disagreement, even if it would be 
part of normal discourse in a medical 
discussion, as a sign that everybody’s 
trying to cover things up,” Blaivas 
explains.

Ideally, the attending EP is 
continually walking around checking 
on patients for whom residents are 
providing care, Blaivas suggests. Good 
documentation provides specifics, 
such as “Was in, discussed care with 
resident, and answered questions.”

“In the event of a negative 
outcome, you at least have an anchor 
to make an argument that ‘Yes, I 
was there checking on the resident,’” 
Blaivas says.

Otherwise, the EP can only claim 
he or she must have checked on the 

patient because it is their usual and 
customary practice. 

“If there is thin documentation by 
the resident, the plaintiff attorney will 
paint it that there is no evidence that 
you checked in,” Blaivas warns.

Blaivas says supervising EPs 
should be actively looking for red 
flags and intervening as needed. 
This can prevent residents from 
discharging someone with low blood 
pressure, low oxygen saturation, or 
high heart rate. 

“If these are associated with a 
negative outcome, the attending 
will be seen as having endorsed an 
incomplete work-up,” Blaivas says.

Juries will not be sympathetic 
if a resident dismissed, with no 
explanation in the chart, a patient 
with a blood pressure of 90 systolic 
and a heart rate of 130. Jurors are 
likely to place blame on the attending 
who seemingly never even knew 
about the patient. 

“It’s very painful to realize in 
court that what you signed out 
was basically a patient who never 
should have been sent home,” Blaivas 
observes.  n
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Timing of Pulmonary Embolism Crucial Factor  
in ED Malpractice Claims

After recently reviewing a missed  
 pulmonary embolism (PE) 

malpractice case against an EP, 
an expert found some disturbing 
implications.

“The case was against an ER 
doctor who clearly failed to diagnose 
a PE,” says Frank Griffin, MD, JD, 
an adjunct professor and health law 
scholar at University of Arkansas 
School of Law.

Notably, the facts of the case 
clearly did not meet the criteria 
necessary for a legal negligence 
judgment against the EP. 

“But the case contained some facts 
that were likely to be used to inflame 
the jury against the doctor,” Griffin 
notes.

He wondered how a jury might 
respond. Would they follow the law, 
or follow their emotions? 

In the ED, the patient did not 
demonstrate classic symptoms of 
a PE, but did show some signs 
of PE. The doctor diagnosed the 
patient with anxiety-induced 
hyperventilation, and directed the 
patient to breathe into a paper bag as 
treatment. After that, the patient was 
discharged home. The patient died as 
he arrived home, only minutes after 
leaving the ED. 

“The patient’s story was 
heartbreaking, and he had a very 
sympathetic family,” Griffin notes.

However, to be legally responsible, 
the doctor’s failure to diagnose the 
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PE must have caused the patient’s 
death. In this case, it was clear the 
death occurred so soon after the ED 
visit that it doubtfully could have 
been prevented. 

“Arguably, the doctor’s failure 
did not cause the patient’s death, 
so the doctor was not technically 
responsible for any legal damages,” 
Griffin adds.

In reality, the surgeon who had 
performed the patient’s surgical 
procedure two weeks earlier 
arguably should have given the 
patient prophylaxis to prevent the 
PE from happening, Griffin offers. 
Nevertheless, only the EP was named 
in the lawsuit. “The surgeon was 
beloved by the family and was not 
sued,” Griffin says.

Griffin personally experienced a 
PE after orthopedic surgery. 

“I was particularly interested in 
how PEs were treated by juries,” he 
says. “The area is very complex and 
controversial in orthopedic surgery.” 

Griffin decided to conduct a 
study to learn more about how juries 
view PE misdiagnosis. He analyzed 
71 malpractice cases involving PE.1 
Some key findings:

• Juries seemed to hold EPs to a 
higher standard than other doctors, 
putting them at higher risk for 
adverse verdicts;

• Difficult diagnostic challenges 
made juries more forgiving of an 
initial misdiagnosis in the ED;

• Physicians prevailed in cases 
in which they diagnosed the PE 
immediately, regardless of the 
patient’s outcome;

• Physicians’ initial misdiagnosis 
often resulted in plaintiff verdicts.

One EP lost a case in which 
the patient died about two hours 
after presentation. This verdict was 
particularly troubling because of the 
timing, Griffin says. 

“The median time to CT 
diagnosis was 2.4 hours at the Mayo 
Clinic — and starting treatment 
without diagnosis can be dangerous,” 
he explains.2 Griffin offers two 
recommendations for EPs to reduce 
legal risks of missed PE:

• Maintain a high level of 
suspicion for PE when patients 
present with symptoms or a clinical 
history that can be associated with 
PE (e.g., recent major surgery, 
cancer);

• If PE is part of the differential 
diagnosis, initiate treatment, or 
document the reason for not doing 
so.

“Be sure that you are truly 
dealing with a minor issue before 
recommending seemingly dismissive 
treatments like breathing into a paper 
bag,” Griffin adds.

It is especially important for the 
defense team to look at causation 
closely. It could be true the EP did 
miss the diagnosis, as PE can be 
difficult to diagnose. 

“But you are not legally 
responsible unless your failure 
to diagnose actually caused the 
complication or death,” Griffin 
stresses.

This becomes a crucial point in 
cases in which a patient dies from 
PE soon after discharge from the 
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ED. There is a strong argument to be 
made that the patient likely would 
have died even if the appropriate 
work-up and treatment were 
performed.

“The defense expert can testify 
on the timing of the PE in relation 
to the timing of the EP’s interaction 
with the patient,” Griffin notes. 
However, EP defendants need to 

face reality. It might be true the bad 
outcome from the missed PE could 
not have been prevented, and that 
the EP was not legally responsible for 
this. 

“But if your malpractice case 
includes ‘bad facts,’ it may be in your 
best interest to settle the case rather 
than risk a jury acting on emotion,” 
Griffin cautions.  n
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Problematic Hospital Policies Can Be Used 
Against ED Defendants

An ED’s triage policy says any  
 level 3 patient must be seen 

within 20 minutes. It sounds 
reasonable, but it is not always 
realistic.

On an unusually busy day, 
someone triaged as a level 3 might 
end up waiting an hour. If there is 
an unexpected poor outcome and 
litigation, the policy is going to be 
problematic for the defense team.

“We see this come up frequently,” 
says Alfred Sacchetti, MD, chairman 
of the department of emergency 
medicine at Our Lady of Lourdes 
Medical Center in Camden, NJ. 

The problem is many EDs have 
created overly specific policies, and 
these can be legally problematic. 
Generally speaking, says Sacchetti, 
“the least constricted you make 
hospital policies, the better.”

Melanie Heniff, MD, FACEP, 
FAAP, says it is not enough for EPs to 
be aware of all hospital policies that 
apply to the ED. When possible, they 
also should participate in developing 
policies that make sense.

“It is challenging to defend cases 
where it can be shown that the physi-
cian or nursing staff violated a writ-
ten policy,” says Heniff, an assistant 
professor of clinical emergency medi-
cine at Indiana University School of 

Medicine. Policies should be viewed 
as general guidelines, always leaving 
ample room for individual physician 
discretion. The problem is some poli-
cies come off as telling EPs how to 
practice medicine. 

“Policies need to recognize there is 
not a one-size-fits-all approach, even 
for patients with the same diagnosis,” 
Heniff suggests.

Policies with specific time frames 
are especially problematic. Some 
specify a certain “door-to-doctor” 
time. Others give specific time 
frames for diagnostic tests, such as 
“stat MRIs must be done within one 
hour.”

In reality, says Heniff, “ED 
volumes and a variety of patient and 
staff factors can affect how long it 
takes to get testing accomplished.”

ED nursing policies mandating 
repeat vitals in a certain period also 
are problematic during lawsuits. 
While it is certainly good practice 
to repeat vitals, especially if they are 
abnormal, it is not necessary in all 
cases. 

“For example, in a well-appearing 
child who is being discharged, it’s 
usually not necessary to repeat a 
temperature,” Heniff offers. Hospital 
policies often mandate vitals be taken 
at the time of discharge. Sometimes, 

the EP is not made aware of abnor-
mal vitals taken after he or she has 
completed discharge paperwork. 
“This can become a problem in a law-
suit,” Heniff notes.

Sacchetti has reviewed many ED 
malpractice cases in which an overly 
specific policy was used against the 
EP defendant. Most claims involved 
patients who waited longer than 
the times specified in the policies. 
Sometimes, these time frames reflect 
wishful thinking on the part of 
hospital administrators focused on 
improving patient flow.

“Often, people making policies 
don’t practice clinically. They create a 
policy that’s unattainable,” Sacchetti 
observes. 

There are some specifics in 
ED policies that can complicate 
malpractice defense:

• Many policies give specific 
time frames for how quickly people 
will be seen. If it is unrealistic that 
all level 3 patients be seen within 20 
minutes, it is a mistake to put it in 
writing.

“There are going to be days when 
you can’t do that,” Sacchetti says. 
Instead, policies can state that level 
3 patients will be seen “as soon as 
possible” or “before the level 4 and 
level 5 patients.”
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• Some policies give overly 
specific criteria on when to order 
diagnostic tests. Some chest pain 
policies state that anyone older than 
age 50 years with chest pain should 
undergo an ECG. 

This leaves no room for the EP’s 
clinical judgment. If, for example, 
a person fell and injured his or her 
ribs, or has herpes zoster, “it’s clear 
where their chest pain is coming 
from,” Sacchetti explains.

If the EP does not follow 
the policy, and later the patient 
experiences a myocardial infarction 
that was completely unrelated to 
their ED visit, the plaintiff can use 
the policy against the EP. The same is 
true of policies mandating everyone 
with sudden onset of headache 
undergo a CT scan. 

“You are going to have 
circumstances where people don’t 
need these tests,” Sacchetti adds.

Policies based on objective data, 
instead of patient complaints, are 
less legally problematic, Sacchetti 
says. These include actions to take if 
the patient’s blood sugar or cardiac 
troponins are above a certain level. 
Sacchetti says EPs should not be 
pressured to follow policies blindly. 
Instead, they should be using clinical 
judgment, considering questions 
such as: Is the pain cardiac in nature? 
Is the description of the headache 
suspicious for subarachnoid 
hemorrhage?

Policies requiring a certain 
diagnostic test for every chest pain 
patient or every headache patient 

may sound good to administrators. 
But this is not in the patient’s best 
interest clinically, Sacchetti says. 
There also are financial repercussions 
for patients who end up with a large 
out-of-pocket cost for a test they did 
not really need. 

Patients rightfully expect EPs 
to use their clinical judgment to 
determine what tests are needed. 
“But if it turns out that somebody 
wrote a policy where as soon as 
I walked in the door it’s $1,500 
for a CT scan, that pretty much 
everybody would agree I don’t need, 
I’m going to be pretty unhappy,” 
Sacchetti says.

• Policies may restrict what ED 
providers can do. The restrictions 
are well-intended. The problem 
is there always are going to be 
exceptions.

Some policies state EPs are not 
allowed to drain an abscess larger 
than a certain size, such as 3 cm. 
“Somebody may have an abscess that 
turns out to be much bigger than 
you thought,” Sacchetti says.

Similarly, some policies state EPs 
are not allowed to put in dialysis 
catheters. Almost all of the time, that 
is reasonable, according to Sacchetti. 
“But if a patient in renal failure 
presents and the vascular surgeon 
who normally puts in the catheters is 
unavailable, the EP may have to put 
it in,” he adds.

In unusual cases like these, the 
restrictions in policies can be used 
against the EP. If the EP did not 
follow a policy, jurors might not 

care about the reason.  “If you write 
a decision tree that’s extremely 
descriptive, you are only going to 
wind up handcuffing the emergency 
physicians and staff,” Sacchetti 
cautions.

If the EP goes against a policy 
and someone sues, the defense 
attorney would love to see an 
explanation in the chart. It usually is 
not there. 

“To explain why you deviated 
is going to require a fairly time-
consuming note,” Sacchetti explains.

A good example is decision 
trees used to determine if there is 
an invasive bacterial infection in a 
febrile pediatric patient. 

“If you follow it, it’s very 
cumbersome and never gets you to 
the right spot anyway,” Sacchetti 
says.

Ideally, the EP explains why it is 
not followed. Good documentation 
would look something like this: 
“There are other articles in the 
literature that say the use of the 
decision tree is not as accurate as 
described. Because of that, I am 
not using the data from it to make 
my decision on how to manage this 
child.”

“If the ED decides to use a 
decision tree, make sure it does not 
put your clinicians at risk because 
they frequently have to deviate from 
it,” Sacchetti advises.

One way to address this is with 
a disclaimer. This can make it clear 
that using a clinical decision tree is 
based entirely on the EP’s clinical 
judgment, with a statement such 
as, “If you encounter a child with 
a temperature, you might consider 
using this decision tree if you are 
not comfortable with your clinical 
assessment of the child.”

“This gives the ED clinician the 
option to use it, without mandating 
it,” Sacchetti adds.  n
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Causation Difficult for Plaintiff  
in ED Malpractice Claim

To prevail in a malpractice claim, 
plaintiffs must meet four specific 

criteria: a patient/physician relation-
ship existed, there was a breach of 
standard of care, negligence occurred 
while the practitioner was acting 
within the scope of employment, and 
negligence was a proximate cause of 
the patient’s injury.

The first three criteria are straight-
forward in most ED cases. Gary 
Mims, JD, cannot think of a case in 
which there was no patient-physician 
relationship, or a case in which one 
party claimed such a relationship did 
not exist.

“This would be a dangerous ap-
proach for a defendant in many states 
like Virginia,” says Mims, managing 
partner at Fairfax, VA-based Frei, 
Mims and Perushek. This is because 
state damage caps protect physicians 
from large judgments. “If a defen-
dant successfully claimed there was 
no patient-physician relationship, he 
would lose protection of the cap,” 
Mims adds.

Generally, plaintiff attorneys find 
some aspect of care that was arguably 
beneath the standard of care. Like-
wise, they can show the ED provider 
was acting in the scope of his or her 
employment. However, causation “is 
often a difficult problem,” Mims says.

For example, in missed stroke 
cases, the EP did not cause the stroke, 
but rather failed to diagnose it. “If 
the ED defense can prove the injury 
would have happened regardless of 
the ED physician’s treatment, even if 
the treatment was negligent, the ED 
physician would get off because the 
negligence would not be a proximate 
cause of the injury,” Mims explains.

The plaintiff may struggle to 
prove the failure to diagnose caused 
the bad outcome (e.g., permanent 

brain injury). First, the plaintiff has 
to prove the patient visited the ED in 
time to meet criteria for tPA and that 
tPA likely would have changed the 
outcome. “I have rejected many cases 
where the patient arrived at the ED 
with signs of stroke and tPA wasn’t 
given. In those cases, there were notes 
showing that tPA was considered and 
why it was ruled out,” Mims reports.

Causation often comes up in ED 
malpractice claims alleging missed or 
delayed diagnosis, says Sean P. Byrne, 
JD, an attorney in the Richmond, 
VA, office of Hancock, Daniel & 
Johnson. For a plaintiff to prevail, 
they have to prove a breach of the 
standard of care that proximately 
caused damages. “With delayed diag-
nosis cases, the damages claimed can 
take many forms,” Byrne says.

It can be a worsened condition, 
death, a prolonged hospitalization, or 
less-than-full recovery. “At times, the 
impact of the diagnostic delay can be 
more difficult to define,” Byrne notes.

The plaintiff may allege the negli-
gence reduced or eliminated the odds 
of a positive outcome for the patient. 
Under this theory, the plaintiff has 
to prove the provider’s negligence 
took away the possibility of a better 
outcome for the patient. “Valuing 
this damage is challenging,” Byrne 
observes.

For example, in a delayed diagno-
sis wrongful death case, the plaintiff 
might claim the patient’s chance of 
survival was reduced by 50% due 
to the EP’s negligence. “The defense 
might argue that the claim is unduly 
speculative, given the probability that 
the patient would have died regardless 
of the care provided,” Byrne explains.

These cases are legally complex 
because the bad outcome has two or 
more causes. Delayed ED care is one 

cause, but the underlying condition 
is another. There may be additional 
causes. “The traditional ‘but for’ cau-
sation test does not squarely fit this 
type of case,” Byrne notes.

For example, the ED provider is 
not responsible for the underlying 
condition. Often, the courts apply a 
“substantial factor” test. This looks at 
whether the EP’s care was a substan-
tial factor in bringing about the re-
sult. “This relaxed causation standard 
is used in some cases that recognize 
this damages a theory,” Byrne says.

The plaintiff need only show the 
defendant’s actions increased the risk 
of harm to the plaintiff. “Other states 
will apply a stricter standard, asking 
the jury to decide whether they find a 
probability that the defendant’s negli-
gence was a cause of plaintiff’s injury,” 
Byrne says.

Defending these cases requires 
careful analysis of medical causa-
tion. “The defense must develop an 
evidentiary argument, through expert 
witnesses, as to the patient’s chances 
for recovery, and how those chances 
were impacted with the passage of 
time,” Byrne says.

The plaintiff maintains the legal 
burden of proof. However, says By-
rne, “it can be a practical reality that 
the defense in a delayed diagnosis case 
has the burden of persuasion, if their 
defense theory is that the delay caused 
no appreciable harm.”

That is because jurors start with 
the general presumption that “sooner 
is better” when it comes to diagnosis 
in the ED. A defense attorney trying 
to convince them the delay really 
caused no harm is going to be viewed 
with skepticism. “But it is a challenge 
that defendants must take on when 
the medical causation analysis is on 
their side,” Byrne adds.  n



PHYSICIAN EDITOR
Arthur R. Derse, MD, JD, FACEP
Director and Professor, Center for Bioethics and Medical  
Humanities, Institute for Health and Society 
Medical College of Wisconsin 
Milwaukee

NURSE PLANNER
Michelle Myers Glower, MSN, BSN, RN, NEA-BC, CNEcl 
Clinical Instructor 
Keiser University 
Sarasota, FL

EDITORIAL ADVISORY BOARD
Kay Ball, PhD, RN, CNOR, CMLSO, FAAN
Professor of Nursing 
Otterbein University 
Westerville, OH

Robert A. Bitterman, MD, JD, FACEP
President 
Bitterman Health Law Consulting Group, Inc . 
Harbor Springs, MI 

Melanie Heniff, MD, FACEP, FAAP
Assistant Professor, Clinical Emergency Medicine
Indiana University School of Medicine
Indianapolis

Kevin Klauer, DO, EJD 
Chief Medical Officer  
TeamHealth  
Knoxville, TN

Jonathan D. Lawrence, MD, JD, FACEP 
Emergency Physician 
St . Mary Medical Center  
Long Beach, CA

William M. McDonnell, MD, JD, FAAP
Medical Director, Blue Cross Blue Shield of Nebraska
Adjunct Professor, Pediatrics
University of Nebraska Medical Center 
Omaha, NE

Larry B. Mellick, MD, MS, FAAP, FACEP
Vice Chairman, Academic Affairs
Interim Section Chief, Pediatric Emergency Medicine
Assistant Residency Director
Professor, Emergency Medicine
University of South Alabama
Mobile, AL

Gregory P. Moore, MD, JD  
Attending Physician 
Mayo Clinic 
Rochester, MN 
Maricopa Medical Center 
Phoenix

William Sullivan, DO, JD, FACEP 
Attending Physician, St . Margaret’s Hospital 
Spring Valley, IL 
Clinical Instructor, Department of Emergency Medicine 
Midwestern University, Downers Grove, IL 
Law Office of William Sullivan, Frankfort, IL

Ken Zafren, MD, FAAEM, FACEP
Clinical Professor, Emergency Medicine
Stanford (CA) University Medical Center

Interested in reprints or posting an article to your 
company’s site? There are numerous opportunities for 
you to leverage editorial recognition for the benefit of 
your brand. Call us at (800) 688-2421 or email us at  
reprints@reliasmedia.com.  

Discounts are available for group subscriptions, multiple 
copies, site licenses, or electronic distribution. For 
pricing information, please contact our Group Account 
Managers at groups@reliasmedia.com or (866) 213-0844. 

To reproduce any part of Relias Media newsletters for 
educational purposes, please contact The Copyright 
Clearance Center for permission:

Email: info@copyright .com
Website: www .copyright .com
Phone: (978) 750-8400

To earn credit for this activity, please follow these instructions:

1. Read and study the activity, using the provided references for further research.

2. Log on to ReliasMedia.com and click on My Account. First-time users must 
register on the site. Tests are taken after each issue.

3. Pass the online test with a score of 100%; you will be allowed to answer the 
questions as many times as needed to achieve a score of 100%. 

4. After successfully completing the test, your browser will be automatically directed 
to the activity evaluation form, which you will submit online.

5. Once the completed evaluation is received, a credit letter will be emailed to you.

CME/CE INSTRUCTIONS

CME/CE QUESTIONS

TM

1. Which is true regarding legal 

risks of electronic health records 

(EHRs) involving ED care?

a . Urgent care centers are increas-

ingly held liable because their 

records cannot be accessed in the 

hospital setting .

b . ED providers typically cannot be 

held liable if the defense can prove 

that a bad outcome happened 

because the EHR auto-populated 

the patient’s vital signs .

c . ED providers cannot be held 

legally responsible for any pre-

loaded information that appears in 

the chart .

d . Inappropriately pulling data from 

other healthcare encounters can 

create inaccurate charts and result 

in fraud investigations .

2. Which documentation most helps 

the defense in a malpractice claim 

alleging missed impending myo-

cardial infarction in the ED?

a . Positive ECGs or cardiac tropo-

nins that were noted at the time of 

the ED visit

b . Comments showing the patient 

did not want to be admitted, even 

though it was recommended

c . Statements by the emergency 

physician (EP) documenting that the 

patient was believed to be low-risk 

d . Evidence from literature-support-

ed risk-stratification tools showing 

the patient was low-risk .

3. Which is true regarding malprac-

tice claims naming ED residents?

a . Residents are far more likely than 

supervising EPs to be held liable .

b . Generally, courts agree to dismiss 

supervising EPs, assuming they did 

not personally see the patient .

c . Court rulings are inconsistent on 

whether the supervising EP is kept 

in the case .

d . The statement “reviewed ev-

erything” is the most effective way 

to shield the supervising EP from 

liability .

4. Which is recommended to reduce 

legal risks involving EHRs?

a . Generally, EPs should avoid 

reviewing data pulled in by macro 

to avoid the appearance that the 

information was added by the EP if 

the metadata is reviewed .

b . ED providers should routinely 

acknowledge alerts electronically, 

even if no action is taken .

c . EPs should use free text notes 

to show that reassessments were 

conducted .

d . EPs should rely more heavily 

on auto-populated vital signs to 

prevent premature discharge of 

patients with abnormal vitals .
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