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The Capacity Conundrum  
in Emergency Medicine

Case Example
I came on at 7 p.m. to start my shift in a small, rural, critical access ED. The 

off-going doctor was turning over an intoxicated patient. The patient was seen 
yesterday for alcohol intoxication, observed until he sobered up, evaluated by the 
county crisis team, and then discharged back to the motel where he was staying. 
This current visit was prompted by his eviction from the motel. He had contin-
ued to drink during the day and was clinically intoxicated. When he was brought 
back to the ED, he was despondent and expressed that his life was not worth 
much to anybody. However, he had no thoughts of harming or hurting himself, 
nor any plans in that regard. Our treatment plan was to allow him to sober up 
and then reassess. The hospital security guard was stationed in visual proximity.

As the patient metabolized the alcohol during the night, be became more ani-
mated. He wanted to go outside and smoke. I had a nicotine patch placed to con-
trol those cravings. He became restless, walking about the room. I had successive 
doses of lorazepam given to take the edge off this restlessness.  

By 4:30 a.m., he voiced that he wanted to leave. He saw no point in staying 
further. I went and talked with him some more. He was from out of state and 
had been staying in a motel by himself. He had a 20-year history of alcohol abuse 
with multiple stays in rehab and shelters. On direct questioning, he denied any 
ideas or plans to hurt or harm himself. He said that last evening he was feeling 
low and sorry for himself, but would never hurt or harm himself. I told him our 
plan was to have him stay in the ED until later in the morning when a social 
worker would be available to help him f ind shelter. He said he had his f ill of 
shelters and was ready to walk out now. He did not have a place to go, and the 
small town where the hospital was located did not have any resources open for 
him at 5 a.m.

So, what should I do?
This issue of Emergency Medicine Reports addresses this conundrum com-

monly faced by emergency physicians. I hope the concepts discussed are helpful the 
next time you are presented with a capacity determination.

— J. Stephan Stapczynski, MD, Editor

Introduction
A patient’s capacity to give informed consent or to leave the emergency 

department (ED) against medical advice (AMA) is a topic of great relevance 
to emergency clinicians. Every year, 500,000 ED patients leave AMA and 
have substantially higher rates of readmissions, morbidity, and mortal-
ity than those discharged.1 Some of these individuals are intoxicated. The 



194     Emergency Medicine Reports / September 1, 2019  ReliasMedia.com

EXECUTIVE SUMMARY
 z Patients are presumed to be capable of making choices for 

themselves, unless proven otherwise; the physician is required 
to determine incapacity.

 z Capacity is essential for valid consent for medical care and 
treatment.

 z Capacity is NOT a test result, diagnosis, or score on an assess-
ment tool.

 z Capacity involves the process of decision making and does 
not depend on the specific choice that is made.

 z Capacity assessment focuses on the specific abilities that  
a patient requires to make a decision about a specific  
situation.

 z People who are capable can make rational decisions that are 
based on their values and goals, as well as on their knowledge 
and understanding of the issues they face. Capable people 
can identify and accept risks.

 z Capacity is not one ability that people have or do not have. 
People employ different abilities to make different types of 
choices. Capacity is specific to the task.

 z Assessment of capacity is domain-specific; six recognized 
domains are healthcare, nutrition, clothing, shelter, hygiene, 
and safety. Patients may have capacity in one domain but they 
may lack capacity in another. 

 z Assessing capacity requires considering the whole person — 
it is not related to an illness, a diagnosis, or a living situation. 
Being homeless, being a resident of a long-term care facility, 
or abusing drugs or alcohol does not automatically render a 
patient incapable of medical decision making.

 z Assessment of capacity relates to two ethical principles: the 
need to balance autonomy (self-determination) and benefi-
cence (protection).

 z Incapacity often is reversible. Illnesses and intoxications can 
temporarily impair capacity. Patients can regain capacity on 
recovery.

question is, when does an emergency 
clinician have the right to abridge a 
patient’s autonomy and prevent him or 
her from leaving, or to perform test-
ing or procedures against the patient’s 
will? The answer involves the concept 
of capacity. This article discusses the 
difference between competence and 
capacity and highlights the four essen-
tial elements involved in the assess-
ment of a patient’s capacity. It explores 
the relationship between capacity and 
intoxication, the medical-legal dimen-
sions of capacity, and the question 
of capacity in patients with a mental 
illness or cognitive impairment. It 
reviews the role of capacity assess-
ment tools in the ED and the issue of 
when it can be beneficial to call for a 
psychiatric consult to help determine 
capacity. Finally, it details a practical 
strategy for capacity assessment in 
the ED, including how to avoid com-
mon pitfalls in the documentation of 
patients who leave AMA. 

Deciding in the ED whether a 
patient has capacity to give informed 
consent for a test or procedure or to 
sign out AMA can be a frustrating 
balancing act. Physicians are obli-
gated ethically and legally to respect 
a patient’s autonomy, but they also 
are professionally bound to act in a 
patient’s best interests.2 The stakes can 
be high for error in either direction. 

Restraining a patient against his or 
her wishes may lead to claims of 
assault, battery, or false imprisonment. 
However, malpractice suits have arisen 
when patients in states of apparent 
intoxication or delirium were allowed 
to leave the ED and subsequently suf-
fered harm. To give informed consent 
or to demand release from the ED, 
the patient must be able to understand 
and appreciate the benefits and risks of 
a given course of action. Fortunately, 
most capacity assessments are reason-
ably straightforward and well within 
the purview of emergency clinicians. 
Specialty consultations seldom are 
needed, but physicians need to know 
when this is the most appropriate 
step.3,4 Not infrequently, what initially 
appears to be a capacity conundrum 
can be resolved through enhanced 
communication and negotiation 
strategies.5 

Capacity vs. Competence
Although the terms capacity and 

competence often are used inter-
changeably in the lay literature (and 
even the medical literature), this 
article will adhere to the standard 
terminology in which capacity is a 
medical term referring to an indi-
vidual’s ability to make an informed 
decision. Capacity, therefore, is a clini-
cal judgment made by a physician.6 

Competence, conversely, is a legal 
state determined by a judge. An 
individual is deemed competent if 
that person has the necessary mental 
soundness (i.e., capacity) to make 
a specific decision or to perform a 
certain act. Physicians cannot legally 
declare a patient competent or incom-
petent, but physicians and other 
healthcare providers may be asked to 
perform a capacity evaluation as part 
of a competence hearing by the court. 

Capacity Dissected
Capacity can be defined as having 

four essential components: under-
standing, reasoning, appreciation, and 
ability to express a choice.6 (See Table 
1.) The following section will review 
each of these fundamental elements in 
greater detail.

Understanding

The individual must be able to 
comprehend the medical informa-
tion being discussed, including the 
risks and benefits of refusing the 
recommended option. There should 
be no language barrier or physical 
issue, such as hearing impairment, 
to hinder the patient’s understand-
ing. Furthermore, the patient must be 
given the information unencumbered 
by excessive jargon, and the level of 
diction must be appropriate to the 



ReliasMedia.com Emergency Medicine Reports / September 1, 2019     195

person’s age and degree of education. 
After providing the patient with the 

necessary information in the appro-
priate manner, the physician then can 
assess for the patient’s understanding 
by having the individual repeat the 
information in his or her own words. 
If patients simply dictate back to the 
physician what the physician said (or 
worse, read the information written on 
a consent form), the physician must 
question whether true understanding 
exists. One is more likely to believe 
that the patient has comprehended 
the nature of the situation when the 
patient relates it back in his or her 
own words. 

Appreciation

Appreciation goes beyond under-
standing. It is the next step toward 
having capacity. This element means 
that the individual not only com-
prehends the details, but appreciates 
how these factors might affect them 
personally. One example is the flor-
idly manic college professor who can 
articulate in accurate, rapid-fire detail 
the nature of bipolar disorder, includ-
ing its treatment modalities, sequelae, 
and risks (along with Freud’s opinions 
on the matter), but who has little 
insight and does not appreciate that 
any of this applies to him or her at 
that moment.7 

Reasoning
The next element is reasoning. 

When a patient is able to express a 

genuine understanding of the basics 
of his or her medical condition, and 
when the person is able to appreciate 
how the risks of refusing the recom-
mended treatment would personally 
affect him or her, if the patient still 
refuses the treatment, there should be 
some evidence of a reasoning process 
behind the decision. For example, “I 
know that my chest pain could be 
an early heart attack,” the patient 
says, “and that I could die if it gets 
worse. But I’ve had this pain lots of 
times before, and my heart has always 
checked out fine. Even though you 
say my EKG looks a little different, 
I feel great now. My doctor said that 
he will see me tomorrow, and I don’t 
live far away. I just came in to pla-
cate my significant other.” There is a 
rationality and reasonableness to this 
patient’s cognitive process. Even if one 
does not agree with the conclusion, 
this person has thought it through. 
The patient’s reasoning behind a 
refusal only has to be rational within 
his or her own belief system. A clas-
sic example is refusal of life-saving 
blood transfusions among Jehovah’s 
Witnesses. 

Ability to Communicate a Choice

This is the subtlest of the four ele-
ments. Some patients will vacillate 
between acceptance and rejection of 
the clinician’s recommendations and 
ultimately may seem unable to make a 
final decision. Many emergency physi-
cians have encountered patients in the 

ED who initially agree to admission 
and then change their minds. The 
nurse comes over and says the patient 
wants to leave, then after much coun-
seling and family input, the patient 
agrees to stay. Half an hour later, the 
nurse comes over again and hands the 
ED physician the AMA paperwork 
the patient is now requesting. Such 
inability to make a choice could be 
related simply to the inherent difficul-
ties of coming to grips with a difficult 
set of options, or it could suggest 
that the patient has neuropsychiatric 
issues depriving him or her of suf-
ficient capacity to responsibly make 
a life-altering decision.3 Therefore, 
refusal to make a firm choice does not 
necessarily indicate impaired capacity 
and must be analyzed on a patient-by-
patient basis.4  

Capacity Is a Sliding 
Scale

A modifying element in judging a 
given patient’s capacity involves the 
seriousness of the treatment being 
refused.4 What are the stakes if the 
patient refuses treatment? For exam-
ple, in one study researchers found 
that among patients with a myocardial 
infarction who left against medical 
advice, the mortality rate was more 
than 50% higher than among those 
with standard discharges.8 Therefore, 
a pale, diaphoretic patient who 
seems somewhat confused and who 
is demanding to leave AMA despite 
unequivocal evidence of an acute 
anterior ST-elevation myocardial 
infarction (STEMI) would warrant a 
more rigorous evaluation of capacity 
than the patient in the next room who 
refuses repair of a minor laceration. 

This sliding-scale approach to 
capacity was supported by the 
President’s Commission for the Study 
of Ethical Problems in Medicine and 
Biomedical and Behavioral Research.9 
If a patient with a high-risk condi-
tion desires to leave AMA, it would 
be ethically incumbent on healthcare 
providers to make every effort to 
ensure that the patient understands 
the situation, appreciates the risks to 
his or her personal safety, has some 
rationale for the decision, and is 
expressing a clear choice that does not 

Table 1. Elements of an Emergency Department  
Capacity Evaluation

Element Details

Understanding The patient has the ability to comprehend 
the medical information being discussed, 
including the risks and benefits of refusing the 
recommended option.

Appreciation The individual not only comprehends the details 
but appreciates how these factors might affect 
him or her personally.

Reasoning There should be some evidence of a reasoning 
process behind the patient’s decision.

Ability to communicate  
a choice

Is the patient’s decision vacillating or remaining 
reasonably consistent over time?
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waver. If those conditions are met and 
the patient appears to have capac-
ity but still refuses treatment, other 
strategies (discussed in the section 
on ED Approach) can be attempted 
before allowing the patient to leave 
the ED.10

Intoxication, Capacity,  
and Legal Liability

Impaired capacity often is a tran-
sient phenomenon in a dynamic con-
tinuum.1,11 Intoxication is the most 
common example of temporary capac-
ity impairment, but many other condi-
tions, such as hypoglycemia, hypoxia, 
hypotension, hypothermia, electrolyte 
abnormality, postictal states, fever, 
encephalitis, dehydration, severe pain, 
and other stressors, can transiently 
impair an individual’s capacity to give 
informed consent or refuse treatment 
or admission. (See Table 2.) Alcohol 
intoxication, along with being strongly 
associated with trauma in general, has 
been shown to correlate with injured 
patients leaving AMA. In one recent 
study, approximately 40% of patients 

with trauma who left AMA had con-
sumed alcohol acutely, compared to 
16.6% of those who were discharged 
and 15.5% who were transferred or 
admitted.12 The use of illicit sub-
stances, which also may impair capac-
ity transiently, has been shown to 
correlate with higher rates of patients 
leaving against physician advice.13 

There is no specific level of blood 
alcohol at which individuals uniformly 
develop capacity impairment, and the 
presence of intoxication alone does 
not necessarily beget impaired capac-
ity.14 The degree of intoxication and 
the seriousness of the condition must 
be weighed; the sliding-scale principle 
applies. An intoxicated individual who 
refuses care for a relatively superficial 
laceration, for example, is far different 
from a patient with a potential trau-
matic intracranial bleed after a fall or 
a bar fight. 

It would be the rare emergency 
medicine clinician who never listened 
to a belligerent and verbally abusive 
intoxicated individual shout: “You 
can’t keep me here against my will! 

You’re going to hear from my lawyer!” 
Although the path of least resistance 
may be to let such a patient simply 
leave, the argument for restraining an 
intoxicated patient for whom there are 
doubts about capacity is very strong 
and based upon physicians’ ethi-
cal duty to protect that individual’s 
well-being.15 

Indeed, patients can sue providers 
for assault and battery or false impris-
onment, but such cases are rare. In 
such suits, judges and juries appear 
inclined to side with physicians who 
act in good faith to protect patients 
who have an intoxication-related 
impairment of capacity. Common wis-
dom holds that it would be far more 
comfortable to defend oneself against 
a suit for assault and battery or false 
imprisonment than against a suit for 
negligently allowing an intoxicated 
patient to leave AMA.1,16 

However, one recent malpractice 
case in New York State upheld the 
right of an intoxicated patient to 
leave the ED AMA. In Kowalski v. 
St. Francis Hospital, a patient suffered 

Table 2. Factors Affecting Capacity

Factor Description

Intoxication • Alcohol is the most common agent involved in impairment of capacity, but other 
substances with sedating, hallucinogenic, or psychoactive properties also may 
transiently impair capacity.

• The presence of varying degrees of intoxication raises the likelihood of capacity 
impairment but does not automatically prevent the patient from having capacity to 
make specific decisions. Patients must be evaluated on a case-by-case basis.

Psychiatric disorders • Schizophrenia is associated with greatest likelihood of impaired capacity, followed by 
others, including bipolar disorder, major depression, and anxiety disorder.

• Many patients with underlying psychiatric disorders still may have decision-making 
capacity.  

• Poor insight is the strongest predictor of a potential lack of capacity.
• Psychiatrist evaluation for capacity may be useful in ambiguous cases.

Cognitive disorders, such as 
dementia, delirium, autism 
spectrum disorder, advanced 
parkinsonism, and others

• These disorders may or may not cause impaired capacity. 
• These disorders may impair capacity for some decisions only.
• Psychiatrist evaluation for capacity may be useful in ambiguous cases.
• Transient conditions, such as high fever, hypoglycemia, electrolyte disorders, and 

dehydration, transiently impair cognitive ability.

Communication issues • Any barrier to understanding or expression (language barrier, deafness, aphasia) can 
hinder the ability to render impairment of capacity decisions and must be overcome as 
needed.

Miscellaneous • Severe pain, stressful situations, and fatigue may impair capacity.
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an injury after leaving the ED while 
highly intoxicated (blood alcohol 
level: 0.369).17 In this situation, the 
individual absconded from the ED 
after evaluation while he was await-
ing transportation to a detoxifica-
tion facility. Shortly afterward, he 
was struck by a car. He subsequently 
brought a negligence suit against the 
hospital and the emergency physician 
because he had not been prevented 
from leaving. In this case, the New 
York Court of Appeals ruled in favor 
of the physician. There were mitigat-
ing factors in this case because the 
patient had presented voluntarily and 
initially was cooperative with the 
disposition plan, which suggests that 
this verdict does not lessen physicians’ 
duty to appropriately restrain an indi-
vidual who is so intoxicated as to lack 
capacity.1 A number of cases (includ-
ing one brought before the Supreme 
Court) have established the principle 
that physicians have a duty to invol-
untarily hold a patient who is unable 
to give informed consent because of a 
lack of capacity in general.18 

A corollary to this principle is that 
when restraining patients against 
their will becomes necessary, physi-
cians have a duty to protect them 
from harm caused by the method of 
restraint. Negligence suits have been 
brought successfully against emer-
gency clinicians whose patients died 
of asphyxiation after being physically 
restrained, with and without chemical 
restraint.18,19,20

Capacity and Mental 
Illness

There is a higher likelihood of 
impaired decision making among 
patients with schizophrenia, bipolar 
disorder, major depressive disorders, 
anxiety disorder, and other psychiatric 
conditions. However, as with intoxi-
cation, the presence of a mental ill-
ness does not automatically mean the 
patient lacks capacity. For example, 
it has been reported that about half 
of patients hospitalized with schizo-
phrenia retain the ability to give 
informed consent, and those admit-
ted for depression have about half 
the rate of capacity impairment as 
those with schizophrenia.21 Another 

study reports that patients with bipo-
lar disorder have degrees of capacity 
impairment comparable to those with 
schizophrenia.22 The psychiatric fea-
ture that appears to predict a lack of 
capacity most strongly is diminished 
insight.3,23 

The interplay between psychiatric 
disorders and decision-making capac-
ity in the ED usually manifests in 
one of two general scenarios. In the 
first category are patients brought 
in for suicide evaluations or with an 
exacerbation of psychotic symptoms. 
With uncommon exceptions, these 
patients will not be considered safe for 
discharge prior to psychiatric consul-
tation, during which the psychiatric 
provider will assist the emergency 
clinician in determining whether the 
patient has capacity to refuse treat-
ment. The second category includes 
individuals with underlying mental 
disorders brought to the ED because 
of an acute medical condition but who 
refuse care and may or may not lack 
capacity. If the emergency physician is 
uncertain about the degree to which 
the psychiatric condition is affect-
ing the patient’s capacity, requesting 
a formal capacity evaluation by a 
psychiatrist can be very useful in this 
circumstance.24

Capacity and Cognitive 
Disorders

A wide variety of neurocognitive 
disorders, including dementia, delir-
ium, and autism spectrum disorders, 
are associated with higher degrees of 
capacity impairment than either psy-
chotic or mood disorders.25 Cognitive 
disorders have been observed to 
generate decision-making capac-
ity impairment more frequently in 
males.26 Aging is the most common 
risk factor for cognitive disorders in 
general,27 with dementia the most 
common manifestation seen in the 
ED. 

As holds true for intoxication and 
psychiatric disorders, patients with 
a cognitive disorder, such as demen-
tia, may retain capacity despite their 
impairment in other domains.11 This 
determination can be very difficult to 
make in patients with milder states of 
dementia, and physicians evaluating 

such patients for capacity commonly 
disagree.27 In terms of routine screen-
ing for impaired capacity in the 
elderly population, physician evalu-
ations have been shown to be poorly 
sensitive, although they are somewhat 
more specific.28 

Impaired capacity is uncommon 
in healthy elderly people in general, 
but it increases in those who are ill. 
In one systematic review, investiga-
tors found a 2.8% rate of capacity 
impairment among a control group of 
healthy elderly individuals, compared 
to a rate of 26% among hospitalized 
elderly patients.28 In another study, 
researchers found that 25% of cancer 
patients older than 65 years of age 
exhibited some degree of decision-
making impairment.29 

In a different study, investigators 
noted that when emergency clinicians 
are faced with life-or-death resus-
citation decisions involving elderly 
patients in the ED, value-of-remain-
ing life considerations may introduce 
bias into their decisions related to an 
individual’s actual decision-making 
capacity.30

The increasing prevalence of 
impaired capacity in older patients 
combined with difficulties in relying 
solely on clinical judgment has led to 
great interest in the use of capacity 
assessment tools. The following sec-
tion will discuss capacity assessment 
tools in greater detail. 

Capacity Scales
Several capacity assessment scales 

have been well studied and are used 
widely, but their value in the ED 
is limited by time constraints and 
the lack of training in their use and 
interpretation. Even in the inpatient 
setting, the application of assess-
ment scales appears to be variable.31 
Although capacity scales generally 
are not in the ED’s bailiwick, emer-
gency medicine clinicians should 
be familiar with them. The scales 
include the Mini-Mental State Exam 
(MMSE), the Montreal Cognitive 
Assessment tool, the Hopkins 
Competency Assessment Test, the 
MacArthur Competence Assessment 
Tool for Treatment, and others. (See 
Table 3.) Unfortunately, there are 
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no standardized guidelines for the 
application of certain tests in specific 
situations.3,32 Clinicians should be 
aware that the MMSE is not a test 
for competency per se, but rather a 
test of cognitive function in general. 
It assesses orientation, attention, 
memory, language, and visual-spatial 
abilities, and it is widely used among 
older patients. Scores range from 0 
to 30, with higher scores indicating 
greater function. Lower scores  
(< 19) tend to correlate with a lack of 
capacity and higher scores (> 25) with 
intact capacity, but there are no cut-
offs that are both highly sensitive and 
specific.3,28,33 

In one study, researchers reported 
that the Aid to Capacity Evaluation 
(ACE) tool, a Canadian-devised 
assessment scale, is the best single 
device regarding the assessment of 
a patient’s capacity to consent.28 It 
directly assesses a patient’s under-
standing of the medical condition, 
the proposed treatment, and the 
alternatives. It also assesses whether 
the individual understands that he 
or she has the option to refuse and 
can appreciate the consequences of 
refusing or accepting. Furthermore, 

it assesses whether the person’s deci-
sion is affected by depression or 
psychosis.34 

The MacArthur Competence 
Assessment Tool for Treatment is 
favored by some authors, and it still 
appears to be the most commonly 
used device to evaluate decision-
making capacity. It has been vali-
dated repeatedly, has relatively high 
inter-rater agreement, and can be 
tailored to specific interventions. 
However, it requires special training 
to administer.3,7,6 

Capacity Consultations
A survey of psychiatrists, geriatricians, 

and psychologists reported that the 
most common misunderstanding they 
encounter among physicians who refer 
patients for capacity evaluations lies in 
the referring physician believing that if 
a patient lacks capacity regarding one 
medical intervention, he or she lacks 
capacity for all interventions.6,35 When 
physicians call for a capacity consult, 
the question to be addressed should 
be as specific as possible. For example, 
the emergency physician should ask 
the consultant whether the patient 
has capacity to refuse admission for an 

acute coronary syndrome, not whether 
the patient lacks decision-making abil-
ity in general. However, most capacity 
decisions in the ED can be made by 
the emergency clinician who is seeing 
the patient. Most often, capacity con-
sultations in the ED will be required 
when a patient is refusing treatment in 
especially complicated or ambiguous 
situations or when the patient has an 
underlying mental illness.3 

Surrogate  
Decision Makers

When a patient has been deter-
mined to lack capacity, the responsi-
bility for decision making with regard 
to treatment passes to that patient’s 
legally designated surrogate decision 
maker, if one is available. Surrogate 
decision makers are individuals who 
have been formally designated by the 
patient to act on their behalf in accor-
dance with the patient’s wishes in the 
event of impaired capacity. The legal 
document that designates a surrogate 
decision maker is known as a “health-
care proxy,” a “healthcare surrogate,” 
or a “medical power of attorney.” A 
healthcare proxy is not the same as an 
advance directive (also known as a liv-
ing will), which expresses the patient’s 
wishes regarding healthcare interven-
tions in the event of impaired capacity. 
Although they vary in format from 
state to state, advance directives and 
living wills generally have legal stand-
ing once a patient has been medi-
cally determined to have impaired 
decision-making capacity. Advance 
directives can be extremely helpful in 
assisting family members and physi-
cians to decide upon an appropriate 
course of action in the event there is 
no healthcare proxy.4

Most states accept the terms of a 
healthcare proxy or advance direc-
tives from the patient’s home state. 
Certain states have developed hybrid 
documents that combine healthcare 
proxies with living wills and advance 
directives. In the absence of a health-
care proxy, there is a general hierarchy 
that indicates who would be most 
able to make decisions on behalf of 
an incapacitated patient (see Table 4), 
although this varies to some extent 
by state. As of 2017, 41 jurisdictions 

Table 3. Capacity Assessment Tools

Name Characteristics

Aid to Capacity Evaluation (ACE) Decision-specific questions across 
seven domains

Capacity Assessment Tool (CAT) Loosely structured interview across six 
domains

Competency Interview Schedule (CIS) Structured interview regarding 15 
items

Composite Screening Examination 
(Mini-Cog)

Cognitive questions in three domains

Hopkins Competency Assessment Test 
(HCAT)

Six questions pertaining to an essay

MacArthur Competence Assessment 
Tool for Treatment (MacCAT-T)

Loosely structured interview

Mini-Mental State Examination (MMSE) Cognitive questions in five domains

Montreal Cognitive Assessment (MoCA) Cognitive questions in nine domains

Structured Interview for Competency 
and Incompetency Assessment Testing 
and Ranking Inventory (SICIATRI)

Structured interview regarding 12 
items
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out of 51 (states plus the District of 
Columbia) have statutes that allow for 
the appointment of a default surrogate 
for medical decisions in the absence 
of a previously designated medical 
power of attorney.36 Thirty-five of the 
jurisdictions indicate a hierarchy for 
decision making in descending order 
of preference.

In such circumstances, it may 
become necessary to obtain a court-
appointed surrogate. Nevertheless, 
family input may be of great assistance 
in making the right decision on behalf 
of a patient without a healthcare proxy 
in place, just as family input can be of 
tremendous value in the initial assess-
ment for capacity in the ED.1  

Documentation  
and AMA Forms

When patients leave against advice 
from either the ED or an inpatient 
service, they have a substantially 
higher likelihood of morbidity, read-
mission, and mortality.37,38 Good doc-
umentation of the initial encounter 
with the patient is essential. Ideally, 

this documentation should include the 
following: 

• an adequate description of 
the patient’s presentation and ED 
evaluation; 

• the emergency physician’s assess-
ment of capacity; 

• information regarding the pro-
posed treatment, the risks of refusing, 
and that any alternatives offered were 
discussed; 

• an indication that the patient 
understood and made a decision of his 
or her own free will; 

• documentation that adequate dis-
charge and follow-up care instructions 
were given; 

• documentation mentioning that 
the patient is free to return at any 
time; and

• notation of the presence of wit-
nesses, such as family members. (See 
Table 5.)

In one study, researchers reviewed 
the records of 418 patients who left 
AMA and discovered that only 22% 
of the charts contained a discussion 
of the patient’s capacity.39 In another 

study, investigators assessed the value 
of educating ED providers regarding 
AMA documentation through the use 
of a checklist. The checklist contained 
these reminders: capacity, explana-
tion of diagnosis, reasons for leaving 
AMA, explanation of treatment, risks 
of no treatment, what to look out for, 
when to return, family involvement, 
alternative treatment, follow-up plans, 
and documentation that the patient 
understood. After implementing the 
checklist, the quality of documenta-
tion dramatically improved, with the 
rate of charts judged “poor” decreasing 
from 59% to 2%.40  

The value of AMA forms is a sub-
ject open for discussion.1 AMA forms 
provide additional evidence of the 
physician’s attempts to convince the 
patient to stay, but they do not con-
fer legal protection from malpractice 
actions. There are several pitfalls to 
AMA forms. The design of the AMA 
forms at some hospitals may lack 
essential items. Simply filling it out 
can give the provider a false sense 
of security that he or she has taken 
all the necessary steps. Filling out 
an AMA form does not obviate the 
need to document all the factors listed 
earlier in the patient’s chart, which 
renders the form redundant. Some 
AMA forms state that the patient 
waives his or her right to litigate for 
damages that might occur due to the 
refusal of care, which is not legally 
valid and may contravene public 
policy.1 Furthermore, many clinicians 
find that introducing the AMA form 
into the encounter kindles a degree 
of defensiveness and antagonism that 
can hinder communication with the 
patient.1,41 

A reasonable strategy is to use the 
AMA form on a case-by-case basis 
when it seems appropriate and to rec-
ognize that the AMA form by itself 
is neither protective nor adequate in 
terms of documentation. 

ED Approach
The American College of 

Emergency Physicians Code of Ethics 
states that emergency physicians shall 
respect the rights of patients, strive 
to protect the interests of those with 
impaired decision-making capacity, 

Table 4. Hierarchy of Surrogate Decision Makers*

1. The patient’s guardian
2. The patient’s spouse or domestic partner
3. Any adult child of the patient
4. Either parent of the patient**
5. Any adult sibling of the patient**
6. Any adult grandchild of the patient, or an adult relative who has exhibited 
special care and concern, who has maintained close contact, and who is familiar 
with the patient’s activities, health, and religious or moral beliefs
7. A close friend of the patient
8. The patient’s guardian of the estate 

* Varies by state; 35 states have statutes that establish surrogate hierarchy
** Adulthood usually defined as 18 years of age or older

Table 5. Necessary Documentation Steps for Patients 
Leaving Against Medical Advice
• Summarize patient presentation and emergency department evaluation.
• Describe the emergency department capacity assessment.
• List proposed treatment and risks of refusing.
• List alternatives discussed.
• Indicate that the patient understands risks.
• State follow-up care instructions.
• State that the patient is free to return at any time.
• Identify witnesses present.
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and obtain informed consent when-
ever possible, unless circumstances 
dictate otherwise.16 When the 
patient’s capacity to give informed 
consent is impaired for whatever rea-
son and a surrogate decision maker 
is not present, the need for informed 
consent is waived and physicians are 
ethically and professionally justified 
in performing the interventions that a 
“reasonable” person would have agreed 
were appropriate.1

Emergency physicians can make 
most decisions regarding the presence 
or absence of decision-making capac-
ity, but capacity is not always easy 
to determine with certainty. When 
an intoxicated or agitated patient 
demands to leave the ED, raising 
legitimate concerns that this might 
present a risk to the patient or to oth-
ers, providers should err on the side of 
keeping that individual in the ED by 
whatever means necessary.42 However, 
the use of physical and chemical 
restraints is not without risk and must 
be undertaken judiciously and with all 
due caution. The safety of all parties 
is the highest priority, and restrained 
patients require close observation. 

Evaluate capacity using the four 
elements discussed in detail earlier, 
answering these questions: 

• Can the patient understand the 
information? 

• Does the patient appreciate how 
the risks being described would affect 
him or her personally? 

• Is there evidence that the patient 
is applying a process of reasoning to 
the decision? 

• Does the patient have the abil-
ity to express a reasonably consistent 
choice?

Good communication with the 
patient will resolve many dilemmas 
in which the individual balks at fol-
lowing provider recommendations. 
Enlisting the patient’s family or the 
patient’s primary physician in the 
decision-making process can be very 
helpful.1 Listening carefully to the 
patient’s reasons for refusing admis-
sion can be revealing as well. Often, 
a refusal to be admitted is related to 
such factors as concern about leaving a 
pet or a family member at home alone, 
leaving the house unlocked, or missing 

a grandchild’s birthday. Negotiating 
ways to address concerns such as 
these often will resolve the capacity 
dilemma. 

Providers can foster trust by making 
small gestures, such as offering a meal 
or a warm blanket, and simply giving 
patients time to make a decision and 
ensuring that pain has been controlled 
adequately. A display of empathy is 
always more helpful than frustration. 
Overt manipulation or coercion is 
neither ethically justifiable nor helpful 
in most instances. Telling the patient 
that insurance will not cover the visit 
if the patient signs out AMA is telling 
him or her an untruth. This urban leg-
end has been studied in a large series 
of patients who signed out AMA, and 
there were no instances of bills being 
denied by a carrier because the patient 
left AMA.43 

Some patients ultimately judged 
to have capacity will refuse treat-
ment and leave against advice. The 
physician’s duty is to make sure that 
the cause was not a communication 
failure. Another concern is whether 
physicians should or should not offer 
partial treatment to a patient who 
signs out AMA. The concern arises 
out of a sense that extending liabil-
ity to a patient who is not following 
physician recommendations. However, 
in practice, offering appropriate treat-
ment (an antibiotic for a urinary tract 
infection, for example) to a patient 
leaving AMA is more likely to indi-
cate that the physician is concerned 
for the patient’s welfare and did 
everything in his or her power to pro-
tect the patient’s well-being.1,44

Summary
Most capacity assessments in the 

ED can be made appropriately by the 
emergency medicine clinician and do 
not require consultation from psychia-
trists, psychologists, or geriatricians. 
For a patient to have capacity, the 
person must be able to understand the 
situations with its risks and benefits, 
appreciate how these risks and ben-
efits apply personally to the individual, 
have some reason behind the decision, 
and be able to express a clear choice. 
Patients with cognitive impairment, 
such as dementia, intoxication, or a 

psychiatric disorder, are more likely to 
have a capacity impairment but also 
may possess capacity. 

Capacity assessments should be 
situation-specific. The threshold for 
judging a patient to have a lack of 
capacity is lower when the risk of a 
given situation is greater. Capacity 
consultations (with the possible appli-
cation of capacity scales) can be useful 
in certain patients with underlying 
psychiatric disorders or mild cognitive 
disorders. When patients have capac-
ity and are allowed to sign out AMA, 
they have a greater risk of morbidity 
and mortality. Careful documentation 
is necessary. Good communication, 
empathy, negotiation, and enlist-
ing family members often resolves 
many capacity dilemmas in the ED. 
In the case of intoxicated individu-
als who obviously lack capacity and 
are demanding to leave, the duty to 
protect the patient supersedes other 
considerations. 
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is true?
a. A patient experiencing an acute 

psychotic break may still have 
capacity. 

b. The Mini-Mental State Exam 
accurately predicts incapacity. 

c. Blood alcohol levels greater than 
0.250 are considered incapacitat-
ing.

d. Approximately 65% of healthy 
patients older than 90 years of 
age lack capacity. 
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2. Which of the following is true 
regarding capacity and competence?
a. The terms are indistinguishable.
b. Capacity is a medical judgment. 
c. Medical input is never needed to 

declare competency.
d. Judges ultimately determine 

capacity.
3. Which is the most accurate 

statement?
a. Capacity is an all-or-none  

characteristic.
b. Capacity is situation-specific. 
c. Capacity assessment requires 

psychiatry input.
d. Capacity is never transient.

4. The characteristic that most 
strongly predicts a lack of capacity 
in a patient with a psychotic disor-
der is:
a. auditory hallucinations.
b. dishevelment.
c. ideas of reference.
d. a lack of insight. 

5. Which of the following statements 
is most true regarding Against 
Medical Advice forms?
a. They provide adequate legal pro-

tection against potential liability 
actions.

b. They provide additional evidence 
of the physician’s attempts to 
convince the patient to stay. 

c. They cover the need for addi-
tional documentation in the 
medical record.

d. They waive the right of the 
patient to litigate for damages.

6. Which of the following is the best 
example of a situation in which 
a consultation from psychiatry is 
appropriate to evaluate for capacity 
to refuse treatment?
a. A middle-aged male with a his-

tory of schizophrenia who is 
refusing admission despite clear 
evidence of an acute coronary 
event 

b. An intoxicated male belligerently 
demanding to leave the ED

c. An elderly female with sepsis 
who is hypotensive but refuses 
admission

d. A healthy mechanic with a 
minor laceration who does not 
want sutures placed because of 
the expense

7. Which of the following statements 
is true regarding impaired capacity 
due to alcohol?
a. A patient who is clinically intox-

icated does not have capacity.
b. A patient with an ethanol level 

above the state legal limit does 
not have capacity.

c. Capacity is a sliding scale with 
intoxicated patients, and it 
depends on the circumstances 
and potential severity of the  
situation.

d. An ethanol level is required to 
determine capacity in a patient 
who has ingested alcohol. 
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The Capacity Conundrum in Emergency Medicine

Elements of an Emergency Department Capacity 
Evaluation

Element Details

Understanding The patient has the ability to comprehend 
the medical information being discussed, 
including the risks and bene� ts of refusing the 
recommended option.

Appreciation The individual not only comprehends the details 
but appreciates how these factors might a� ect 
him or her personally.

Reasoning There should be some evidence of a reasoning 
process behind the patient’s decision.

Ability to communicate 
a choice

Is the patient’s decision vacillating or remaining 
reasonably consistent over time?

Factors A� ecting Capacity

Factor Description

Intoxication • Alcohol is the most common agent involved in impairment of capacity, but other 
substances with sedating, hallucinogenic, or psychoactive properties also may 
transiently impair capacity.

• The presence of varying degrees of intoxication raises the likelihood of capacity 
impairment but does not automatically prevent the patient from having capacity to 
make speci� c decisions. Patients must be evaluated on a case-by-case basis.

Psychiatric disorders • Schizophrenia is associated with greatest likelihood of impaired capacity, followed by 
others, including bipolar disorder, major depression, and anxiety disorder.

• Many patients with underlying psychiatric disorders still may have decision-making 
capacity.  

• Poor insight is the strongest predictor of a potential lack of capacity.
• Psychiatrist evaluation for capacity may be useful in ambiguous cases.

Cognitive disorders, such as 
dementia, delirium, autism 
spectrum disorder, advanced 
parkinsonism, and others

• These disorders may or may not cause impaired capacity. 
• These disorders may impair capacity for some decisions only.
• Psychiatrist evaluation for capacity may be useful in ambiguous cases.
• Transient conditions, such as high fever, hypoglycemia, electrolyte disorders, and 

dehydration, transiently impair cognitive ability.

Communication issues • Any barrier to understanding or expression (language barrier, deafness, aphasia) can 
hinder the ability to render impairment of capacity decisions and must be overcome as 
needed.

Miscellaneous • Severe pain, stressful situations, and fatigue may impair capacity.

Capacity Assessment Tools

Name Characteristics

Aid to Capacity Evaluation (ACE) Decision-speci� c questions across 
seven domains

Capacity Assessment Tool (CAT) Loosely structured interview across six 
domains

Competency Interview Schedule (CIS) Structured interview regarding 15 
items

Composite Screening Examination 
(Mini-Cog)

Cognitive questions in three domains

Hopkins Competency Assessment Test 
(HCAT)

Six questions pertaining to an essay

MacArthur Competence Assessment 
Tool for Treatment (MacCAT-T)

Loosely structured interview

Mini-Mental State Examination (MMSE) Cognitive questions in � ve domains

Montreal Cognitive Assessment (MoCA) Cognitive questions in nine domains

Structured Interview for Competency 
and Incompetency Assessment Testing 
and Ranking Inventory (SICIATRI)

Structured interview regarding 12 
items
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Hierarchy of Surrogate Decision Makers*

1. The patient’s guardian
2. The patient’s spouse or domestic partner
3. Any adult child of the patient
4. Either parent of the patient**
5. Any adult sibling of the patient**
6. Any adult grandchild of the patient, or an adult relative who has exhibited 
special care and concern, who has maintained close contact, and who is familiar 
with the patient’s activities, health, and religious or moral beliefs
7. A close friend of the patient
8. The patient’s guardian of the estate 

* Varies by state; 35 states have statutes that establish surrogate hierarchy
** Adulthood usually de� ned as 18 years of age or older

Necessary Documentation Steps for Patients Leaving 
Against Medical Advice
• Summarize patient presentation and emergency department evaluation.
• Describe the emergency department capacity assessment.
• List proposed treatment and risks of refusing.
• List alternatives discussed.
• Indicate that the patient understands risks.
• State follow-up care instructions.
• State that the patient is free to return at any time.
• Identify witnesses present.
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