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“THE ETHICAL 
DUTY OF 

RECEIVING 
VACCINATIONS 
IS NOT NEW, AS 

STAFF HAVE LONG 
BEEN REQUIRED 

BY EMPLOYERS TO 
BE VACCINATED 

AGAINST CERTAIN 
DISEASES.”

States Sue to Halt COVID-19 
Vaccine Mandate in Healthcare
22 states claim CMS mandate will lead to harmful staff resignations

By Gary Evans, Medical Writer

Citing the national shortage 
of nurses and other issues, 
22 states have joined in two 

separate lawsuits demanding the Biden 
administration and the Centers for 
Medicare & Medicaid 
Services (CMS) 
halt their mandate 
of COVID-19 
vaccination for 
healthcare workers.

On Nov. 5, 
2021, CMS issued 
an interim final 
rule requiring 
healthcare worker 
immunizations.1 As 
this report was filed, 
neither the Biden 
administration nor 
CMS had responded 
to the lawsuits.

However, in the rule, CMS asserted 
its authority to establish health and 
safety standards under its Conditions 

of Participation, saying those who fail 
to comply with the vaccination rule 
face the full gamut of penalties. These 
include fines, denial of payment for 
new admissions, or “termination of 

the Medicare/Medicaid 
provider agreement.” 
Referring to states 
that have established 
laws against vaccine 
mandates, CMS 
also cited the 
Supremacy Clause 
in the Constitution 
in arguing federal 
regulations will pre-
empt such state laws.

The mandate 
applies to hospitals, 
long-term care (LTC), 
skilled nursing 

facilities, ambulatory 
surgical centers, hospices, psychiatric 
residential treatment, home care, and 
other healthcare settings. (See the CMS 
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interim rule for the full list.) Overall, 
the vaccine requirement applies 
to 17 million healthcare workers 
and approximately 76,000 medical 
facilities.

Under the deadline requirements 
by the CMS, all staff must have 
received at least the first dose of a 
primary series (Pfizer, Moderna) or 
a single-dose COVID-19 vaccine 
(Janssen) by Dec. 6, 2021, unless 
they have been granted an exemption 
for medical or religious reasons.

By Jan. 4, all non-exempt staff 
must have received the second 
shot in an immunization series. 
“We believe it is necessary to begin 
staff vaccinations as quickly as 
reasonably possible,” the agency 
stated. In keeping with guidelines 
by the Centers for Disease Control 
and Prevention (CDC), CMS is 
not requiring the booster shot nor 
including it in its definition of those 
fully vaccinated.

“Although an individual is not 
considered fully vaccinated until 
14 days after the final dose, staff 
who have received the final dose 
of a primary vaccination series 
by the Phase 2 effective date are 
considered to have met the individual 
vaccination [requirement],” CMS 
said.

Legal Challenges

In addition to medical contrain-
dications, the COVID-19 vaccine 
requirements are subject to existing 
federal antidiscrimination laws.

“Certain allergies; recognized 
medical conditions; or religious 
beliefs, observances, or practices, 
may provide grounds for exemption,” 
CMS noted. For those exempted 
under such grounds, CMS requires 
healthcare facilities to “have a process 
for ensuring the implementation of 

additional precautions, intended to 
mitigate the transmission and spread 
of COVID-19.”

The plaintiffs in the two separate 
state suits argue the vaccine mandate 
will create an exodus of healthcare 
workers that will ultimately endanger 
patients in chronically understaffed 
facilities.

“A natural and predictable 
consequence of the CMS vaccine 
mandate is that numerous state 
and private healthcare workers may 
be fired, retire, or quit their jobs,” 
claimed a lawsuit filed by 10 states 
on Nov. 11, 2021. “This injury 
is especially acute because of the 
already-critical healthcare workforce 
shortage that the plaintiff states are 
experiencing.”2

The suit was signed by the 
respective attorneys general of 
Missouri, Nebraska, Arkansas, 
Kansas, Iowa, Wyoming, Alaska, 
South Dakota, North Dakota, and 
New Hampshire.

“This case illustrates why the 
police power over compulsory 
vaccination has always been the 
province of — and still properly 
belongs to — the states,” the 
plaintiffs emphasized. “Vaccination 
requirements are matters that depend 
on local factors and conditions.”

A similar suit was filed on Nov. 
15, 2021, by 12 states: Louisiana, 
Montana, Arizona, Alabama, 
Georgia, Idaho, Indiana, Mississippi, 
Oklahoma, South Carolina, Utah, 
and West Virginia.

The second suit claims the 
mandate violates the Social Security 
Act, which focuses “on patient 
welfare and patient access to care. 
By forcing a significant number of 
healthcare workers to take the shot(s) 
or exit the Medicare and Medicaid 
workforce, CMS’s vaccine mandate 
harms access to (and thus quality of ) 
patient care,” the plaintiffs argued.3
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“I think these challenges to CMS 
are likely to fail,” says Lawrence 
Gostin, JD, a law professor 
at Georgetown University in 
Washington, DC. “The argument 
that health workers will leave and 
there will be workforce shortages is 
flawed. First, workforce shortages are 
not legal arguments at all. They are 
policy issues.”

Although noting he does not 
think the mandates will weaken the 
healthcare workforce, Gostin says 
even if that happened, it would be 
irrelevant from a legal perspective.

“I think CMS is on strong legal 
grounds because it can set reasonable 
conditions on the receipt of Medicare 
and Medicaid funding,” he says. 
“Requiring vaccinations are clear 
and reasonable health and safety 
requirements.”

In a separate legal action on Nov. 
12, 2021, a federal appeals court in 
New Orleans blocked the COVID-19 
vaccination mandate for companies 
with 100 or more employees. That 
federal action, which is enforced by 
the Occupational Safety and Health 
Administration, allows weekly 
COVID-19 testing for those who 
decline vaccination. Lawyers for the 
Labor Department argued to no 
avail that delaying or stopping the 
business mandate could result in 
loss of life due to COVID. As this 
report was filed, the stay on the rule 
had not been lifted while the impact 
on businesses and the economy 
was further assessed. The American 
College of Emergency Physicians, the 
American Public Health Association, 
and many other medical groups and 
associations signed off on a letter 
urging businesses to embrace the 
mandate as the best way forward for 
the economy.

“When employers require workers 
to get vaccinated, vaccination rates 
increase to over 90%,” the groups 

wrote. “Courts have repeatedly 
supported the legality of employer 
mandates. We — physicians, nurses 
and advanced practice clinicians, 
health experts, and healthcare 
professional societies — fully support 
the requirement that workers at 
companies with [at least] 100 workers 
be vaccinated or tested.”4

Ethical High Ground

The CMS rule for healthcare, 
which does not offer the testing 
option, claimed the ethical high 
ground, underscoring the time-
honored duty of medical providers to 
protect their patients.

“Patient safety is a central 
tenet of the ethical codes and 
practice standards published by 
healthcare professional associations, 
licensure and certification bodies, 
and specialized industry groups,” 
CMS said in the rule. “Healthcare 
workers also have a special ethical 
and professional responsibility to 
protect and prioritize the health and 
well-being of those they are caring 
for, as well as not exposing them 
to threats that can be avoided. This 
holds true not only for healthcare 
professionals, but also for all who 
provide healthcare services or choose 
to work in those settings. The ethical 
duty of receiving vaccinations is not 
new, as staff have long been required 
by employers to be vaccinated against 
certain diseases.”1

This is the crux of the issue, 
and one that may be critical in 
weathering legal challenges,  says 
William Schaffner, MD, a vaccine 
advocate and a professor of preventive 
medicine at Vanderbilt University.

“I think mandates in the 
healthcare setting will prevail, and 
that’s a good thing,” he says. “I 
continue to believe that healthcare 

providers getting vaccinated is 
both a professional and an ethical 
obligation. This is a patient safety 
issue. It is also an issue of preparing 
ourselves so that we can provide care 
when it is needed so that we are not 
home sick and are able to function 
on the job.”

As with many other facilities 
acting before the CMS mandate, the 
university and hospital already have 
mandated COVID-19 vaccination for 
all employees.

“We are mandated here at 
Vanderbilt and we have achieved 
99% success,” Schaffner says. “It’s 
been hard work, but it has been 
friendly, intensive, supportive, and 
collaborative.”

A critical component of the 
COVID-19 immunization drive was 
asking trusted senior faculty and 
administrators of color to contact 
reluctant workers in ethnic and racial 
communities.

“We are very proud to have 
achieved this kind of success,” 
Schaffner says. “We have lost very 
few employees, and the people who 
are exempted are exempted for valid 
reasons.”

Rural Hospitals, LTC  

Fear Shutdowns

The CMS healthcare mandate has 
received close to 1,000 comments 
as this report was filed, many from 
rural healthcare facilities or nursing 
homes that said the vaccine mandate 
will create a loss of staff that will 
severely compromise care or even 
shut them down. The rule was open 
for comments until Jan. 4. While 
many commentors accused CMS 
and the Biden administration of 
constitutional overreach, others 
reminded that vaccines have always 
been required in healthcare.
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“Of course, all healthcare workers 
should have to be vaccinated for 
COVID-19,” an unidentified 
physician from Ohio commented to 
CMS. “This is a public health issue, 
not a personal rights issue. Just like 
we have to get a TB test, flu shot, 
etc., we need to protect ourselves and 
our patients. For those who do not 
want to be vaccinated, perhaps they 
do not belong in healthcare, because 
clearly they don’t believe in the 
system or in science.”1

But even healthcare workers 
who are voluntarily fully vaccinated 
against COVID-19 warn of the 
unintended consequences of the 
federal vaccine mandate, particularly 
to LTC and rural facilities already hit 
hard by the pandemic.

In comments submitted to CMS, 
an unidentified infection prevention 
nurse at an LTC facility in South 
Dakota said the mandate could 
compromise resident care and halt 
new admissions due to inadequate 
staffing.

“I’m vaccinated — I’m an infec-
tion control nurse,” the commenter 
wrote. “I believe that the vaccine is 
helpful, but I don’t think it is right 
to force the vaccine on someone 
who doesn’t want it. Our facility has 
100% of our residents fully vacci-
nated. We have 79 staff who are fully 
vaccinated, and 15 staff who aren’t 
vaccinated.”1 That is an 84% im-
munization rate, but the facility will 
be in trouble if those unvaccinated 
workers quit or have to be fired.

“My facility has the potential to 
lose 15 staff unless they qualify for 
a waiver,” the commenter wrote. 
“South Dakota has a serious shortage 
of licensed nursing staff as well as 
certified nursing assistants to care for 
our elders. This shortage isn’t new 
due to COVID. We struggle daily to 
find enough staff to work. We have 
had to reach out to very expensive 
staffing agencies to find staff. My 
facility is going to have to shut down 
a wing, move residents from one 
room (their home) to another room. 
How is that good for their emotional 
health? Give us some other testing 
options to keep our unvaccinated 
staff.”

Many other commenters made 
a similar request, some citing the 
weekly COVID-19 testing option 
that is allowed to non-healthcare 
businesses with 100 employees or 
more.

A vaccine proponent, Michael 
Matthews, MD, is a family physician 
at Syringa Hospital and Clinics in 
Grangeville, ID. Citing the extreme 
remoteness of his facility, Matthews 
told CMS the mandate could close 
his critical care hospital as employees 
quit. Idaho has one of the lowest 
vaccination rates in the country, and 
that attitude spills over to healthcare 
workers.

“I firmly believe that the least 
catastrophic way to pass through this 
pandemic is to vaccinate,” he wrote. 
“[But] when a nurse quits, we feel 
the stress of their absence. When this 

happens, there often is nobody to 
turn to [and] fill the gap. It does not 
take many nurses quitting before we 
lose our ability to keep our hospital 
and emergency department open.”

Patients Refuse Care 

from Unvaccinated?

CMS emphasized the vaccine 
mandate is necessary in healthcare 
because unvaccinated staff not only 
pose a risk to admitted patients, but 
contribute to the general pandemic 
effect of people avoiding needed 
medical care.

“Nationwide, there are reports 
of individuals avoiding or forgoing 
healthcare due to fears of contracting 
COVID-19 from healthcare workers,” 
CMS stated. In addition, CMS cited 
“anecdotal reports” that admitted 
patients are refusing care from 
unvaccinated healthcare workers.

CMS has the broad backing of the 
medical community in mandating 
COVID-19 vaccines for healthcare 
workers, with more than 50 
professional societies and associations 
supporting required immunizations in 
a joint statement.5 Signatories include 
the American Nurses Association and 
the American Medical Association.

Again, numerous health 
systems and individual healthcare 
employers across the country already 
have implemented SARS-CoV-2 
vaccine mandates as a condition of 
employment.
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“Despite the successes of these 
organizations in increasing levels 
of staff vaccination, there remains 
an inconsistent patchwork of 
requirements and laws that is only 
effective at local levels and has not 
successfully raised staff vaccination 
rates nationwide,” CMS stated in the 
rule.

As required by the rule, hospitals 
and other healthcare facilities must 
track and document the vaccination 
status of all employees, including 
records of those granted exemptions. 
“This documentation will be an 
ongoing process as new staff are 
onboarded,” CMS stated.

CMS plans to issue interpretive 
guidelines for the healthcare vaccine 
requirements, which will include 
survey procedures. The facilities’ 
policies and procedures will be 

examined to ensure all components of 
the rule are in place.

“We will advise and train state 
surveyors on how to assess compliance 
with the new requirements among 
providers and suppliers,” CMS 
stated. “For example, the guidelines 
will instruct surveyors on how to 
determine if a provider or supplier is 
compliant with the requirements by 
reviewing the entity’s records. [They] 
also will instruct surveyors to conduct 
interviews [of ] staff to verify their 
vaccination status.”  n
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Overall Needlestick Rates Hold During Pandemic
Devil in the details, injuries with safety devices

Despite healthcare facilities being 
overwhelmed with COVID-19 

in 2020, the overall rates of sharps 
injuries and mucocutaneous 
exposures to healthcare workers 
remained relatively stable, the 
International Safety Center reports.

“That doesn’t mean there weren’t 
important differences,” says Amber 
Mitchell, DrPH, MPH, CPH, 
president and executive director 
of the center, which has tracked 
needlesticks and occupational 
exposures to healthcare workers for 
years with its EPINet surveillance 
system. She compared data from the 
2019 report to the 2020 report.

For example, while there was 
more surgical mask use during 
reported incidents — 3% in 2019 to 
26% 2020 — there was only a slight 

increase in eye protection use — 4% 
in 2019 to 5% in 2020. This, despite 
81% of all exposures happening to 
the face or head.1

“These are extremely high-risk 
exposures to not only bloodborne 
pathogens, but infectious 
microorganisms like coronavirus,” 
Mitchell says. “This indicates that 
workers are gravely under-protected 
year to year, so we need to remain 
diligent about not only providing 
face PPE [personal protective 
equipment] — eye protection, 
respirators, masks, face shields — but 
making it immediately accessible 
when needed.”

As it relates to sharps injuries and 
needlesticks, there were no notable 
differences pre- and peri-pandemic, 
but many procedures were cancelled 

or delayed, including elective 
surgeries.

“With the increasing epidemic of 
obesity and the increasing diagnosis 
of type II diabetes, the largest 
frequency of injuries occurring from 
injection are from insulin syringes,” 
Mitchell notes.

Another concerning finding is that 
use of engineering controls — like 
devices with sharps injury protection 
features — remain lower than 
acceptable, Mitchell says. In 2019, 
52% of needlesticks were associated 
with a sharps safety device, although 
in 71% of the incidents the safety 
device was not activated. In 2020, 
37% of needlesticks occurred with 
a safety device, with 67% of injuries 
occurring with the safety feature not 
activated.1
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“This could mean that fewer 
people are being injured by devices 
with these protective features, but 
it could equally mean that there 
was less focus on sharps injury 
prevention during the pandemic and, 
as such, safer device use declined,” 
Mitchell says. “This is exactly what 
we don’t want — a shift away from 
occupational health during a global 
public health crisis — when keeping 
health workers safe should be our top 
priority.”

Risk to Worker  

and Patient

Mitchell spoke more about 
the 2020 report and preventing 
needlesticks in a recent podcast 
recorded by the Association of 
Occupational Health Professionals 
in Healthcare.2 Suture injuries in the 
operating room remained at 24% for 
both 2019 and 2020, and there is a 
need for progress in this arena, she 
emphasized. Although suture needles 
are not hollow bore like injection 
needles, an injury during a surgical 
procedure can carry the additional 
risk of exposing the patient to the 
healthcare worker’s blood.

“The highest risk in the operating 
room is if an injury happens with a 
suture needle or a scalpel blade inside 
the operative site of the patient, 
which means there’s an opportunity 
for potential transmission between 
patient and worker or worker and 
patient,” Mitchell explained. “These 
are extremely high-risk liability issues 
for healthcare institutions.”

Alternatives to suture needles are 
the blunt-type needles, adhesives, and 
staples.

“Sometimes, there’s an even better 
aesthetic effect or plastic surgery effect 
for skin closure using these alternates 
vs. sutures,” she said. “[There are also] 

scalpel blades that have a sheath that 
go over them. There are still injuries 
from blunt-tip sutures, of course, but 
that example is used as an engineering 
control in the OSHA Bloodborne 
Pathogens Standard.”

Although it will not prevent 
injury, the practice of double-gloving 
in surgery can reduce the volume 
of blood that enters the surgeon or 
patient, Mitchell added.

Needlesticks Activating 

Safety Device

In the aforementioned needle-
sticks involving syringes with a safety 
device, 30% of the healthcare work-
ers were injured trying to activate 
the protective feature. This type of 
“activation” injury with safety needles 
rose to 32% in 2020.

“A user may have to activate either 
a hinged sheath or has to depress the 
plunger a little bit further to have 
the needle retract into the barrel of 
the syringe, so there’s something that 
the user has to actively do,” Mitchell 
said. “Another thing that we’ve seen 
is that even though people are using 
devices that have safety mechanisms 
or sharps injury prevention mecha-
nisms, they’re getting injured before 
they have the opportunity to activate 
that safety feature.”

This underscores another OSHA 
requirement: that frontline employees 
participate in the evaluation of safety 
devices to determine if better options 
are on the market.

“A lot of medical device manu-
facturers are trying to move toward 
passive-type of technology, which 
could be more of a failsafe,” Mitchell 
says. “The user doesn’t have to do any 
activation of a safety feature. For ex-
ample, say a lancet that’s used to take 
a finger prick sample, you depress the 
plunger or you put pressure on the 

skin and the needle pops in and pops 
out.  There’s nothing that the user has 
to do to get the sharp [back] into the 
barrel of that lancet.”

Safety devices used for blood 
collection have been the biggest 
success story, “reducing injuries by 
leaps and bounds over the years,” 
Mitchell said. “Those are traditionally 
the highest risk because you have 
a blood-filled hollow bore needle 
that is being used, but [they have 
been greatly reduced] by advances 
in technology for blood collection, 
greater use of [safety] needles, 
button technologies, and retractable 
needles.”

Similarly, intravenous catheters 
that enter a vein or artery are almost 
completely enclosed now. “There’s 
been a lot of advances in IV insertion 
that have resulted in less injuries,” 
Mitchell said.

The constant is to continually 
look for ways to eliminate needles 
wherever possible. Until then, the 
process of preventing a needlestick 
or sharps injury is multifactorial, and 
many questions must be addressed.

“Is the right device in place? Is 
the safety feature obvious? Does the 
safety feature decrease a potential 
injury by activation? Is the sharps 
container in the right spot to reduce 
any movement across a room or over 
a patient?” Mitchell asked. “All of 
these things come into play.”  n
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Surgeon General: Health System Overhaul  
Must Prioritize Worker Well-Being
System changes needed, not more worker resilience

Vaunted for its medical and 
technological prowess, the 

American healthcare system has 
a critical blind spot that has been 
widely exposed during the pandemic: 
Employee wellness, said U.S. Surgeon 
General Vivek Murthy, MD, MBA.

“Many of our healthcare workers 
operate in a culture that does not 
recognize the importance of well-
being,” he said. “That makes seeking 
health a sign of weakness as opposed 
to what it truly is — a sign that we 
are human. It is kind of a strength to 
reach out and ask for help.”

Murthy spoke at a webinar 
hosted by the National Institute for 
Occupational Safety and Health 
(NIOSH), which is seeking input 
on how to protect the mental health 
of medical workers as burnout and 
resignations become prevalent in 
the COVID-19 pandemic. (More 
information is available at: https://bit.
ly/3l74YLF.)

Neither Murthy nor NIOSH 
are talking just about improving 
individual worker resilience. Work 
design and system changes are needed 
“because our healthcare workers are 
human beings — their well-being 
and health should matter to us,” 
Murthy said. “We have people who 
are sacrificing so much for the welfare 
of others. We need to be there, to 
show up for them. That is our moral 
obligation as a country.”

The deadline to comment 
and offer suggestions to NIOSH 
for mental health programs and 
interventions has been extended to 
Jan. 25. A comment to NIOSH from 
the Harvard-MIT Work and Well-
Being Initiative (WWBI) said, “We 

view work as a social determinant of 
health, and work redesign initiatives 
as a critical lever to improve health 
and health equity. [W]e recently 
produced an employer toolkit2 that 
offers managers actionable steps 
and resources to modify their work 
practices in ways that improve 
employees’ well-being, including 
improving mental health.”

The WWBI toolkit outlines three 
critical work design principles:

• Give employees more control 
over their work;

• Tame excessive work demands;
• Improve social relationships in 

the workplace.

The Tragic Toll

Of course, beyond mental health, 
there is physical death. COVID-19 
has taken thousands of healthcare 
workers’ lives. That these are 
measured in estimates reflects the 
lack of a national surveillance system 
for healthcare worker mortality 
due to SARS-CoV-2. This was 
another signal of lack of pandemic 
preparedness but coupled with 
the lack of PPE left the disturbing 
impression that healthcare workers 
were somehow expendable.

Although many of those who 
survived are vaccinated, they have 
weathered wave upon wave of 
COVID-19-infected patients. Yet 
nurses and physicians were reporting 
high levels of burnout before the 
pandemic.

“The pandemic made things 
worse, but we were already dealing 
with the burnout crisis before 

COVID-19,” Murthy said. “It was 
coming from multiple angles. It 
was not one single thing, one single 
policy that was driving the burnout.”

For example, many healthcare 
personnel were working in an 
environment where they spent far 
more time looking at computer 
screens or reviewing paperwork than 
they did with patients.

“We had healthcare workers who 
felt they weren’t able to do their 
jobs because of the administrative 
burden,” Murthy said. “We had 
healthcare workers who had 
profound mental health needs that 
were not recognized in the system 
they worked in. Their workload was 
not adjusted at all, and no support 
services were offered.”

Staff shortages now reported 
nationally aggravate the problem, 
with fewer workers trying to cover 
more patients. Understaffing and 
burnout clearly endanger patients.

“We know that burnout 
contributes to medical errors and 
patient safety issues,” Murthy said. 
“The pandemic has really highlighted 
that if we don’t take urgent action, 
then our healthcare workers will 
continue to suffer, and the entire 
healthcare system will be under 
threat.”

But the solutions must match 
the size of the problem, which has 
emerged writ large from a broken, 
overwhelmed healthcare system.

“Healthcare systems, educational 
institutions, public and private 
payers all will have central roles and 
changes they need to make,” Murthy 
said. “Doing all this is going to take 
investment, advocacy, and policy 
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change. But we have the power to 
make these changes. Especially right 
now.”

Speaking directly to healthcare 
workers, Murthy said to those who 
are experiencing burnout, know it is 
not your fault, and you are not alone.

“We need systemic changes that 
are going to provide our healthcare 
workers with mental health support, 
with reductions in the administrative 
burden and the overall workload that 
is placed on them” he said. “Changes 
that ultimately involve building a 
healthcare culture that supports well-
being.”

Restoring the  

Broken Bond

Murthy decided to become a 
clinician when his physician father 
and “healer” mother ran a clinic in 
Miami when he was a child.

“As a young kid, I didn’t 
understand a whole lot about the 
science,” he said. “What I did 
understand and what they taught 
me — sometimes through words 
but more often though example 
— was that real healing is about 
more than diagnoses and the 
medicines prescribed. It is about the 
relationships that you build with the 
patients and their families.”

The empathy and compassion 
that are formed in those provider-
patient relationships can be mutually 

beneficial to the health of both 
parties.

“I wanted to be a part of that,” 
Murthy said. “It is this calling to 
heal that unites so many of us and 
brought us to this profession. For me 
this is a very personal conversation, 
as a physician myself and a 
member of the healthcare worker 
community.”

During this pandemic, healthcare 
workers have faced incredible stress 
and uncertainty for more than 20 
months.

“Many times, it must have simply 
been hard to go to work, whether 
you are a doctor or a nurse,” Murthy 
said. “You bore the brunt of this 
pandemic in many ways that the 
public may never really understand.”

Although he is not often at the 
bedside as surgeon general, Murthy’s 
sister is a physician and his father 
still practices family medicine.

“Each day they go to work, I 
worry this will be the day they get 
sick,” he said. “That was true for 
many of you as well, but despite 
that risk, you went in to work. [You 
knew] that not only were you taking 
personal risk to your health, but 
[working] late nights, looking at 
the terrifying path of COVID, and 
[facing] the tough decisions you had 
to make on how to allocate limited 
resources.”

In later surges, primarily among 
the unvaccinated, healthcare workers 
have faced anger for not using 

non-approved treatments and other 
issues. Some patients have expressed 
surprise that it is too late to take the 
vaccine once they are seriously ill 
with COVID-19.

“Loss is something I think about 
a lot during this pandemic,” Murthy 
said. “We have lost so much. Not 
just the family members we knew 
and loved — we have lost so many 
lives this last 22 months. You have 
experienced loss time and time 
again at a level that has been truly 
extraordinary.”

The sheer mortality numbers 
can be mind numbing, but on Nov. 
23, the U.S. was averaging more 
than 1,100 deaths a day due to 
COVID-19. A lot of these people 
died in hospitals with healthcare 
workers bearing witness. Overall, 
776,000 Americans have died of 
COVID-19 since the pandemic 
began.3 That is greater than the 
population of Seattle (737,000).

“You know the names of some 
who have been lost,” Murthy said. 
“You know the stakes that have been 
on the table during this pandemic. 
The pain of losing a patient doesn’t go 
away, no matter how long you have 
been in our field. I still remember so 
clearly the patients that I have lost 
over the years. They will always be 
there with us.”  n
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Injured Nurse Becomes Safe Lifting  
Advocate, Expert
Surprising benefits of safe patient handling gear in pandemic

Amber Perez, LPN, BS, MHA,  
 felt a sharp pain descending 

from her shoulder as she tried to 
move a patient in a bed, a task she 
had performed routinely in six years 
as a bedside nurse.

“I inhaled sharply as a stab 
stopped me in my tracks and took 
over my body,” she recalled. “ I 
shifted my weight while moving 
my 160-pound patient by myself. 
The patient woke up and he resisted 
movement. I realized I was seriously 
injured. After my patient handling 
injury, all aspects of my life were 
really impacted in a way that I 
couldn’t imagine at the time.”

Perez told her story at a webinar 
hosted by the Association of Occupa-
tional Health Professionals in Health-
care.1 She left the bedside and began 
pursuing education on Safe Patient 
Handling and Mobility (SPHM), 
becoming an expert and consultant. 
At one point, she returned to the 
patient bedside part time to get a 
real-world view on the challenges and 
barriers to implementing this equip-
ment and ensuring access. She found 
a lack of emphasis on SPHM, and 
equipment often was stored away or 
disorganized.

“Safe patient handling and 
mobility is possible,” Perez said. 
“Here are some of my lessons learned. 
First of all, we must be proactive and 
not reactive.”

It is essential to conduct a mobility 
assessment with a tool such as the 
Bedside Mobility Assessment Tool, 
which assesses patients in sitting, 
standing, and walking ability and lists 
equipment like sliders, lifts, slings, 
and air hover mats according to the 
patient’s mobility.2

“What I’ve learned with working 
with multiple organizations is that 
if they don’t have a formal nursing 
mobility assessment, you can simply 
start by associating nursing assessment 
terminology with the terminology 
they have,” Perez explained.

For example, the commonly used 
numerical Braden Scale to assess skin 
damage and risk of pressure ulcers can 
be modified to rank patient mobility 
and risk of falls.

“You also hear one-plus and two-
plus assist,” she said. “This refers to 
how many people should be involved 
in the transfer. What you can do is 
just translate that into [safe handling] 
equipment. Standby assist would 
likely fall on the scale of mobility 
assessment levels, but also it can just 
simply equal non-powered standing 
[and] safety walkers. Anything that 
would be similar to that minimal 
standby.”

If moving the patient by 
traditional methods calls for one 
more person, you may choose a non-
powered stand aid, a sit to stand, or a 
safety lock.

“If you need two people, now 
we’re talking about needing a mobile 
lift, a ceiling lift, and a slide sheet 
for assisted lateral transfers,” Perez 
said. “That’s a really simple way that 
a facility that does not have a formal 
mobility assessment can just start 
changing the language and making 
translations from the terms that 
they’re using into equipment-friendly 
terms.”

She also suggested making a chart 
of equipment categorized as “good, 
better, best” for specific SPHM 
situations.

Is Lift Equipment 

Accessible?

The equipment must be accessible 
to the healthcare workers or switching 
from more bodies to safe machines is 
not going to work.

“All the equipment needs to be 
accessible, available, and practical,” 
Perez said. “There are a lot of 
organizations that have anti-slide 
sheet, anti-low-tech philosophy. 
I’ve heard the safe patient handling 
manager say, ‘Listen, if I give them 
the choice to use a slide sheet, they’ll 
never use the ceiling lift.’ That just 
bothers me to my core because we 
need to have options.”

There are times when the patient 
needs to be moved quickly; for 
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example, to a toilet in a situation 
Perez described from personal 
experience. She solved the problem 
with a slide sheet, although a ceiling 
lift would have been the generally 
preferred option given the patient’s 
limited mobility.

“Even if I had a ceiling lift, it 
might have been better to use a 
slide sheet because that might have 
been my only option to transfer 
that gentleman in an emergency,” 
she recalled. “I couldn’t get a ceiling 
lift with a sling under the patient in 
time. I really am a strong believer in 
offering options.”

Options — and accessibility. “If 
you have a lift and it’s shared between 
floors, it’s not accessible,” Perez 
said. “It just cannot be considered 
accessible. Think about my story and 
that situation — the gentleman needs 
to use the bathroom right now. I can’t 
go upstairs and get the lift, so that’s 
not accessible. Slide sheets are low-
cost, accessible, easy to carry around, 
and low-tech.”

Many facilities end up designating 
a storage room for the varieties of 
patient safety equipment, but they 
cannot just be pushed in the room 
helter skelter.

“Think about how you’re going 
to make them accessible,” Perez 
says. “There’s a box of gloves in 
every room, right? Many of these 
manufacturers make holders, clips, 
dispensers — lots of different options 
of putting them in the room. If it’s 
in the room, they’re going to grab it, 
they’re going to use it.”

Slings should be labeled and 
boxed to easily find the right size. 
“With lifts, the same thing,” she 
added. “They can’t be buried behind 
commodes and walkers in storage 
closets. If somebody’s on the floor, 
I need to be able to grab the mobile 
lift. I can’t be pulling things out of the 
way in order to get it.”

It is a good idea to use “fall cart” 
with critical supplies that can be 
transported to the patient. Perez 
recalled such a cart at a hospital that 
used an air-assisted hover lift, a seated 
sling, slide sheets, and a checklist of 
all the things nurses should remember 
in handling a patient fall.

‘Benefit the Nurse’

While Perez certainly is an SPHM 
expert and enthusiast, she has learned 
through experience how to present 
the equipment to nurses and nursing 
administration.

“You need to present your change 
in a way that will benefit the nurse,” 
she explains. “If you have a lot of 
resistance and you’re not getting a lot 
of participation in your safe patient 
handling, I would regroup and not 
frame it around a safety initiative. 
[For example], safety lockers are 
amazing. The ones that have slings or 
seats so that you can mobilize your 
patient, especially when physical 
therapy’s not around. These kinds 
of solutions are going to be better 
accepted because they’re solving a 
problem for the nurse. From there, 
you build on that.”

In perhaps the most revelatory 
aspect of her presentation, Perez 
found patient safe mobility and 

equipment was critical when the 
pandemic hit, which happened 
during her return stint to the bedside.

“Supplies were limited, we couldn’t 
even get regular contact gowns, and 
we couldn’t afford to waste anything,” 
Perez recalled. “It was just a very 
desperate situation. But slide sheets, 
non-powered stand aids, and ceiling 
lifts absolutely saved my back, my 
health, and my life — and protected 
patients.”

Safe patient handling and mobility 
also made transfers and mobility 
possible to single caregivers, a critical 
factor during the pandemic.

“Mid-pandemic, we started 
learning about the benefit of proning 
patients as a first line of defense 
for those with respiratory distress 
syndrome caused by COVID,” Perez 
said. This practice of placing patients 
face down on their stomachs enhances 
oxygen exchange.

“Slide sheets and repositioning 
sheets were amazing at helping 
us prone those patients safely and 
quickly,” Perez said. “I had to move 
this patient by myself, or [maybe] 
with one other person. I had no 
choice but to use safe patient 
handling. It was something that was 
absolutely necessary.”

SPHM should be a part of 
emergency preparedness plan, and in 
many facilities it is probably not, she 
said.

“How will you move bodies when 
there’s a mass casualty?” Perez asked. 
“I was working for a medical device 
company and working bedside. We 
were getting desperate calls from New 
York around April and May of 2020, 
asking how many slide sheets we had 
left because all the suppliers were run-
ning out. They needed them to trans-
fer the bodies onto these refrigerated 
[morgue] trucks that were parked 
behind the building. It just blew my 
mind that this was an issue.”  n

“THESE KINDS 
OF SOLUTIONS 

ARE GOING 
TO BE BETTER 

ACCEPTED 
BECAUSE THEY’RE 

SOLVING A 
PROBLEM FOR 
THE NURSE.”
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Federal Judge Throws Out FL Vaccine  
Mandate Lawsuit
Loss of healthcare staff a “speculative” argument

In what could be a precedent for 
similar state lawsuits claiming the 

federal COVID-19 vaccine mandate 
will cause an exodus of healthcare 
workers, a federal judge has rejected 
such arguments as “speculative” 
and “hearsay” in denying Florida a 
preliminary injunction to stop the 
requirement.1

Florida Attorney General Ashley 
Moody filed for a temporary restrain-
ing order (TRO) or preliminary in-
junction, seeking to block an interim 
final rule by the Centers for Medicare 
& Medicaid Services to mandate vac-
cinations for healthcare workers. The 
state sought relief from the mandate 
before the first shots were to be given 
on Dec. 6, 2021.

Policy Issues

The Florida lawsuit included 
statements from various state health 
agencies, with the essential argument 
that already-thin staffing would be 
cut to the bone by resignations as 
employees leave instead of getting 
vaccinated. Significant harm would 
result “either due to the anticipated 
loss of more employees or the 
negative impact that would result 
from the significant loss of federal 
funding if the agency is unable to 
comply.”

Lawrence Gostin, JD, a law 
professor at Georgetown University, 

predicted these staffing arguments 
would fail, in part because 
“workforce shortages are not legal 
arguments — they are policy issues.”

Intent to Resign  

Is ‘Hearsay’

M. Casey Rodgers, U.S. District 
Judge for the Northern District 
of Florida, ruled the following in 
rejecting Florida’s requests:

“On review of the record, the 
court finds no adequate showing 
that irreparable injury will occur in 
the absence of a TRO or preliminary 
injunction prior to Dec. 6, 2021. 
The affidavits in support of the 
motion include assertions of how 
the various agencies and institutions 
anticipate they may be adversely 
impacted by the mandate. In 
particular, the affidavits express 
opinions of agency heads who 
‘estimate’ that they ‘may’ lose a 
certain percentage or a number of 
employees, or speculate as to the 
consequences they will suffer ‘if 
widespread resignations were to 
occur.’ However, such opinions, 
absent supporting factual evidence, 
remain speculative and may be 
disregarded as conclusory. … 
Additionally, statements regarding 
employees’ intent to resign are 
hearsay.”

The injury claimed cannot be 
speculative, but must be actual and 
imminent, Rodgers explained.

“Also, it is represented that these 
agencies receive substantial federal 
funding, which may be cut off if they 
refuse to comply, resulting in a loss 
of services and patient care, or longer 
waits or longer drives for patients,” 
she wrote. “However, economic loss 
such as the loss of funding is not 
irreparable. An injury is ‘irreparable’ 
only if it cannot be undone through 
monetary remedies.”

Florida’s argument for irreparable 
injury to its own state sovereignty if 
state laws are pre-empted fared little 
better.

“This argument lacks merit 
… Florida references no law or 
established policy in danger of pre-
emption, but argues only that the 
Florida Legislature is contemplating 
legislation that would prohibit 
vaccine mandates,” Rodgers noted. 
“This is insufficient to justify the kind 
of relief Florida seeks. Accordingly, 
Florida’s motion for a temporary 
restraining order or preliminary 
injunction is denied.”  n
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1. According to Lawrence Gostin, 

JD, citing healthcare worker 

shortages in lawsuits against 

federal vaccine mandates is:

a . a compelling real-world legal 

argument .

b . could lead to allowing 

unvaccinated workers to be 

tested weekly .

c . not a legal argument, but a 

policy issue .

d . an issue that likely is bound for 

the U .S . Supreme Court .

2. CMS emphasized the vaccine 

mandate is necessary in health-

care because unvaccinated staff 

not only pose a risk to admit-

ted patients, but contribute to 

the general pandemic effect of 

people:

a . taking medicines and products 

not intended to treat SARS-

CoV-2 .

b . avoiding needed medical care .

c . holding COVID-19 “parties” to 

acquire natural immunity .

d . believing conspiracy theories 

that the pandemic is a hoax .

3. Which did Amber Mitchell, 

PhD, cite as a success story in 

needlestick and sharps injury 

prevention?

a . Hollow bore needles that must 

be activated by the user

b . Disposable suture needles

c . Sterilizing units for sharps 

boxes

d . Safety devices used for blood 

collection

4. U.S. Surgeon General Vivek 

Murthy, MD, did not emphasize 

what as a solution to the mental 

health crisis in healthcare?

a . Reductions in administrative 

burdens

b . Mandatory mindfulness 

and self-resilience sessions for 

healthcare workers

c . Creating a work culture that 

supports well-being

d . Reducing the overall workload


