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“...THROW AWAY THE 
INDUSTRY MEMES 

THAT HEALTH IT IS A 
COMPLETELY BENEVOLENT 

AND BENEFICIAL  
TECHNOLOGY.” — SCOT M. 
SILVERSTEIN, MD, DREXEL 

UNIVERSITY

EHRs emerging as leading threat
to patient safety, but little oversight
Plaintiffs’ bar ready to take the lead if risk managers don’t

Hospitals and health systems are 
rapidly adopting 
electronic health 

records (EHRs) in 
response to promises 
of effi  ciency, improved 
accuracy, and support for 
the data collection that 
drives so many healthcare 
initiatives — not to 
mention government 
incentives for meaningful 
use of EHRs. But is 
patient safety getting lost 
in the shuffl  e?

 Disturbing patterns 
are emerging in which 
adverse events can 

be traced back to EHRs that have 
inherent design fl aws or 

were used improperly 
by clinicians. Some 
experts in healthcare 
IT and malpractice law 
are warning that the 
healthcare community 
is embracing EHRs 
without the same 
skepticism and oversight 
they would apply to any 
other critical technology 
used for patient care.

EHRs pose the 
greatest technological 

threat, and one of the 
greatest threats of any 

HRM honored in Jesse H. Neal Awards
Healthcare Risk Management was honored recently in Th e Jesse H. Neal 

Awards, sponsored by the Association of Business Information & Media 
Companies of Th e Software Industry and Information Association. Th e awards
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EDITORIAL QUESTIONS
Questions or comments?  

Call Editor Greg Freeman,  
(770) 998-8455.

EXECUTIVE SUMMARY

Electronic health records (EHRs) pose significant threats to patient 
safety. Risk managers are encouraged to take the lead in identifying 
the threats and reducing patient harm.
• The IT department might not be best suited to addressing the 
safety risks of EHRs.
• The Joint Commission and many medical societies have expressed 
concern about the problem.
• The plaintiffs bar is ready to establish de facto safety standards if 
the healthcare industry doesn’t.

type, to patient safety, says Scot M. 
Silverstein, MD, adjunct faculty 
in healthcare informatics and IT 
at Drexel University’s College 
of Computing and Informatics 
in Philadelphia, PA. He also is a 
consultant and independent expert 
witness in healthcare informatics, and 
he testifies on behalf of plaintiffs who 
claim malpractice related to EHRs. 

 “If risk managers are truly 
interested in minimizing risk 
to patients, and of course that 
minimizes the threat of litigation, 
they need to educate themselves and 
throw away the industry memes that 
health IT is a completely benevolent 
and beneficial technology,” 
Silverstein says. “Realize that it is 
an experimental technology that 
poses significant risks, especially if 
implemented poorly, which is often 
the case.”

The danger is gaining more 
attention in the healthcare 
community, though action to address 
the problem is lagging. The Joint 
Commission (TJC) has warned 
of patient safety issues related to 
EHRs, and representatives from 27 
medical societies recently sent a joint 
letter to the national coordinator 
for health information at the 
Department of Health and Human 
Services (HHS). The authors of 
the letter expressed their “growing 

frustration with the way EHRs are 
performing. Many physicians find 
these systems cumbersome, do not 
meet their workflow needs, decrease 
efficiency, and have limited, if any, 
interoperability. Most importantly, 
certified EHR technology (CEHRT) 
can present safety concerns for 
patients.” (For more on the TJC 
warning and the letter to HHS, see the 
story in this issue.)

There also have been cases of 
nurses complaining to hospital 
leaders about patient safety risks 
from EHRs, including faults such 
as inaccurate drop-down menus, 
inaccurate calculations, inability 
to enter medications, and multiple 
prompts that could not be overridden 
in an emergency, Silverstein says.

Silverstein’s passion in fighting 
the patient safety threat from 
EHRs stems in part from his 
own mother’s death, traced to the 
failure of a hospital’s electronic 
record to properly document a 
heart medication she should have 
continued receiving after admission. 
(See the story in this issue for details 
on the EHR-related malpractice 
case involving Silverstein’s mother.) 
Silverstein had even warned the 
hospital in writing just a month 
earlier that its EHR could make such 
an error.

Healthcare leaders have been 
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misled by rhetoric on the benefits and 
safety of EHRs, Silverstein says. That 
rhetoric is based not on any reliable 
studies, he says, but on optimistic 
guesses about what they could achieve 
if the technology is developed and 
implemented correctly. None of that 
has been proven, he says.

Silverstein says risk managers 
optimally are suited to lead the 
safety oversight of EHRs by relying 
on a strong sense of skepticism and 
demands for proof. Contrary to what 
risk managers might have heard about 
needing to become best friends with 
their colleagues in IT, to facilitate 
cooperative patient safety efforts, 
Silverstein says that department is to 
blame for much of what’s wrong with 
EHR implementation.

“Risk managers need to take 
control of these systems from the 
technologists, who have no real 
understanding of medical risk and 
also have no accountability when 
these systems cause clinicians to 
embark on medical misadventures,” 
says Silverstein, who has worked with 
IT professionals in many hospitals. 
“They are technologists whose 
main skill is taking shrink-wrapped 
software and installing it, instead of 
actually making it work.”

The prevailing wisdom in the 
healthcare IT community is that 
training and degrees are not as 
important as experience in the school 
of hard knocks, Silverstein says. That 
approach to hiring has been endorsed 
by IT leaders for more than a decade, 
he says. 

“In the culture of medicine where 
education is mandatory and so is 
confirmation of one’s competence, 
the IT world is the exact opposite. 
There, anybody can be a leader with 
no education at all,” says Silverstein, 
who says the problem is the same 
with vendors as it is with hospital IT 
departments. “They are not safety’s 

friend. They have their schedules, 
they get bonuses on how fast they 
complete projects, and they don’t 
understand medicine.” 

Silverstein warns risk managers, 
however, that healthcare IT 
departments have been flattered 
and funded so much in recent years 
that they consider themselves on 
par with most hospital leaders and 
superior to some. He points out that 
he has worked in hospitals and has 
been teaching healthcare IT for a 
combined 20 years, so he speaks from 
experience.

“If anyone considers the culture 
of medicine arrogant, they ain’t seen 
nothing compared to the culture 
of IT. In my own college, I see this 
every day,” he says. “The increasing 
computerization of healthcare means 
the people who control healthcare 
these days are the IT departments. It 
has evolved that way, and it’s wrong.”

Doctors and EHRs

The hospitals that do best with 
integrating EHRs have physicians 
driving the process, says Robert 
Fuller, JD, who headed a 199-bed 
acute care hospital in Los Angeles 
from 2001 to 2013, when he joined 
the law firm of Nelson Hardiman 
in Los Angeles. He agrees with 
Silverstein that risk managers must 
not let the IT department run the 
show.

EHRs can become dangerous 
when they conflict with the thought 
processes that go into providing 
medical care, he notes. A system 
designed by an IT expert is not 
necessarily going to use the same 
decision-making process that a doctor 
would, he says.

“These devices now have more and 
more ability to default to decision-
making by exception, rather than 
how doctors are taught,” Fuller says. 
“Doctors are taught to use very 

extensive differential diagnoses and 
treatment protocols, and what’s in 
their head is not necessarily captured 
on the EHR. There’s a gap between 
what they’ve been trained to do and 
what the computers offer as options, 
or what they assume and then expect 
the doctor to make exceptions.”

On the other hand, some 
physicians, particularly younger ones, 
might over-rely on the EHR and not 
fully exercise their critical thinking 
skills, Fuller notes. “It’s convenient. 
Some people like technology, and 
there can be pressure to get things 
done,” Fuller says. “That computer 
button can look pretty attractive 
when clicking it means you get the 
order spun out, even if you didn’t do 
the full workup on the patient that 
you should have done.”

De facto standards

Liability from EHR-related claims 
could be significant, says Marion 
Munley, JD, an attorney in Scranton, 
PA, who has studied the threat to 
patient safety posed by flawed EHR 
systems. A plaintiff’s attorney would 
argue that the hospital subjected 
patients to faulty technology without 
proper vetting or that it failed to train 
clinicians on its use and monitor their 
compliance, she suggests.

Expect a plaintiff’s attorney to 
subpoena all correspondence between 
the vendor and the hospital, with 
hopes of finding complaints about 
bugs, outages, or any experience in 
which the EHR failed to perform as 
desired. Repairs or modifications will 
be studied for any relevance to the 
case. (For more on the different ways a 
flawed EHR can threaten patient safety 
and increase liability risks, see story in 
this issue.)

It is not uncommon for EHR 
vendors to absolve themselves of any 
liability, Munley notes. “I don’t know 
how closely risk managers read these 
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contracts, but if anything goes wrong, 
they are putting it on the healthcare 
provider,” Munley says. “There’s 
little oversight in the healthcare 
community but a lot of financial 
incentives and other pressure to adopt 
EHRs, and that is not usually a good 
combination.”

EHRs and malpractice

Fuller and Munley say they 
are seeing EHRs cited in more 
malpractice allegations.  
 A direct tie to a flaw in the EHR, 
as Silverstein claims in his lawsuit 
regarding his mother’s death, is not 
as common as a claim that the EHR 
exacerbated a clinician’s error or failed 
to alert staff about an error, Fuller 

says.
The healthcare community has 

been lax in addressing EHR safety 
issues, and plaintiffs’ attorneys are 
taking up the slack, Silverstein says. 
His frustration with healthcare’s slow 
response, and his mother’s experience, 
led to his willingness to testify 
on behalf of plaintiffs who claim 
malpractice related to EHRs. 

“I am pursuing that aggressively 
and encouraging the plaintiffs bar 
to become the de facto regulators 
of the safety of health IT through 
fierce litigation, since there has been 
no action in that regard from the 
healthcare industry,” Silverstein says. 
“Risk managers need to be aware 
that there are people like me who 

are taking hospitals to task for being 
cavalier about a danger that’s been 
known in my field for two decades.”
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TJC, medical societies warn of EHR safety issues

In a recent Sentinel Event Alert, The 
Joint Commission (TJC) warned of 

how incorrect or miscommunicated 
information entered into health IT 
systems might result in adverse events.

 The Alert cited incidents 
documented by the ECRI Institute in 
Plymouth Meeting, PA:

 • A chest X-ray was ordered 
for the wrong patient when the 
wrong patient room number was 
accidentally clicked. The orderer 
noticed the error right away and 
promptly discontinued the order, but 
not in time for the X-ray technician 
to see that the order was withdrawn. 
The technician performed the test on 
the wrong patient.

 • A drug was ordered as an 
intramuscular injection when it 
was supposed to be administered 
intravenously. The physician did not 
choose the appropriate delivery route 
from the drop-down menu.

 • A nurse noted that a patient 
had a new order for acetaminophen. 
After speaking with the pharmacist, 

the nurse determined that the order 
was placed for the wrong patient. 
The pharmacist had two patient 
records open, was interrupted, and 
subsequently entered the order for the 
wrong patient.

TJC recommends an improved 
safety culture, process improvement, 
and leadership regarding EHR safety. 
In particular, the commission urges 
a “collective mindfulness focused on 
identifying, reporting, analyzing and 
reducing health IT-related hazardous 
conditions, close calls or errors.”  
Report these instances internally, 
preferably at early stages, before a 
patient is harmed, TJC advises. The 
full Alert, with resources, is available 
online at http://bit.ly/1Ok0BEU.

The TJC warning came on 
the heels of a letter in which 
representatives from 27 medical 
societies, including the American 
Medical Association, the American 
College of Physicians, the American 
College of Surgeons, and several 
other major medical organizations, 

expressed their worries about EHR 
safety to the national coordinator for 
health information at the Department 
of Health and Human Services.

“Unfortunately, we believe the 
Meaningful Use (MU) certification 
requirements are contributing to 
EHR system problems, and we 
are worried about the downstream 
effects on patient safety,” they 
wrote. “Physician informaticists 
and vendors have reported to us 
that MU certification has become 
the priority in health information 
technology (health IT) design at 
the expense of meeting physician 
customers’ needs, patient safety, and 
product innovation. We are also 
concerned with the lack of oversight 
ONC places on authorized testing 
and certification bodies (ATCB) 
for ensuring testing procedures and 
standards are adequate to secure and 
protect electronic patient information 
contained in EHRs.” The full letter 
can be found online at http://bit.
ly/183Z2ey.  n
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EHRs threaten safety in numerous ways

P laintiffs’ attorneys are on the 
lookout for several malpractice 

theories that trace patient harm back 
to an electronic health record (EHR) 
that was flawed in its design or used 
improperly by clinicians, says Marion 
Munley, JD, an attorney in Scranton, 
PA, who has briefed others in her 
field.

Munley provides this summary of 
the types of EHR flaws that plaintiffs 
might cite in malpractice allegations:

• Imperfect clinical decision 
support. Most EHRs generate 
alerts for allergies and drug 
contraindications, along with 
prompts for commonly ordered tests, 
drugs, and treatment plans for the 
indicated condition. While widely 
hailed as a benefit from EHRs, this 
clinical decision support is one of the 
biggest opportunities for plaintiffs’ 
attorneys. They can blame the 
EHR if the information offered is 
incorrect, if the system fails to offer 
information that might have helped 
the patient, or if the clinician did not 
heed the warning or follow up on the 

suggestion. 
• Lax log-in security. It is not 

uncommon for physicians and 
nurses to allow others to use their 
log-in to access the EHR, simply as 
a convenience and a timesaver. This 
habit can lead to serious problems if 
a plaintiff’s attorney finds out about 
it. Even if it cannot be proven that it 
happened with a particular patient’s 
care, poor log-in security can cast 
doubt on who prescribed treatment, 
medication, and tests for a patient, 
or who is responsible for alterations 
made to health records. The 
accuracy of the entire EHR might be 
questioned. 

• Data loss from system 
upgrades. Many people are 
familiar with how a smartphone or 
computer upgrade can result in at 
least a temporary loss of data and, 
frequently, confusion about where 
familiar features have been moved. 
The same can occur with an EHR 
upgrade, and patient safety can be 
compromised as clinicians adapt to 
the upgraded system.

• Auto-conversions or auto-fill 
features. When an EHR has these 
built-in features, numbers can be 
converted without the user noticing, 
which can lead to an incorrect drug 
dosage, for example.

• System templates. Any kind of 
template or “boilerplate” feature in 
an EHR can threaten patient safety 
when it leads to recording inaccurate 
data for a patient rather than taking 
the time to customize the record.

• Incompatibility. When software 
used by one healthcare facility cannot 
communicate fully with software 
elsewhere, critical information might 
be lost.

• Copy-and-paste errors. Using 
the copy-and-paste feature can save 
tremendous amounts of time when 
entering routine information and 
descriptions in a patient’s record, 
but it also risks introducing errors 
or omitting important data. Even if 
errors are minor, a plaintiff’s attorney 
might cite cutting and pasting 
information as evidence of a lack of 
attention to detail.  n

Doctor’s experience with faulty EHR
drives his passion for patient safety

S cot M. Silverstein, MD, is 
passionate about alerting the 

healthcare community to the patient 
safety risks posed by faulty electronic 
health records (EHRs) and the 
imperfect use of any EHR. That drive 
for patient safety was spurred largely 
by his own experience in trying to 
protect his mother when she entered a 
Pennsylvania hospital for treatment. 

 Despite his thorough knowledge 
of the risks she faced and his direct 
efforts to alert clinicians with whom 
he had personal and professional 

relationships, Silverstein’s mother 
succumbed to an error that he says 
was traced to a faulty EHR system. 

 Silverstein is adjunct faculty 
in healthcare informatics and IT 
at Drexel University’s College of 
Computing and Informatics in 
Philadelphia, PA. Largely as a result 
of his mother’s death, he also now is 
a consultant and independent expert 
witness in healthcare informatics, and 
he testifies on behalf of plaintiffs who 
claim malpractice related to EHRs. 

These are the facts as outlined in 

the malpractice lawsuit involving 
Betty Silverstein:

Silverstein’s mother had a history 
of arrhythmia and a possible Wolff 
Parkinson White syndrome variant. 
He helped manage her care and, in 
April 2010, he became aware of an 
EHR failure at a large Pennsylvania 
hospital, concerning automatic 
updating, that threatened his mother’s 
safety.

As an expert in healthcare 
informatics and as a previous resident 
at the hospital, he wrote the CEO of 
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the hospital to warn of the problem. 
There was no response, even though 
Silverstein and the CEO knew each 
other professionally.

  He accompanied his mother 
when she was admitted to the 
emergency department (ED) of the 
same hospital on May 19, 2010, 
during which a triage nurse took a 
medication history. The medication 
history reportedly was entered into 
the ED’s EHR, the Pulsecheck system 
manufactured by Optum Clinical 
Solutions in Eden Prairie, MN.

 The EHR already showed 
home medication data stored from 
prior visits to the ED, but this 
system required the triage nurse to 
affirmatively check a box next to the 
medication to confirm that it still was 
being used. 

Sotalol 120 BID, a beta blocker 
that affects blood flow, appeared 
in the record from her most recent 
ED visit, and Silverstein was asked 
if his mother was still taking it. 
He confirmed she was. Silverstein 
then gave his mother’s complete 
medication history to the ED 
physician and ED nurse, which 
identified that his mother had been 

on sotalol for several years to prevent 
atrial fibrillation (AF).

With the previous error in mind, 
Silverstein says he was particularly 
vigilant in ensuring all aspects of his 
mother’s admission, including her 
medications, were reported properly 
and confirmed. Nevertheless, the 
ED records included no reference 
to sotalol. Silverstein’s mother was 
admitted to the ICU from ED 
for observation, and the faulty 
medication list from the ED EHR 
was passed on to the ICU record.

She did not receive sotalol in 
the hospital, though Silverstein was 
under the impression that it was 
being continued as one of her current 
medications. On May 22, the lack of 
sotalol caused Silverstein’s mother to 
go into uncontrolled AF, which she 
had not experienced in 10 years. The 
heparin administered to control the 
AF caused Silverstein’s mother to have 
a cerebral hemorrhage, his lawsuit 
claims. Only after the hemorrhage 
did her physician find out she had 
been on sotalol prior to admission, 
the lawsuit says.

After additional treatments, the 
patient died about a year later on 

June 6, 2011. The cause of death 
was attributed to the combination 
of medications needed to treat the 
new onset atrial fibrillation, which 
was caused by the failure to maintain 
sotalol therapy, the lawsuit maintains.

Silverstein sued the hospital and 
alleged that the EHR was faulty and 
was used improperly. Requiring the 
triage nurse to affirmatively check 
the box indicating sotalol still was 
being used was the opposite of how 
the system should have worked, he 
argued, and it did not use any type of 
confirmation dialogue asking “are you 
sure?” regarding a medication change.

“The triage nurse testified she 
thought she clicked the med to 
indicate my mother was still taking 
it and then hit ‘enter,’ but there was 
no confirmation dialogue asking if 
she really meant to discontinue the 
medication,” Silverstein says. “There 
also was no notification message to 
other team members that the triage 
nurse had discontinued a medication, 
giving them the chance to question 
it. In other words, the EHR allowed 
the triage nurse to practice medicine, 
intentionally or accidentally.”

The lawsuit is ongoing.   n

Office of Inspector General tells healthcare boards
to listen to their risk managers

R isk managers and compliance 
officers just received a nice boost 

from the Office of the Inspector 
General (OIG) at the Department of 
Health and Human Services, which 
recently issued guidance aimed at 
the governing boards of healthcare 
entities. Among other bits of wisdom, 
OIG reminds board members that 
they should pay attention to risk 
managers regarding compliance 
issues.

The guidance was issued 

with associations of healthcare 
auditors, attorneys, and compliance 
professionals, with the goal of 
reminding healthcare boards 
regarding their oversight duties. 

The OIG instructed the boards to 
interact very closely with the people 
in charge of risk management and 
compliance at their organizations, 
explains Benjamin J. Christenson, 
JD, an attorney with the law firm of 
McGuireWoods in Chicago. “This 
guidance specifically says the board 

needs to ensure there is a compliance 
program, that there is someone in 
charge of that program, and you need 
to be talking to that person,” he says. 
“OIG is saying to the board that they 
cannot rely solely on management.”

In fact, OIG suggests that the 
boards meet with risk managers and 
compliance officers in executive 
session so they can exclude senior 
management from the conversation. 
“They’re telling the boards not to 
do that just in special situations, 
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but regularly so they can get the 
unvarnished opinions of the people 
responsible for legal matters and 
compliance in the organization,” 
Christenson says. “The strong 
suggestion is that you need someone 
doing this job full time and you need 
to listen to them. The OIG is telling 
the board, ‘This person is important. 
Please talk to them.’”

 Christenson summarizes these 
other recommendations in the 
guidance:

• Boards have a duty to act 
reasonably in ensuring that a 
corporate information and 
reporting system exists and that 
the reporting system is adequate to 
provide the board with appropriate 
information relating to compliance.

• Boards should consult OIG’s 
own compliance guidance at http://
tinyurl.com/ogl9m7b and also the 
Federal Sentencing Guidelines 
at http://tinyurl.com/pomskup 
as benchmarks for the board’s 
compliance efforts. 

• Even small healthcare 
organizations should “show the same 
degree of commitment to ethical 
conduct and compliance as larger 
organizations.” OIG acknowledges 
that smaller organizations might be 
able to do so “with less formality 
and fewer resources” than a larger 
organization.

• While recommending that risk 
management and compliance be 
handled by designated professionals, 
the guidance says smaller 
organizations might be able to use 
existing employees instead of hiring 
staff. In those cases, OIG suggests 
that boards be more personally 
involved in compliance.

• Boards should have a formal 
plan to stay up to date regarding 
changing regulations including 
through updates from employees 
and management as well as formal 
education.

• It might be desirable for a board 
to include one or more members who 
are professionals with healthcare 
compliance expertise.

• Boards should consider 
employee incentive programs that 

are focused on compliance and tied to 
bonuses or other incentives. 

• To take full advantage of the 
possible mitigation of fines under 
the Sentencing Guidelines in the 
event of a criminal conviction, boards 
cannot rely on upper management 
for compliance. They must be 
prepared to create structures in which 
the individuals responsible for 
compliance and related areas have 
direct and open contact with their 
respective boards.

The full OIG guidance is available 
online at http://tinyurl.com/nx2v7zt.

SOURCE: 

• Benjamin J. Christenson, JD, 
McGuireWoods, Chicago. Email: 
bchristenson@mcguirewoods.
com.  n

EXECUTIVE SUMMARY

The Office of the Inspector General (OIG) at the Department of Health 
and Human Services recently issued guidance aimed at the governing 
boards of healthcare entities. A key message was that the boards 
should pay attention to risk managers regarding compliance issues.
• OIG emphasized that boards have a duty to establish a reporting 
system.
• A company’s legal, compliance, and internal audit functions should 
be separate and independent, according to the guidance.
• OIG recommends boards consider employee incentive programs 
that are focused on compliance and tied to bonuses or other 
incentives.

Halifax settlement still yielding lessons on Stark

The $85 million settlement last 
year by a Florida hospital accused 

of violating the Stark law continues 
to yield lessons, notably an aggressive 
approach from federal prosecutors to 
allegations of false claims.

 Prosecutors are increasingly 
pursuing Stark Law cases, even 
those that are not clear cut, says 
attorney Wayne J. Miller, JD, of 

the Compliance Law Group in Los 
Angeles. The complexity of the Stark 
Law has resulted in prosecutors 
picking their targets carefully, 
but Miller says they have been 
emboldened by the Halifax case.

 “Nevertheless they still focus on 
the areas where their success rates 
have been highest,” Miller explains. 
“Those would include compensation 

cases, particularly with physician 
employees of hospitals. There are so 
many of those now, with physicians 
acquiring practices and continuing 
to employ doctors, so prosecutors see 
that as a ripe area to focus on.”

 In March 2014, Halifax Hospital 
Medical Center in Daytona Beach, 
FL, agreed to pay $85 million to 
settle a lawsuit filed by its compliance 
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officer in 2009. According to 
court documents, the compliance 
officer alleged it knowingly 
violated Stark Law by entering into 
certain arrangements with medical 
oncologists and neurosurgeons, which 
resulted in submitting false claims 
under the federal False Claims Act 
(FCA). 

The hospital deliberately violated 
the law by executing contracts 
with six medical oncologists that 
provided an incentive bonus, the 
government claimed. These incentives 
inappropriately covered the value of 
prescription drugs and tests that the 
oncologists ordered and Halifax billed 
to Medicare. (For more on the Halifax 
settlement, see the story in this issue.)

This settlement raised many legal 
questions under the Stark Law and 
FCA that compensation cannot 
take into account the volume of 
referrals and that compensation must 
be within fair market value, Miller 
says. There has been a steady rise in 
reported Stark Law settlements as well 
as increased interest in self-disclosing 
possible violations of the law since the 
Halifax settlement, he notes.

The settlement has led to several 
trial court rulings on key issues, 
such as the court’s conclusion that a 
violation of the Stark Law can lead to 
FCA liability for claims covered by 
Medicaid, Miller explains. The Office 
of Inspector General and Department 
of Justice still are pursuing high 
profile cases alleging Stark Law 

violations despite the complexity of 
the law.

Recent prosecutions and 
settlements have involved agreements 
that had expired and were not 
renewed, and bonuses not based on 
personal production but on overall 
department experience, including not 
just personally performed work but 
referrals.

“Some of these recent ones are 
bellwether cases in which hospitals 
are being warned that issues that 
you didn’t think the government 
would go after, now they are willing 
to pursue those,” Miller says. “They 
are challenging fair market value, 
how bonuses are being paid, whether 
services rendered are reasonable and 
needed between the physician and the 
hospital.”

Leases and independent contractor 
service arrangements also are starting 
to emerge in settlements, he says. 
While the Stark Law is complex, 

determining compliance sometimes 
can be as straightforward as checking 
the specific standards that must 
be present for an arrangement to 
be legal, he notes. Prosecutors are 
realizing that they can go down the 
list until they find an element that is 
not checked off, and there is a case to 
prosecute.

The coming together of hospitals 
and physicians also increases the 
potential size of settlements, Miller 
notes.

“If you have a facility with a large 
number of physician contracts, it’s 
easy to come up with a pretty big 
number if all of them are not being 
paid fair market value,” Miller says.

SOURCE:

• Wayne J. Miller, JD, Compliance 
Law Group, Los Angeles. 
Telephone: (805) 230-2320, 
Ext. 101. Email: wjm@
compliancelawgroup.com.  n

EXECUTIVE SUMMARY

Last year’s $85 million settlement by Halifax Hospital Medical Center 
in Florida still holds lessons for hospitals and health systems regarding 
compliance with the Stark Law. The noteworthy amount has prompted 
an increase in Stark settlements. 
• The violations were reported to the government by the hospital’s 
compliance officer through a qui tam lawsuit. 
• Physician arrangements are being scrutinized more closely now that 
hospitals are acquiring physician practices in greater numbers. 
• Federal prosecutors are taking a hard line on Stark violations. 

Whistleblower leads to $85 million settlement

The Stark law settlement 
announced involving Halifax 

Hospital Medical Center in 
Daytona Beach, FL, stemmed from 
a whistleblower complaint filed by 
the hospital’s compliance officer and 
physician services director, who will 

receive $20.8 million of the $85 
million settlement. 

Elin Baklid-Kunz reported to 
the Office of Inspector General 
and Department of Justice that she 
found evidence of Medicare billing 
abuses at Halifax Health, but hospital 

leaders did nothing in response to her 
concerns.

An internal report at the hospital 
found 60% of patients in a sample of 
chest-pain patients had been admitted 
inappropriately, according to court 
filings. Some of the numbers raised 
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red flags, with two surgeons receiving 
bonuses of more than $1 million 
each and one neurosurgeon claiming 
his patient volume quadrupled the 
national average.

Baklid-Kunz told investigators 
that she recommended strengthening 
the compliance department and 
reimbursing the government for the 
false claims, but she says hospital 
leaders refused because such a move 
would cost the hospital millions of 
dollars. When one of the hospital’s 
staff attorneys confirmed that the 
arrangements violated the Stark law, 
the compliance officer feared that she 
would go to jail if someone else blew 
the whistle, she told investigators. 

She worried she would be targeted by 
prosecutors because of her role at the 
hospital and her advanced training in 
compliance.

In response to Baklid-Kunz’s 
report, the government alleged that 
Halifax knowingly violated the 
Stark law by executing contracts 
with six medical oncologists that 
provided an incentive bonus that 
improperly included the value of 
prescription drugs and tests that 
the oncologists ordered and Halifax 
billed to Medicare. The government 
also alleged that Halifax knowingly 
violated the Stark Law by paying 
three neurosurgeons more than the 
fair market value of their work.

In a Nov. 13, 2013, ruling, the 
U.S. District Court for the Middle 
District of Florida ruled that Halifax’s 
contracts with its medical oncologists 
violated the Stark Law. The case was 
set for trial on March 3, 2014, on 
the government’s remaining claims 
against Halifax when the parties 
reached the settlement.

As part of the settlement, Halifax 
also agreed to enter into a Corporate 
Integrity Agreement with the Office 
of Inspector General, which obligates 
Halifax to undertake substantial 
internal compliance reforms and to 
submit its federal healthcare program 
claims to independent review for the 
next five years.  n

Wrong dose results in record CO med mal verdict
Children’s Hospital Colorado in 

Aurora has been ordered to pay 
$17.8 million for a medication error, 
the largest medical malpractice verdict 
in Colorado history.

Denver attorneys Jim Puga, JD, 
and Sean Leventhal, JD, won the 
record verdict in the case involving 
a medication error prior to surgery 
for Naomi Pressey when she was four 
days old. 

Naomi was born Feb. 6, 2008, in 
Colorado Springs, with a common 
congenital heart defect that can 

be surgically repaired. She was 
transferred to Children’s Hospital 
Colorado, where doctors confirmed 
the diagnosis and put her on 
prostaglandin until surgery.

Hospital staff members 
gave Naomi the wrong dose of 
prostaglandin, and the infant went 
into cardiac arrest on the operating 
table Feb. 10, 2008, according to the 
lawsuit. They could not resuscitate her 
for 33 minutes, which caused Naomi 
to suffer a severe hypoxic ischemic 
brain injury, resulting in cerebral 

palsy, among other conditions.
Now 7 years old, Naomi 

suffers from significant intellectual 
disability, cognitive impairment, and 
serious gross and fine motor skill 
impairment. Throughout her life, she 
will require around-the-clock care and 
supervision.

With interest and costs, the verdict 
will exceed $20 million. After state-
mandated damage caps are applied, 
the nearly $1 million awarded in non-
economic damages will be reduced to 
$300,000.  n

Wet floor isn’t malpractice — time limit doesn’t apply

M alpractice filing deadlines don’t 
apply to patients who slip on a 

wet floor. 
That was the message from the 

Fourth District Court of Appeal 
in Santa Ana, CA, which recently 
reinstated a lawsuit by a woman who 
was injured in West Anaheim Medical 
Center while walking back to her bed 
from the bathroom. 

California imposes a one-year 

deadline between the time a patient 
learns he or she has been injured and 
the last day for filing a malpractice 
lawsuit. Patient Asma Pouzbaris had 
waited two years, so the hospital 
argued that her case should be thrown 
out.

A lower court agreed, but the 
appeals court reinstated the case 
and said the tight timetable for 
malpractice filings doesn’t necessarily 

apply to everything that can go wrong 
in a medical facility.  

Pouzbaris had been admitted to 
the West Anaheim Medical Center 
with possible heart problems in June 
2010 and slipped on a floor that 
apparently had been mopped recently. 
There were no warning cones or 
signs, and a maintenance employee 
apologized for the oversight, 
according to the lawsuit.
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A judge in Orange County 
dismissed the case, and said the one-
year deadline set by state law in 1975 
applies to any claims of negligence in 
services a health facility is providing 
to a patient. Appeals court Presiding 
Justice William F. Rylaarsdam, JD,  
and his two fellow judges disagreed 
and determined that the action was 

governed by California’s two-year 
timebar that pertains to ordinary 
negligence suits, rather than the 
shortened period prescribed by 
the Medical Injury Compensation 
Reform Act of 1975 (MICRA). 

Rylaarsdam wrote in the ruling 
that the court rejects the argument 
that “a negligently maintained, unsafe 

condition of a hospital’s premises 
which causes injury to a patient 
qualifies as professional negligence. 
Rather, injury to a patient from 
a falling chandelier, or a recently 
mopped floor, does not fall within the 
meaning of professional negligence.” 

The ruling is available online at 
http://tinyurl.com/pgvpo4h.  n

ED doctors most at risk for diagnosis-related claims

Emergency medicine physicians 
are more prone to be sued for 

diagnosis-related issues than many 
other specialists because they treat 
patients who are unknown to them 
and who have a broad range of 
clinical problems, according to a 
recent study.

A study issued recently by 
The Doctors Company, based in 
Napa, CA, and the nation’s largest 
physician-owned medical malpractice 
insurer, showed that one of the top 
claims against emergency physicians 
was failure to diagnose, which was 
also a leading cause of patient injury.

The study of 332 emergency 
medicine claims that closed from 
2007-2013 revealed the four most 
common patient allegations and the 
percentage of claims:

• diagnostic-related issues, such 
as failure to establish a differential 
diagnosis or failure to consider 
available clinical information (57%);

• improper management of 
treatment, such as failure to stabilize 
a patient’s neck following an accident 
with trauma to head and neck, 
resulting in paraplegia (13%);

• improper performance of a 
treatment or procedure, such as 
intubation of the respiratory tract 
(5%);

• failure to order medication, such 
as not initiating fibrinolytic therapy 
in stroke within the recommended 

timeframes (3%).
Physicians reviewed the data 

and noted that inadequate patient 
assessment, found in 52% of cases, 
was the top contributor to failures in 
diagnosis. This category included not 
using available clinical information. 

Other factors that were identified as 
contributing to injury included:

• patient factors, such as 
obesity, which in some cases delayed 
the delivery of care due to lack of 
adequate equipment for treating or 

evaluating obese patients (21%);
• communication among 

providers, including failure to review 
the medical record (17%);

• communication between 
patient/family and provider, 
including inadequate follow-up 
instructions or language barriers 
(14%);

• insufficient or lack of 
documentation, including 
inadequate documentation about 
clinical findings (13%);

• workflow and workload 
concerns that included fewer staff or 
services available on a weekend, night, 
or holiday (12%).

In another closed claim study 
regarding obstetrics, The Doctors 
Company reviewed more than 800 
obstetrical claims between 2007 and 
2014 and found that obstetricians are 
most commonly sued for: 

• delay in treatment of fetal 
distress (22%);

• improper performance of vaginal 
delivery (20%);

• improper management of 
pregnancy (17%).  n
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CNE OBJECTIVES

Upon completion of this educational activity, participants should be able to:

1. describe the legal, clinical, financial, and managerial issues pertinent to risk management;

2. explain the impact of risk management issues on patients, physicians, nurses, legal counsel, 
and management;

3. identify solutions to risk management problems in healthcare for hospital personnel to use in 
overcoming the challenges they encounter in daily practice.

continued from page 61 
were established in 1955 to recognize 
and reward editorial excellence 
in business media. Healthcare 
Risk Management was a finalist in 
the Best Subject-related Package 
category for our June 2014 issue 
laying out the hazards and successes 
of whistleblowers in healthcare 
management. This award was the 
eighth major one for HRM. 

Any professional, ethical risk 
manager knows the right thing to 
do upon finding evidence of fraud 
within the healthcare employer. 
Notifying senior leadership and 
taking corrective action comes 
naturally, the story noted. But what 

if senior leadership doesn’t act to stop 
the fraud and make amends? At what 
point do you, the risk manager, pick 
up the phone and report the fraud to 
outside regulators? Can you become a 
whistleblower?

Experts consulted by Healthcare 
Risk Management concluded that risk 

managers can become whistleblowers; 
however, the choice is fraught with 
tremendous career risks and should 
be taken only after you are certain all 
other remedies have been tried, they 
said. (This issue includes a story about 
a compliance officer as a whistleblower. 
See p. 68.)  n 

Patient safety improving, but still could be better

The overall quality of healthcare 
and patient safety are improving, 

particularly for hospital care and 
for measures that are being publicly 
reported by the Centers for Medicare 
& Medicaid Services, according to the 
2014 National Healthcare Quality 
and Disparities Report from the 
Agency for Healthcare Research and 
Quality (AHRQ). 

Hospital care was safer in 2013 
than in 2010, with 17% fewer 
harms to patients and an estimated 
1.3 million fewer hospital-acquired 
conditions, 50,000 fewer deaths, and 

$12 billion in cost savings over three 
years (2011-2013). However, quality 
is still far from optimal, AHRQ 
reports, with millions of patients 
harmed by the care they receive and 
only 70% of recommended care 
being delivered across a broad array of 
quality measures. 

A few disparities among racial 
groups for services such as childhood 
vaccinations have been reduced to 
zero; however, much additional work 
remains to address a broad range of 
other disparities affecting quality of 
care.

The report provides a snapshot 
of healthcare quality and disparities 
based on trend analyses from 2000-
2002 to 2011-2012, except for select 
measures of access to care tracked 
through the first half of 2014, and 
for adverse events in hospitals tracked 
through 2013. Because most data 
precede implementation of most 
of the health insurance expansions 
included in the Affordable Care Act, 
the report serves as a baseline for 
measuring progress in future years. 

The full report is available online 
at http://tinyurl.com/kkq3gru.  n

Sentinel events tied to cognitive failures in 2014

Cognitive failure was the root 
cause of most sentinel events in 

2014, according to new statistics from 
The Joint Commission (TJC).

The Joint Commission reviewed 
764 sentinel events during 2014. The 
most frequently reported sentinel 
event was unintended retention 
of a foreign object, accounting for 
112 events. The next most frequent 

was falls, followed by suicide; delay 
in treatment; other unanticipated 
events; wrong patient, wrong site, 
or wrong procedure; operative or 
postoperative complication; criminal 
event; perinatal death or injury; and 
medication error.

Data from the 8,645 incidents 
reviewed from 2004 through 2014 
show that 8,876 patients have been 

affected by these events, with 5,177 
(58.3%) resulting in the patient’s 
death, 831 (9.4%) resulting in loss 
of function, and 2,868 (32.3%) 
resulting in unexpected additional 
care and/or psychological impact. 

All sentinel events are subject to 
review by the TJC. 

The report is available at http://
tinyurl.com/leojogo.  n
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CNE INSTRUCTIONS

CNE QUESTIONS

1.  According to Scot M. 

Silverstein, MD, adjunct faculty 

at Drexel University’s College 

of Computing and Informatics, 

which of the following is true 

regarding electronic health 

record (EHR) technology?

A. It is an experimental 

technology that poses significant 

risks. 

B. It is a completely benevolent 

and beneficial technology.

C. It is not being adopted widely 

enough or quickly enough.

2. What does Robert Fuller, JD, 

with Nelson Hardiman, say 

is a good way to integrate 

EHRs into a hospital or health 

system?

A. Hospitals should have outside 

vendors driving the process. 

B. Hospitals should have 

physicians driving the process.

C. Hospitals should conduct an 

extensive outcomes study before 

determining who is best suited 

to lead the EHR integration.

3. In the guidance aimed at 

the governing boards of 

healthcare entities issued 

recently by the Office of the 

Inspector General, what is 

recommended regarding 

executive sessions?

A. The board should never 

meet with the risk manager in 

executive session.

B. The board should routinely 

meet with the risk manager in 

executive session. 

C. The board should meet with 

the risk manager in executive 

session only to discuss an 

especially sensitive and 

potentially damaging problem.

4. In the $85 million settlement 

by Halifax Hospital Medical 

Center, what was the 

government’s allegation 

regarding six medical 

oncologists and prescription 

drugs and tests they ordered 

and Halifax billed to Medicare? 

A. The hospital provided 

an incentive bonus that 

improperly included the value of 

prescription drugs and tests. 

B. The hospital provided an 

incentive bonus that did not 

include the value of prescription 

drugs and tests. 
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Ignored symptoms of a pending stroke
results in $6.3 million award for stroke victim
By Damian D. Capozzola, Esq.
Law Offices of Damian D. 
Capozzola
Los Angeles

Jamie Terrence, RN
President and Founder, Healthcare 
Risk Services
Former Director of Risk 
Management Services (2004-2013)
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David Vassalli, 2016 JD Candidate
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News: After experiencing 
symptoms of vertigo, the plaintiff 
went to the hospital and was advised 
to obtain an MRI. The MRI showed 
signs of small vessel ischemic 
disease, which the doctor believed 
to be normal for the plaintiff, as 
she was a woman in her 60s with 
high cholesterol. The hospital staff 
then informed the plaintiff that the 
MRI results were within normal 
limits. Just more than a year later, 
the plaintiff returned to that same 
doctor complaining of headaches, 
dizziness, and issues with her voice. 
The plaintiff informed the doctor 
that her voice did not sound normal 
to her but that nobody else noticed 

it, and she said the episode passed 
quickly. The doctor then examined 
her ear and had a nurse remove a 
large amount of wax from her left ear. 
The doctor also prescribed medicine 
for the dizziness.

Twenty-seven days later, the 
plaintiff suffered an ischemic stroke 
involving the right side of her 
brain that caused significant left-
sided disability, which the plaintiff 
claimed was a result of the doctor 
and hospital’s failure to recognize and 
treat the symptoms of her impending 
stroke. In a trial lasting just three 
days, the jury found for the plaintiff 

and returned a verdict jointly and 
severally against the doctor and the 
hospital for $6.3 million. 

Background: In 2001, the 
plaintiff began seeing her doctor 
and subsequently received annual 
checkups. At the time, the plaintiff 
was a woman in  her 60s with high 
cholesterol. On June 17, 2003, the 
plaintiff experienced a severe episode 
of dizziness, called 911, and was 
taken to the hospital by ambulance. 
The medical staff ordered laboratory 
studies, an X-ray, and a CAT 
scan of her brain. The emergency 
department physician diagnosed her 
with labyrinthitis and told her to 
follow up with her family doctor. The 
plaintiff saw her family doctor less 
than a week later and was ordered to 
undergo an MRI. The MRI revealed 
small vessel ischemic disease, which 
the doctor considered a common 
finding in individuals older than 
60 years old. As such, the doctor 
informed the medical staff to explain 
to the plaintiff that the MRI showed 
nothing abnormal. The staff did so, 
and the symptoms subsided a few 
weeks later. Then, on Nov. 1, 2004, 
the plaintiff revisited her doctor and 
expressed concern over headaches, 
dizziness, and an episode involving 
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her speech. She complained that 
her voice sounded unusual to her, 
but that no one else has noticed it 
and it passed quickly. The doctor 
examined her ears and discovered a 
large amount of wax in her left ear, 
which he had the nurses remove. The 
doctor also prescribed meclizine for 
the dizziness, which ceased a few days 
later.

Twenty-seven days later, on Nov. 
28, 2004, the plaintiff suffered an 
ischemic stroke. The stroke involved 
the right side of her brain and left her 
with significant left-sided disability. 
She is expected to have residual 
limitations for the rest of her life. 

The plaintiff sued the doctor 
and hospital and contended that 
the doctor was negligent in failing 
to diagnose and treat her transient 
ischemic attack (TIA) that led to 
her debilitating stroke. Particularly, 
the plaintiff alleged the doctor fell 
below the standard of care on Nov. 
1, 2004, when the doctor failed to 
diagnose TIA and initiate an urgent 
neurovascular workup after the 
plaintiff presented the symptoms of 
it with her difficulty speaking. Lastly, 
the plaintiff alleged the defendants 
failed to consider and properly 
address the plaintiff’s history of high 
cholesterol or the abnormal MRI in 
2003. 

The defendants maintained 
that they were not negligent and 
applied the appropriate standard 
of care. They said the MRI results 
were unremarkable and showed 
only normal small vascular ischemic 
findings that were normal for 
someone at the plaintiff’s age. 
Additionally, while the plaintiff 
believed she was experiencing 
difficulty speaking, she was the only 
person who heard it, and it could 
have been “subjective,” the defendants 
said.

The jury rejected the defendants’ 

arguments and decided the plaintiff 
was entitled to $6.3 million in 
damages. The award (joint and several 
against the defendants) was broken 
down as roughly $1.3 million for 
medical expenses, $4 million for 
past and future non-economic loss, 
and $1 million for husband’s loss of 
consortium.

What this means to you: This 
case is illustrative of a physician’s need 
to remain cognizant of the patient’s 
medical history and not to disregard 
what the patient claims to have 
experienced. Certainly many patients 
might deliver a plethora of symptoms 
they believe they were experiencing, 
and it then becomes the physicians’ 
task to use their judgment as to which 
symptoms deserve further attention. 
However, this practice can lead to 
trouble when one of the disregarded 
symptoms has a significant and 
troubling relationship with an item 
in the plaintiff’s medical-history file. 
Here, the symptom of the patient’s 
voice sounding different to her, which 
only she experienced, went largely 
disregarded.

Despite the physician having 
earwax removed from the plaintiff’s 
ear, the physician could have ordered 
an urgent neurovascular workup, 
discovered the TIA, and prevented 
the stroke. Even if the stroke was not 
prevented, the physician would have 
at least put forth the appropriate 
standard of care and could have 
avoided liability for himself and 
the hospital. Additionally, had the 
physician better considered the 
patient’s medical history, he might 
have called for such a procedure in 
light of the patient’s high cholesterol, 
repeated spells of dizziness, and small 
vessel ischemic disease.

Another lesson illustrated here 
is that physicians should be careful 
in the manner they characterize a 

patient’s symptoms. In this case, 
the plaintiff’s symptom of her voice 
sounding unusual to her was being 
characterized as “noticed only by her” 
and a “subjective” symptom. While 
these phrases are accurately conveying 
the truth regarding the symptoms, 
they seem dismissive of the patient 
and can build resentment in a jury. 
That dismissive sentiment was likely 
a repeated theme of the plaintiff’s 
lawyer and something that played 
on the fears of the jury, with the fear 
being that doctors don’t take them 
seriously or believe they are capable of 
accurately conveying what happened 
to them. In fact, it was argued that 
the physician ignored the patient’s 
symptom.

In the context of characterizing a 
patient’s symptoms, remember that 
every spoken and written word might 
someday be used in court against 
you. While this statement doesn’t 
mean a physician’s notes and chosen 
words cannot be a direct and accurate 
portrayal of how the physician 
evaluates the symptoms, it does 
suggest the physician should consider 
how a jury might one day view the 
physician’s characterization of the 
patient’s symptoms. 

The last issue in this case was the 
physician’s failure to treat the patient’s 
high cholesterol earlier. The doctor 
became aware of the issue in 2003 
and was alleged to have done nothing 
to treat it at first. It wasn’t until one 
year later that the doctor prescribed 
the Lipitor that eventually lowered 
her cholesterol, and the stroke 
occurred only months after that time. 
If the doctor began treatment early, 
he could have prevented the further 
buildup of plaque and the resulting 
carotid stenosis that was attributed 
to the stroke. The same result could 
have been achieved by the doctor 
scheduling follow-up exams to 
monitor the patient’s cholesterol or 
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by explaining the possible adverse 
effects of high cholesterol to the 
patient and advising her that she can 
see a specialist if she wishes. Any of 
these steps would have diminished 
the likelihood of stroke and not 
furthered the narrative of the doctor 

ignoring his patient’s symptoms. The 
lesson seen here is that addressing 
what might seem innocuous to you 
or common knowledge to the patient 
not only provides peace of mind to 
the patient, but it also can shield the 
physician and hospital from future 

liability. 

REFERENCE:
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Common Pleas, PA. Case 
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News: The patient, a 51-year-
old woman, was concerned about 
enlarged lymph nodes and the 
possibility that she had lymphoma. 
She sought treatment at a local 
medical center in September 2007. A 
CT scan was performed that revealed 
a 1.9 cm lesion on the patient’s 
liver. The patient was referred to a 
physician for diagnosis and treatment. 
In April 2008, the physician did 
not order a liver biopsy because he 
believed it to be unnecessary. Over 
the course of more than a year, the 
patient visited the physician and 
other specialists at the medical center, 
but the lesion never was tested, and 
no subsequent scans were performed. 
In May 2011, the patient had a CT 
scan performed at a different clinic, 
which showed a grossly enlarged liver 

with an 11 cm malignant tumor. The 
patient died from liver cancer a little 
more than a year after this second 
scan. The patient’s surviving husband 
brought suit against the physician 
and medical center and claimed that 
the failure to follow-up and properly 
diagnose the liver cancer amounted to 
medical malpractice. The defendants 
denied liability. The jury found for 
the patient’s husband and awarded 
$5.7 million in joint and several 
damages. 

Background: In this matter, 
the patient had enlarged lymph 
nodes and was concerned about 
the possibility of lymphoma. She 
was admitted to a local medical 
center in September 2007 where 
a CT scan was performed, which 
revealed a 1.9 cm lesion on her liver. 
She was referred to a physician for 
diagnosis and treatment. When 
she visited the physician in April 
2008, the physician did not order a 
liver biopsy. The physician believed 
that it was unnecessary given the 
patient’s symptoms related to her 
lymph nodes. From this point until 
August 2009, the patient visited the 
physician and other specialists at the 
medical center on multiple occasions 
for treatment. The physician had 
recommended “watchful waiting” to 
see if further symptoms developed, 

and the physician planned to schedule 
another CT scan in 2010. However, 
the liver lesion never was tested, and 
the recommended CT scan never 
was scheduled or performed. In May 
2011, the patient sought treatment at 
a different clinic, which performed a 
CT scan. This second scan showed a 
grossly enlarged liver with an 11 cm 
malignant tumor. By this point, there 
was no opportunity for treating or 
controlling the cancerous growth. The 
patient died as a result of the liver 
cancer in June 2012. 

A year after the patient’s death, 
her surviving husband brought suit 
against the physician and medical 
center. He alleged that the original 
CT scan in 2007, which revealed 
the lesion on the patient’s liver, 
should have necessitated follow-
up scans and examination. He said 
the physician’s failure to diagnose 
the liver cancer earlier caused the 
patient’s death. The plaintiff and 
his medical experts argued that liver 
cancer, when caught early enough, 
is treatable and that a patient can 
make a full recovery after receiving 
timely, appropriate medical care. 
Furthermore, the plaintiff claimed 
that the lesion could have been 
surgically removed when it was small, 
but the care providers negligently 
delayed and failed to correctly 
diagnose and treat the patient, which 
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resulted in the tumor’s growth beyond 
control. The defendants argued that 
the patient was treated aggressively 
and appropriately for the suspected 
lymphoma and that her symptoms 
did not suggest that she had this 
type of liver cancer. Accordingly, the 
defendants claimed they provided the 
appropriate standard of care given 
what was known by the patient’s 
physician. The defendants said 
they had not acted negligently, but 
rather her symptoms proved to be 
misleading for her actual condition. 
After three days of jury deliberation, 
the jury found the physician and 
medical center failed to provide the 
appropriate standard of care, and it 
awarded the patient’s husband $5.7 
million in joint and several damages.

What this means to you: Medical 
malpractice liability can arise from 
a healthcare provider’s failure to 
diagnose a patient. A misdiagnosis 
or failure to diagnose cancer can 
lead to extremely high damages 
as a result due to the potential for 
tremendous injury to the patient. 
In legal terms, medical malpractice 
is a specific type of negligence. It 
requires four basic elements: a duty 
to another individual, a breach of 
that duty, causation, and damages. 
Physicians and hospitals owe a duty 
to their patients to provide healthcare 
services that meet the appropriate 
standard of care, which is care that a 
reasonable physician would provide 
in the same or similar circumstances. 
If a physician or hospital fails to meet 
this standard, then there is a breach of 
that duty and a possibility for liability. 
However, a plaintiff also must prove 
causation and damages. If the breach 
of the duty doesn’t injure the patient, 
or if the patient’s injury is caused by 
someone or something else, then the 
healthcare provider will not be liable 
for medical malpractice. In the case 

of a failure to diagnose, such as the 
case here, it is often quite clear that a 
patient’s injuries were caused by the 
care provider’s actions or inactions, 
and the injuries can be grave. This 
cause and effect is especially the case 

when the correct diagnosis is made at 
a later date by a different physician. 
It can be easy to trace the patient’s 
change in health over time and 
attribute that change to the condition 
that originally was missed. 

Injuries caused by medical 
malpractice might not occur 
immediately following the breach of a 
duty. There were many opportunities 
here for the physician to follow-
up with the patient regarding the 
lesion that was spotted on her liver. 
It originally was seen in a scan in 
September 2007, and the patient 
continued to receive treatment 
from the physician as well as other 
specialists from the medical center 
for more than two years. If any one 
of these medical professionals had 

identified the suspicious lesion as 
concerning during this time, the 
patient’s injuries could have been 
lessened or eliminated completely. 
It is crucial for healthcare providers 
to note conditions that might need 
action at a later date and to follow 
through with these notations. An 
original negligent action, such as an 
improper or missed diagnosis, might 
be able to be remedied later, before it 
becomes a serious problem, and this 
remedy can prevent or greatly reduce 
medical malpractice liability. 

Healthcare providers should be 
cautious about solely relying upon the 
symptoms a patient personally reveals 
or presents with, as these might be 
misleading. If a scan, examination, or 
test reveals a potentially problematic 
condition, this condition needs to be 
investigated, even if unrelated to the 
symptoms the patient describes. The 
defendants in this case attempted to 
argue that the patient’s symptoms 
suggested lymphoma and that 
they appropriately treated her for 
that. However, despite the patient’s 
enlarged lymph nodes, it remained 
true that a lesion was identified on 
the patient’s liver, and this lesion was 
never investigated. The care providers 
did not biopsy the lesion, conduct a 
CT scan at a later time to determine 
if it was growing, or rule out liver 
cancer. Given the expert medical 
testimony, the jury determined that 
this care did not rise to the level of 
what a reasonable physician would 
have done given the same or similar 
circumstances. Misdiagnoses might 
occur despite all reasonable efforts, 
but physicians and hospitals must be 
certain that these reasonable efforts 
are taken. 

REFERENCE: 
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