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“YOU LOOK AT A 
BUNCH OF BABIES 

AND THEY KIND 
OF LOOK SIMILAR. 
THAT CREATES A 
CHALLENGE FOR 
THE HEALTHCARE 

WORKER WHO 
IS TRYING TO 

IDENTIFY ONE 
BABY FROM THE 

NEXT.”

Patient ID a Top Source of Error; 
Newborns High Risk

Wrong-patient errors 
linked to identification 
are significant and may 

correlate with increasing patient 
volume and frequent handoffs among 
providers, plus increased data sharing, 
research indicates. Newborns are at 
particularly high risk of 
misidentification.

Newborns are 
at more risk than 
other patients partly 
because they cannot 
participate in their 
identification, and 
sometimes even 
the parents can’t 
be certain of the 
baby’s identity just 
by appearance, says 
Susan C. Wallace, 
MPH, CPHRM, 
patient safety analyst 
with the Pennsylvania 
Patient Safety 
Authority (PPSA) in 
Harrisburg. She recently authored an 
article for PPSA on the risks of newborn 

patient identification. (For more on that 
report, see related story on page 136.)

“You look at a bunch of babies and 
they kind of look similar. They’re little, 
and usually they’re all dressed the same 
because the hospital likes to use the 
same pink or blue blankets,” she says. 

“That creates a challenge 
for the healthcare 
worker who is trying 
to identify one baby 
from the next.”

The ECRI Institute 
PSO, a nonprofit 
research group in 
Plymouth Meeting, 
MA, that studies 
patient safety, reported 
recently that most 
patient identification 
mistakes are caught 
before care is provided, 
but others sometimes 
reach the patient 
with potentially fatal 

consequences.
ECRI Institute reviewed more than 

7,600 wrong-patient events occurring 
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EDITORIAL QUESTIONS
Questions or comments?  

Call Editor Greg Freeman,  
(770) 998-8455.

EXECUTIVE SUMMARY

Patient identification errors are among the most common patient safety risks, 

occurring regularly in all settings . Newborns are at particularly high risk of 

identification errors .

• An identification error can harm two patients rather than just one .

• About 9% of identification errors result in serious harm or death .

• Several strategies can reduce the risk with newborns .

over a 32-month period that 
were submitted by 181 healthcare 
organizations. The events may 
represent only a small percentage of 
all wrong-patient events occurring at 
the organizations, according to ECRI 
information authored by William 
M. Marella, MBA, MMI, ECRI 
Institute executive director of PSO 
Operations and Analytics.

Anyone Can Make 

ID Mistake

About 9% of the events led to 
temporary or permanent harm or 
even death.

“Although many healthcare 
workers doubt they will actually 
make a mistake in identifying their 
patients, ECRI Institute PSO and 
our partner PSOs have collected 
thousands of reports that show this 
isn’t the case,” Marella says in the 
information provided by ECRI. 
“We’ve seen that anyone on the 
patient’s healthcare team can make 
an identification error, including 
physicians, nurses, lab technicians, 
pharmacists, and transporters.”

The analysis found that incorrect 
patient identification occurs most 
often in patient registration, 
electronic data entry and transfer, 
medication administration, medical 
and surgical interventions, blood 
transfusions, diagnostic testing, 
patient monitoring, and emergency 

care. The report found that 72.3% of 
the reported errors took place during 
patient encounters, and another 
12.6% occurred during the intake 
process.

Patient identification errors often 
affect at least two people, the analysis 
found. For example, when a patient 
receives a medication intended for 
another patient, both patients can be 
harmed.

Thirty-six percent involved 
diagnostic procedures and 22% 
involved treatment. Two wrong 
patient errors in the study were 
fatal and both originated with 
documentation failures. In one case, 
staff accessed the wrong patient 
record, and in the other a patient’s 
documentation was used to give 
another patient clearance for surgery. 
(The ECRI report is available online at 
http://bit.ly/2fgZsD1.)

Misidentification with newborns 
often results in the baby receiving 
the wrong breast milk. Though harm 
does not always occur, there is the 
worry that a baby may contract a 
bloodborne disease.

Similar Identifiers 

Are Common

Wallace notes that newborn 
misidentification can occur in 
a variety of circumstances. In 
one Tennessee case mentioned 
in her report, she recalls that a 
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pediatrician performed a frenotomy 
on the wrong newborn because of 
an identification error. In Virginia, 
two newborns were switched at 
birth and discharged to the wrong 
parents, and a Washington, DC, 
hospital nurse gave a newborn to the 
wrong mother, which resulted in the 
child consuming formula instead of 
breast milk as intended. (See related 
story below for more cases of newborn 
misidentification.)

A 2006 study from Beth Israel 
Deaconess Medical Center in Boston 
found an average of 26% of neonatal 
ICU (NICU) newborns had similar 
identifiers that put them at risk for 
misidentification.1

Accurate patient identification has 
been on The Joint Commission’s list 
of National Patient Safety Goals since 
the first set were announced in 2003. 
The National Quality Forum also 
lists wrong-patient mistakes as serious 
reportable events and considers 
patient identification high priority 
when measuring health information 
technology (IT) safety.

TJC recommends using two 
identifiers for a newborn, and most 
hospitals use the last name and date 
of birth. That is not always sufficient, 
Wallace says.

“Because your son was born with 
the same birthday as a lot of other 

babies in the hospital, that’s one of 
your patient identifiers that is useless 
in distinguishing that baby from the 
others,” Wallace explains. “Also, if 
there is a twin or multiple birth, now 
they have the same last name and 
that creates issues.”

Use More Specific 

Names

The risk is compounded, Wallace 
notes, by the fact that about 80% of 
hospitals do not include a first name 
on the baby’s identification, opting 
instead to use “Baby Boy” or “Baby 
Girl” and the mother’s last name.

That problem can be minimized 
if newborn names can be made more 
distinctive with a method other than 
the traditional method of using only 
the parent’s last name. Incorporating 
the mother’s first name into the 
identification can make it more 
distinctive, Wallace says. “Baby Girl 
Smith” can be mixed up with another 
child’s identification far more easily 
than “Melissa’s Baby Girl Smith.”

Using a unique medical record 
number as part of the baby’s 
identification can help, but that also 
has limitations, Wallace says. They 
usually are issued sequentially, so the 
first five or so numbers will be the 

same for all the babies in the hospital 
at the same time, making it possible 
to glance at two record numbers and 
think they match.

Heel prints also are good practice 
because they can resolve any 
confusion between two babies, but 
they don’t serve as an immediate 
identification verification, Wallace 
says.

Technology Can Help

Some hospitals are turning to 
technology that can help reduce the 
risk of misidentification. With the 
increased use of mobile devices such 
as smartphones and tablets, software 
developers are starting to create new 
ID and verification applications 
designed expressly for clinical use 
on mobile platforms, says Anton 
Ansalmar, founder and president of 
Rapid Healthcare in Irvine, CA.

One such app is used by Pomona 
(CA) Valley Hospital Medical Center, 
which has one of California’s largest 
NICUs with 55 beds and 160 nurses. 
It is intended to prevent breast milk 
misfeeds, which can occur even 
when a hospital has a system for 
labeling milk bottles, Ansalmar says. 
The Pomona hospital sought help 
when the volume of breast milk 

Paper: Multiple Cases of Newborn 
 Mix-up Reported

An investigation by The Daily Telegraph in Sydney, Australia, uncovered at least 26 cases in which babies were 
wrongly identified have occurred in New South Wales public maternity wards in three years.

Staff shortages and the failure to check identification tags were blamed for many of the errors. In one case, a baby 
was given unnecessary medication because of incorrect identification tags.

Multiple babies were given the wrong breast milk, including one who was given milk found in a fridge. It turned 
out to be from another mother who had been discharged a month earlier. The baby had to have its stomach pumped to 
ensure it did not contract infections or become seriously ill.

The Daily Telegraph article is available online at: http://bit.ly/2eolViL.  n
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stored became overwhelming, in part 
because its existing system did not 
adequately identify milk left over 
when a patient was discharged.

“The app works with a login 
verification on a smartphone and 
then the NICU nurse uses the 
phone to scan the baby’s wristband,” 
Ansalmar says. “The nurse then prints 
matching labels for the mother’s milk 
bottles at the bedside. Before feeding, 
the nurse scans both labels to verify 
that the right bottle is about to be fed 
to the right baby.”

The process is integrated into the 
hospital’s existing electronic medical 
record. The hospital reported to the 
app company that more than 70,000 
correct verifications were made and 
more than 480 potential misfeeds 
prevented in the first year of use.

Reducing the risk requires 
understanding how and why 
identification errors occur, Wallace 
says. In light of her research, she 
says provider order entry systems 
physicians can use in the healthcare 
facility or remotely are helpful.

Labeling errors can be addressed 
with technology such as bar coding, 
radio frequency, and bedside label 

printers, Wallace says. Printing the 
label at the bedside and placing it on 
the bottle there minimizes the chance 
of mislabeling milk or specimens, she 
says.

Staff and parents also can 
participate in double-checking labels 
and patients, she says.

Patient identification bands 
should be applied to newborns in 
two sites, such as a wrist and ankle, 
because their hands and feet are so 
small that one band may fall off, 
Wallace notes. Also, parents should 
be educated on the importance of 
maintaining them, Wallace says. 
Encourage patients to report any 
damaged or smudged identification 
bands.

Staff also should huddle daily 
and note any newborns with similar-
sounding names or other potential 
identification risks. The identification 
bands for those newborns can be 
marked with a special symbol such 
as a stop sign or printed reminder 
that the baby has a name similar 
to another, such as “Similar name 
— Confirm identity,” Wallace also 
suggests these high-risk identification 
babies can be physically separated as 

much as possible, such as by placing 
them on opposite sides of the NICU 
or a different unit when possible.

“One hospital developed a 
medication safety policy for babies 
with the same last name, including 
twins or triplets, that requires using 
different color bins,” she says. “The 
medication for a particular child 
always goes in that color, which is 
noted on the patient record and the 
nurses know to confirm that before 
proceeding.”  n
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Two Newborns Misidentified Every Day in PA

An average of nearly two newborn 
misidentification events occur 

daily in Pennsylvania, according 
to estimates from the Pennsylvania 
Patient Safety Authority (PPSA).

Patient Safety Analyst Susan C. 
Wallace, MPH, CPHRM, studied 
identification errors in newborns and 
found 1,234 newborn identification 
events reported to the PPSA from 
January 2014 through December 
2015.

The majority of reported events 
involved procedure errors such as 
mislabeled specimens, followed 

by general misidentification errors 
including missing or mismatched 
identification bands. There also 
were medication events and breast 
milk administration mistakes. Most 
of the events were reported as near 
misses that did not harm the patient, 
but five were reported as serious 
events resulting in patient harm. 
Those included a baby given the 
wrong breast milk and another who 
underwent circumcision without 
parental consent.

The errors fell into four 
categories: procedure errors (74%), 

general misidentification (10%), 
medication events (9%), and breast 
milk administration mishaps (7.2%). 
Ninety-eight percent of procedure 
errors were laboratory-related, with 
radiology, surgical, and respiratory 
comprising the rest.

The article includes examples of 
how newborns were misidentified. 
The following are three examples:

• “Phlebotomist was in the 
NICU to draw blood from a baby. 
When she looked at the baby’s name 
band on the wrist it said a different 
name. She notified the nursing staff 
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that it was the incorrect baby. The 
resident in the room stated it was 
the right baby. She then told them 
the name on the band was not the 
name on her requisition. The nurse 
checked and confirmed the baby in 
fact had the incorrect band on. It 
was removed, and the phlebotomist 
states the nurses were trying to 
figure out if another baby had the 
incorrect band and how to correct 
the mistake.”

• “Antibiotic order faxed to 
pharmacy. When entering the 
order, pharmacist noted this 
patient’s weight was significantly 
different from the weight on the 
order (2.185kg vs. 0.83kg). The 
pharmacist found that the sticker on 
the antibiotic order was incorrect. 
There are currently two patients 
with the same last name.”

• “Newborn baby boy given to 
incorrect mother for breast-feeding. 

Staff nurse realized the mix-up and 
went to retrieve newborn from 
incorrect mother. Event discovered 
in short period of time. After 
reviewing event with the incorrect 
mother, it was confirmed that the 
baby did indeed latch on to her 
breast. Infection Prevention notified. 
Event was disclosed to this baby’s 
birth mother and father.”

The PPSA report is available 
online at: http://bit.ly/2fF5bDk.  n

Perinatal Safety Requires Teamwork, 
Best Practices

Team training of obstetrical unit 
physicians, along with improved 

use of standardized best practices, 
can significantly reduce the risk of 
perinatal harm, a researcher suggests. 
Those interventions also can reduce 
malpractice losses in a big way.

Research led by William Riley, 
PhD, professor at the School for the 
Science of Health Care Delivery at 
Arizona State University in Phoenix, 
found that those two strategies were 
most effective in improving perinatal 
safety, though other approaches also 
helped.

Riley notes that obstetrical 
claims are among the most common 
malpractice claims and typically 
result in far higher settlements or jury 
awards than other claims. Perinatal 
injuries are involved in 43% of the 
total malpractice cases exceeding $5 
million in loss payout, he says, and 
it is not uncommon for more than 
half of a hospital’s risk management 
budget to be spent in the labor and 
delivery area.

Maternal admissions with 
complications typically are twice as 
costly as stays without complications, 
and admissions with pregnancy 

and delivery-related complications 
account for $17.4 billion in annual 
U.S. hospital costs, Riley and 
colleagues note in their report.

Three Interventions 

Introduced

The study consisted of 
implementing three different 
interventions at 14 hospitals for five 
years and comparing incidents of 
perinatal harm to a baseline two-
year period. The interventions were 
standardization of evidence-based, 
interdisciplinary teamwork training, 
and routine clinical education 
regarding best practices with 
performance feedback.

“Because of the methodology 
and the complexity of the project, 
it couldn’t be a randomized trial in 
which you hold everything constant 
and just change one thing,” Riley 
explains. “This was more of a quasi-
experimental approach with the 
goal of seeing if these interventions 
reduced perinatal harm first and 
foremost, but secondly to ascertain 
if that had an impact on malpractice 

claims. The study revealed the answer 
to both is yes.”

The researchers found that 
a reduction in perinatal harm 
was associated with improved 
performance with standardized 
best practices and team training 
of obstetrical unit physicians and 
staff. The median dollar amount 
of perinatal claims paid decreased 
significantly in the intervention 
period compared to the baseline 
period and total indemnity losses 
paid significantly decreased. There 
was no significant decrease in non-
perinatal malpractice claims activity 
in the participating hospitals. (An 
abstract of the study is available at: 
http://bit.ly/2fdwgNr.)

More Costly Than 

Other Claims

The study results are derived from 
only a four-year period of the study 
in order to create a five-year time lag 
from date of injury that would allow 
for the later filing of malpractice 
lawsuits. There was a total of 125 
claims made resulting from birth 
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injuries during this time period with 
25 claims resulting in payments at 
a total cost of $27.3 million, the 
researchers found, with legal defense 
costs accounting for 15% of total 
claims cost. Approximately 6.7 claims 
were filed for every 10,000 deliveries, 
and approximately 1.3 claims were 
paid for every 10,000 deliveries.

Obstetrical claims were costly 
in comparison to other malpractice 
claims at the hospitals. They 
represented 9% of all malpractice 
claims paid at the hospitals, but 
they accounted for 24% of the total 
malpractice costs and 27% of legal 
defense costs. The intervention 
period saw significant reductions 
in the median financial losses, a 
$385,980 median decrease in total 
losses per 10,000 deliveries. That was 
driven by a total median reduction 
of indemnity loss of $363,440 per 
10,000 deliveries, the study report 
explains.

The effect of the interventions 
also was assessed by comparing the 
level of obstetrical malpractice claims 
activity with all malpractice claims 
activity in the participating hospitals, 
and there was a significant reduction 
in the total number of obstetrical 
claims paid (a 44% reduction), 
losses paid (78%), and indemnity 
payments (85%), the researchers 
found. At the same time, there were 
no significant reductions in the total 
non-obstetrical claims in the same 
hospitals.

“ONCE WE 
INTRODUCED 

THE SIMULATION 
TEAM TRAINING, 

THAT’S WHEN 
THE RATES OF 
HARM WENT 
BELOW THE 

MEDIAN. THE 
INTERVENTIONS 

HAD A 
CUMULATIVE 

EFFECT.”

EXECUTIVE SUMMARY

Teamwork training and an emphasis on standardized processes can reduce 

perinatal harm . A study found the improvements also reduce malpractice 

costs .

• Perinatal malpractice cases are among the costliest for hospitals .

• Interdisciplinary teamwork can be improved without reducing autonomy .

• Standardized processes can be effective in reducing perinatal harm .

Standardization Highly 

Effective

Determining which intervention 
makes the most difference is difficult, 
Riley says, but he and his colleagues 
lean toward the importance of 

standardized peer processes. 
They often felt the emphasis on 
interdisciplinary functioning and 
team coordination had a significant 
effect.

Standardized care bundles 
have been shown to be effective 
in reducing ventilator-acquired 
pneumonia, central line infections, 
and other issues, but there was not 
much research showing that they 

worked well with reducing perinatal 
harm, Riley says. Bundles were 
introduced over time during the 
project, and they proved as effective 
as has been reported in other 
research, Riley says.

Improve Teamwork, Be 

Encouraged by Results

Improving teamwork also proved 
effective.

“Once we introduced the 
simulation team training, that’s 
when the rates of harm went below 
the median,” Riley says. “The 
interventions had a cumulative 
effect. It was a combination of 
interventions that helped, which 
led to a change in the safety 
environment of those units. They 
were sensitized to the issue, and the 
culture of safety improved. We can 
say that definitively.”

Riley suggests that risk managers 
should be encouraged by the results 
because in addition to proving the 
value of those particular strategies, 
the experience with the 14 hospitals 
demonstrated that objections to 
interdisciplinary training and 
standardization are unfounded.

“The big lesson is that it is 
possible for medical staff and 
nurses to agree on standardized 
care processes in order to improve 
patient outcome,” Riley says. “It 
does not interfere with their medical 
autonomy or result in cookbook 
medicine, which is a fear you often 
hear. It’s just the opposite: It results 
in better care and safer care.”  n
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EXECUTIVE SUMMARY

Some physicians and healthcare organizations do not get the best malpractice 

insurance premiums available to them . Make sure your carrier has the most 

beneficial information about your risk .

• Volunteer information that might not be known to the carrier .

• Claims history is most important, but improvement efforts also matter .

• Inquire about the carrier’s quality and patient safety programs .

Are You Really Getting the Premium 
You Deserve?

If you are too modest about your 
patient safety efforts, you may not 

be getting the best premiums for 
your medical malpractice insurance. 
Sometimes you have to toot your 
own horn to make sure the insurer 
gives you the rate you truly deserve.

Insurers can have a false impres-
sion of the risk they’re covering if 
clinicians and healthcare organiza-
tions let their accomplishments go 
unnoticed, says Robin Diamond, 
JD, RN, senior vice president for 
patient safety and risk management 
at The Doctors Company, the largest 
liability carrier for physicians in the 
country. The insurance company will 
seek out information on relative risk 
and patient safety initiatives, but 
don’t assume they know all that you 
have done, she says.

“I don’t think most people do the 
best job of presenting themselves 
in a good light,” Diamond says. 
“Some do, and it usually depends 
on the physician or risk manager 
having a good understanding of the 
quality and safety programs they are 
involved in, and the data that show 
them in the best light.”

Be proactive in putting your 
best foot forward, she says. Don’t 
sit back and assume the insurer has 
an accurate, current, and complete 
picture of your patient safety efforts.

“That can include anything from 
government-required metrics such 
as breast cancer screenings and 
other population health metrics, to 
initiatives that you’re taking on your 
own to improve patient safety, even 

if you don’t yet have complete data 
to show on the results,” Diamond 
says. “Let them know that you’re 
addressing these things and trying 
to improve. You have to speak up 
and not assume the carrier knows 

everything that you’re doing as far as 
patient safety and quality.”

Inquire About 

Carrier’s Programs

Risk managers also should inquire 
about what patient safety initiatives 
and assistance are available from 
the carrier. The insurance company 
probably will volunteer that 
information as part of the dialogue, 
but don’t be afraid to ask what is 
available and for assistance in a 
particular area if needed, Diamond 
says. That will help ensure you get 
the most from your coverage, but 
it also will show your conviction in 
improving patient safety, she says.

“Without asking, you may not 
know there are programs you can 
participate in that will get you a 
better price,” Diamond says. “In the 
same way, some people are unaware 
that something they’re already doing 
will get them a lower premium, but 
only if the carrier knows about it. 
We want to reward good medicine 
and good patient care, so we want 
you to speak up and get credit for 
everything you’re doing.”

Particularly in a field like 
obstetrics, where the premiums are 
so high in most states, Diamond 
says you should be very open to 
asking what programs there are to 
participate in. You also should be 
willing to ask outright for credit for 
your efforts, she says. Tell the carrier, 
“I’m involved in this improvement 
program, so would you be willing to 
reward me for my efforts?”

The most influential factor when 
determining premiums will be loss 
history, so focus on that if you have 

“LET THEM KNOW 
THAT YOU’RE 
ADDRESSING 

THESE THINGS 
AND TRYING TO 
IMPROVE. YOU 

HAVE TO SPEAK 
UP AND NOT 
ASSUME THE 

CARRIER KNOWS 
EVERYTHING 
THAT YOU’RE 

DOING AS FAR AS 
PATIENT SAFETY 
AND QUALITY.”
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a good history with fewer claims 
than average, or a clear trend of 
decreasing claims, Diamond advises. 
Claims outcomes also can make a 
real difference in premiums, she 
says.

Across the country, medical 
malpractice insurance premiums are 
stable and even decreasing in some 
cases, Diamond says. The claims 
history of the individual physician 
or organization can prompt 

increased premiums, but remember 
that carriers tailor coverage and 
premiums carefully for individual 
physicians, practices, and hospitals, 
she says.

“We don’t say to all obstetricians, 
for instance, that if you’ve had no 
claims you’re going to get a 10% 
discount,” she explains. “It’s very 
tailored to their specific losses and 
whether we have a program that can 
truly affect their losses. It also de-

pends on their state insurance rates, 
and lots of technical underwriting 
factors are determined by where they 
are located.”  n

SOURCE
• Robin Diamond, JD, RN, Senior 

Vice President For Patient Safety 

And Risk Management, The Doctors 

Company, Napa, CA . Telephone: 

(800) 421-2368, ext . 1243 . Email: 

patientsafety@thedoctors .com .

Speech Recognition Errors Can 
Make EHRs Unreliable

Many physicians rely on speech 
recognition software to speed 

the process of entering information 
into the electronic medical record, 
but one doctor says risk managers 
should be aware the software 
is imperfect and can introduce 
potentially harmful errors.

Par Bolina, MD, an internist in 
New York City and chief innovation 
officer with healthcare consulting 
company IKS Health, has used 
common software dictation programs 
in the past, dictating notes for about 
25 patients a day. Some hospitals 
and healthcare systems offer the 
use of speech-to-text software when 
introducing an electronic medical 
record, as a response to concerns the 
electronic record is burdensome and 
time consuming for physicians.

The dictation software can be 
much faster than the traditional 
method of dictating notes and 
waiting for a transcriptionist to enter 
the notes in the record, Bolina says, 
but it is far from perfect.

Rather than having a knowledge-
able transcriptionist edit and properly 
structure the physician’s comments 
in the record, some speech-to-text 

software merely records every utter-
ance and enters it into the record, 
Bolina notes.

“It actually expects you to do all 
of the editing, choosing a comma or 
semicolon, capitalizing words and 
finding drug names,” Bolina says. 
“There are more sophisticated and 
expensive software versions designed 
for physicians, and the accuracy of 
capturing names of diseases, drug 
names, and medical terminology is 
much better.”

Even with that advanced medical 
software, the physician must still 
interject every punctuation and 
sometimes spell challenging words, 
he notes. Bolina found that entering 
accurate data into the record in 
this way was more taxing than 
handwritten notes or the old way of 
simply dictating for a transcriptionist 
who would take care of the details.

“Cumulatively through the day, 
you really look forward to your 
lunch break or anything else where 
you could do something other than 
dictate these speech-to-text notes 
because the level of concentration 
was very high. It’s intense,” Bolina 
says. “Certainly by the end of the 

afternoon’s batch of patients, you are 
somewhat drained. There is a cost of 
effort that has to be factored in when 
the physician day in and day out is 
trying to put together a thoughtful 
and concise summary of the critical 
elements of the visit. It’s more 
than one realizes in terms of time 
consumption and brain power.”

Additionally, the physician has 
to be cautious about background 
noise or someone stopping by to ask 
a question. The recording must be 
rewound if necessary, taking more 
time and more effort.

“You end up being not only the 
composer of the note, but also the 
final editor. You have to create the 
note, which is taxing and time-
consuming, but you also have to go 
through it to make sure no sounds 
came in and altered the document,” 
Bolina says. “If you’re not that 
careful and you’re in a circumstance 
where that note is being audited or 
reviewed, it is difficult to defend an 
overt error. How do you explain to 
an auditor or a jury why a string of 
nonsensical words was entered into 
this important document?”

Mistakes like that will imply 
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to some people that the physician 
was careless, at least in creating the 
document and potentially with the 
medical care in question, he says.

“You have to go through an 
extra level of scrutiny to make sure 
that the document is complete and 
says what you really want it to say,” 
Bolina says. “That is why adoption 
of speech-to-text software probably 
won’t penetrate more than 20% of 
physicians. You have to be pretty 
adept at being someone who can 
think out loud, punctuate pretty 
well, have an eye for detail, and do it 
correctly day in and day out.”

Even without a majority of 
physicians using speech-to-text 
software, the risk of errors should 
concern a risk manager, Bolina says. 
In fact, he says, having a minority of 
physicians using the software may 
mean it is less likely the physician 
practice or hospital will address the 
potential for errors in a meaningful 
way.

Errors from dictation software 
are most likely to occur in the two 
parts of the medical record with the 
most significant narratives, Bolina 
says. The first is in the history of the 
present illness, which documents why 
the patient is being seen or the reason 

for the illness. The second is toward 
the end, where the physician outlines 
the plan for treatment.

Mistakes are more likely to be 
overlooked in the history of the 
present illness because the physician 
is summarizing comments from the 
patient or answers to questions rather 
than actively developing his or her 
own thoughts and speaking them, 
Bolina says.

The most common types of errors 
are substitutions of words that sound 
similar, Bolina says.

“If I’m moving quickly, I may 
not notice,” he says. “It’s like if you 
dictate an email on your phone, 
you’ll notice that some words come 
out not at all like what you had in 
mind. It may be two words instead 
of one, or it may be a completely 
different word that makes no sense in 
this context. That’s no different than 
when we use speech-to-text in clinical 
practice.”

The software does a surprisingly 
good job with the names of diseases 
and medications because the 
manufacturers can build in those 
standard terms, Bolina notes. But the 
software has more trouble with the 
names of physicians and locations, 
for instance.

Some physicians are moving now 
to more advanced technology and 
services that are a sort of hybrid 
between the old-school technique 
and the more recent speech-to-text. 
In some cases, the physician can 
dictate the note with speech-to-text 
software and that information is 
reviewed by a physician at the end 
of the day, corrected as needed, and 
sent back to the dictating physician 
for final approval and entry into the 
record.

“There is a way to make speech-
to-text work for physicians and 
maintain a reliable electronic record, 
and allow the physician to focus on 
patient care and clinical decisions 
instead of so much time on the 
note,” Bolina says. “The key is to 
know that simply providing speech-
to-text capability is not necessarily 
the solution to the work required 
with an electronic medical record, 
and you need to consider how this 
is affecting the reliability of your 
records.”  n

SOURCE
• Par Bolina, MD, Chief Innovation 

Officer, IKS Health, New York City . 

Telephone: (323) 417-6565 . Email: 

par .bolina@ikshealth .com .

Tell Staff How Safety Reports Made a Difference

Hospital staff will report safety 
concerns more when they are 

informed of how their previous 
reports helped improve patient safety, 
according to a recent report from St. 
Jude Children’s Research Hospital in 
Memphis.

St. Jude researchers analyzed 
survey data from the federal Agency 
for Healthcare Research and Quality 
(AHRQ), from 223,412 healthcare 
professionals working in 7,816 
departments or units at 967 hospitals.

The AHRQ survey asked 
respondents to indicate the likelihood 
that staff and physicians would 
voluntarily report patient safety issues 
caught before reaching the patient, 
those with no perceived potential for 
harm, and those with the perceived 
potential to cause harm. Previous 
research suggested that staff were 
more likely to report errors they 
perceived as serious, says St. Jude’s 
Chief Patient Safety Officer James 
Hoffman, PharmD, an associate 

member of the St. Jude Department 
of Pharmaceutical Sciences and co-
author of the study.

“The common thought was that 
healthcare professionals will report 
what they see as a serious threat to 
patient safety, but the other, smaller 
things might be overlooked because 
people thought they just weren’t 
worth reporting, or that management 
wasn’t that concerned about hearing 
the smaller issues,” Hoffman says.

The St. Jude research suggests, 



142   |   HEALTHCARE RISK MANAGEMENTTM / December 2016

however, that severity doesn’t have 
to be the prime driver for reporting 
safety concerns. The study indicates 
that voluntary reporting of all 
types of errors and patient safety 
events, regardless of the perceived 
severity, will improve if healthcare 
organizations have robust feedback 
systems that demonstrate to staff the 
value of information learned from 
the events reported, Hoffman says. 
If staff know their reports make a 
difference, they will report more.

“People talk about the connection 
between culture and reporting, and 
changing culture is a huge project 
that involves many dimensions in 
an organization and takes time,” 
Hoffman says. “But providing 
feedback is something that you 
can do every day and it doesn’t 
necessarily take a huge change 
initiative.”

The feedback encourages 
reporting for all levels of harm, 
Hoffman says. The reporting of 
near misses improves as much as the 
reporting of serious events, he says.

The survey focused on 10 factors 
shown to reflect and influence the 
culture of patient safety, including 
providing feedback to staff who 

report errors, the sense that past 
mistakes have led to positive 
changes, perceived management 
support for patient safety, and the 
opinion of staff that their mistakes 
are not held against them. (An 
abstract of the study is available online 
at: http://bit.ly/2fm1fWx.)

“As healthcare becomes more 
and more transparent, the lessons 
learned from adverse events and the 
feedback from reports are expected 
more,” Hoffman says. “It’s a natural 
extension that if you’re going to be 
upfront and honest about patient 
safety issues, the person who brought 
that issue to your attention should 
be kept abreast of what resulted from 
the report.”

Anonymous reporting of safety 
concerns, employed by many 
hospitals through a hotline, will 
change how feedback is provided 
but should not be a reason to forgo 
feedback, Hoffman says. Feedback 
can be provided globally, to a unit, 
department, or the organization as a 
whole rather than to an individual, 
he says.

Hoffman’s experience with 
anonymous reporting actually 
suggests that anonymity is not as 

big a concern for hospital employees 
as one might believe. St. Jude 
has a custom software system for 
reporting adverse events and safety 
concerns, but when it was designed 
hospital leaders decided not to make 
anonymous reporting the default 
choice as many organizations do. The 
user can choose to be anonymous, 
but the default report asks for the 
person’s identification.

“We’ve found that to be quite 
successful. Less than 1% of our 
reports are anonymous,” Hoffman 
says. “We see that as a sign of a 
good safety culture when people are 
willing to report and don’t mind 
if everyone knows who made the 
report. It makes the investigation 
of the concern much more effective 
and allows us to go back to that 
individual and express thanks, along 
with informing that person exactly 
what came of the report.”  n

SOURCES
• James Hoffman, PharmD, Chief 

Patient Safety Officer, St . Jude 

Children’s Research Hospital, 

Memphis, TN . Telephone: (901) 595-

2767 . Email: 

james .hoffman@stjude .org .

Culture Most Important in Preventing 
Falls with Elderly

The organization’s culture is 
the factor most determining 

the liability risk of a facility or 
community serving the elderly, 
according to a recent report from 
CNA Financial Corporation in 
Chicago.

The CNA report, Using Evidence 
to Achieve Excellence: Engage, Lead, 
Succeed, analyzes CNA claim data 
to provide recommendations that 
aging services leaders can implement 

in their efforts to enhance resident 
safety. In a statement accompanying 
the report, Bruce Dmytrow, vice 
president for aging services and 
national programs with CNA, said 
the claims data show the importance 
of organizational culture in reducing 
liability.

“From the study, we learned that 
there is a significant differentiator 
between organizations that are chal-
lenged by ongoing issues related to 

resident falls, pressure ulcers, and 
other risk exposures experienced 
by senior living communities and 
those that are considered ‘high 
performing.’ The differentiator that 
distinguishes the high performing 
community is the culture permeating 
the organization,” he said. “When 
organizations demonstrate a com-
mitment to providing a compas-
sionate, resident-focused culture of 
safety, they improve the quality of the 
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services, enhance employee retention, 
and mitigate major sources of risk.”

Resident falls are the most 
frequent cause of professional liability 
claims for aging services organization, 
the report says. The analysis looked 
at such factors as whether the fall 
was witnessed, whether the resident 
had a history of previous falls, and 
the outcome. CNA also addresses 
pressure ulcers in the report.

The report discusses case 
scenarios, noting allegations 
and outlining risk management 

recommendations. The following are 
additional findings in the report:

• Assisted living closed claims 
incur an average total paid higher 
than the overall average total paid.

• Resident falls account for 
42.7% of the 2,617 claims studied, 
at a cost of $208.4 million in total 
payments.

• Resident fall is the most 
frequent allegation associated with 
closed claims involving readmissions 
to acute care hospitals.

• The frequency of pressure ulcer 

claims is low, but their severity 
is higher than in skilled nursing. 
Closed claims relating to pressure 
ulcers account for 18.5% of the 
closed claims, at a total cost of 
$113.2 million.

• One pressure ulcer occurred in 
an independent living setting and 
had a total paid of $415,936.

• The allegation with the highest 
severity is elopement, with an 
average total paid of $325,561.

The report is available online at: 
http://bit.ly/2eVtONw.  n
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COMING IN FUTURE MONTHS

$145 Million Settlement Largest Ever 
for Skilled Nursing

A rehabilitation provider in 
Cleveland, TN, has agreed 

to pay $145 million to settle 
False Claims Act allegations that 
it defrauded the government by 
submitting claims for rehab services 
that were not necessary and, in 
some cases, not provided by skilled 
caregivers. The settlement is the 
largest the federal government has 
ever made with a skilled nursing 
facility chain for allegations of false 
claims.

The Department of Justice (DOJ) 
recently announced the resolution 
with Life Care Centers of America, 
which operates more than 220 
skilled nursing facilities across the 
country, and its owner, Forrest L. 
Preston. DOJ had pursued the 
company for violating the False 
Claims Act by knowingly causing 
skilled nursing facilities (SNFs) to 
submit false claims to Medicare and 
TRICARE for rehabilitation therapy 
services that were not reasonable, 
necessary, or skilled.

The government alleged that for 
seven years, Life Care submitted false 

claims for rehabilitation therapy “by 
engaging in a systematic effort to 
increase its Medicare and TRICARE 
billings.” Since Medicare reimburses 
skilled nursing facilities at a daily 
rate that reflects the skilled therapy 
and nursing needs of their qualifying 
patients, facilities benefit when 
patients need greater skilled therapy 
and nursing.

In a statement accompanying the 
announcement, Principal Deputy As-
sistant Attorney General Benjamin 
C. Mizer, JD, head of DOJ’s Civil 
Division, explained the complaint al-
leged Life Care instituted corporate-
wide policies and practices designed 
to place as many beneficiaries in the 
Ultra High reimbursement level ir-
respective of the clinical needs of the 
patients, resulting in the provision 
of unreasonable and unnecessary 

therapy to many beneficiaries.
The DOJ also claimed that Life 

Care kept patients longer than was 
necessary.

“Life Care carefully tracked the 
minutes of therapy provided to 
each patient and number of days 
in therapy to ensure that as many 
patients as possible were at the 
highest level of reimbursement for 
the longest possible period,” the 
announcement said.

Life Care also entered into a five-
year chain-wide Corporate Integrity 
Agreement with the HHS Office of 
Inspector General. The settlement 
amount was based on the company’s 
ability to pay. The alleged fraud was 
brought to the government’s atten-
tion by two former Life Care em-
ployees, who will share a $9 million 
whistleblower reward.  n
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CME/CE QUESTIONS

1. According to the report on 

identification errors from ECRI 

Institute, in what setting do 

most of those errors occur?

A . During patient encounters .

B . The intake process .

C . The discharge process .

D . Transfer from one facility to 

another .

2. A 2006 study from Beth Israel 

Deaconess Medical Center in 

Boston found what average 

percent of neonatal intensive 

care unit (NICU) newborns had 

similar identifiers that put them 

at risk for misidentification?

A . 15%

B . 26%

C . 33%

D . 49%

3. In the research led by William 

Riley, PhD, what interventions 

were most effective in reducing 

perinatal harm?

A . Standardized processes and 

team training of obstetrical 

physicians and staff .

B . Required seminars on the most 

common obstetrical errors .

C . Increased staffing on 

obstetrical units .

D . More oversight by department 

leaders and zero tolerance for 

policy deviations .

4. What does Robin Diamond, JD, 

RN, suggest physicians and 

healthcare providers should ask 

for when negotiating premiums 

with insurers?

A . Programs that may be helpful 

to them and reduce their 

premiums .

B . Audit records from past 

assessments .

C . Data on the premiums for 

comparable providers in their 

communities .

D . An opportunity to review the 

premium in six months .
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Couple Awarded $6.8 Million for Avoidable 
Loss of Vision
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News: In July 2008, a 50-year-
old maintenance supervisor 
for a school district underwent 

open-heart surgery in Texas. A day 
after his surgery he began losing 
vision in his right eye, and two days 
later the vision loss moved to his left 
eye, leaving him completely blind. 
His physicians and nurses thought he 
was reacting to medication or anesthesia, or suffering 
a stroke. Tests showed he did not have a stroke, and an 
ophthalmology consult was requested. The hospital had 
no ophthalmologist on staff, so one had to be credentialed 
specifically for the patient. The ophthalmologist 
determined that the vision loss resulted from an anterior 
ischemic optic neuropathy (AION), essentially an optic 
nerve stroke. The ophthalmologist ordered an immediate 
blood transfusion to attempt to resolve the patient’s 
anemia and to raise his blood pressure. Unfortunately, his 
vision never returned.

The patient filed suit against the hospital, his three 
physicians, a medical association, and a medical group 
involved in his treatment. A jury found in favor of the 

patient for $6.8 million against one of the physicians and 
the hospital.

Background: On July 15, 2008, a 50-year-old 
maintenance supervisor for a school district in Texas 
underwent open-heart surgery. A day later, the patient 
slowly lost his vision in his right eye. By July 17, the 
vision loss traveled to his left eye until he was completely 

blind. His critical care physicians and 
nurses thought he had a reaction to his 
medication or the anesthesia, or that 
he had suffered a stroke. Tests did not 
show a stroke, and an ophthalmology 
consult was requested. The hospital 
did not have an ophthalmologist on 
staff and one had to be credentialed 
specifically for the patient. The patient 
did not receive the benefit of an 
ophthalmologist consultation or any 
relevant intervention until 27 hours 
after the first vision complaint. The 

ophthalmologist determined the vision 
loss resulted from an AION, an optic nerve stroke, which 
can result from blood loss during surgery, anemia, and low 
blood pressure. The ophthalmologist ordered immediate 
blood transfusions to correct the patient’s anemia and raise 
his blood pressure. Unfortunately, the transfusions came 
too late, and his vision never returned.

The patient and his wife filed suit against the three 
critical care physicians, a medical association, and a 
medical group. The complaint alleged the nurses failed 
to make accurate and timely reports of the patient’s 
deteriorating vision and the critical care physicians failed 
to respond properly to the reports by requesting an 
ophthalmology consult and intervention. The complaint 
also alleged violations of informed consent laws. The trial 
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court determined the two medical 
expert witness reports the plaintiffs 
relied upon were deficient with 
regard to causation, and the case 
was dismissed entirely on June 17, 
2011. The plaintiffs appealed and 
the negligence claim was reinstated 
against the defendants on April 5, 
2013, because the trial court applied 
too strict a standard regarding the 
expert reports. The dismissal of 
the informed consent claims was 
affirmed.

At trial, the plaintiffs’ critical care 
expert testified the standard of care 
required an urgent consultation with 
an ophthalmologist as soon as visual 
field cuts were noted, regardless of 
whether the physicians were aware 
of the possibility of an AION. The 
neuro-ophthalmology expert stated 
that if the patient’s complaints had 
been addressed timely, his visual 
field cuts and blindness could have 
been stopped and even reversed 
through timely blood transfusions. 
The defense argued that an AION 
is a rare condition with which 
critical care physicians generally are 
unfamiliar. According to the defense, 
critical care physicians in situations 
involving patient vision problems are 
trained to examine the brain rather 
than the eyes as the source; thus, the 
standard of care had been met.

The jury found in favor of the 
plaintiffs against the hospital and one 
of the physicians. The jury assigned 
95% liability to the hospital and 5% 
to the physician. The award included 
$500,000 to the wife for personal 
injury and more than $6 million to 
the patient for lost earning capacity, 
physical pain and mental anguish, 
and care and assistance expenses. 
The award included non-economic 
damages of $1.7 million, which 
may be reduced to approximately 
$335,000 due to statutory limits on 
non-economic damages.

What this means to you: This 
case demonstrates the need for 
procedures for medical professionals 
to avoid missteps during emergencies. 
Not only should procedures be 
created for emergency situations, 
but it is imperative that the same 
personnel be trained adequately to 
be sure they follow protocol when 
emergencies occur. Once procedures 
are implemented and training is 
administered to the staff members, 
internal evaluation should be 
conducted to ensure the procedures 
are effective to prevent negligence. 

Without evaluation, poorly written 
procedures could be used as 
evidence of nonconformity with the 
professional standard of care. The 
case illustrates this by the hospital’s 
failure to have an ophthalmologist 
available for consultation, as is 
required by the standard of care for 
emergencies involving loss of vision. 
Procedures should instruct medical 
personnel to follow the standard of 
care for each situation, thus better 

insulating them and hospitals from 
negligence claims.

Note also that nursing staff 
are trained to perform a head-to-
toe assessment of their patients 
several times during their shifts. 
The frequency of these assessments 
depends on the respective acuity 
levels of the patients. Postoperative 
patients, especially those critically ill 
in ICUs, require these evaluations 
almost continually. Any subjective 
or objective abnormal finding is 
required to be documented and 
immediately communicated by 
the nursing staff to the attending 
physicians and surgeons involved in 
the patient’s care. An assumption by 
a nurse, physician, or any healthcare 
provider that an abnormal finding 
is “probably caused” by one thing 
or another, without an immediate 
consultation with an expert in the 
specific field involved — in this case, 
a neuro-ophthalmologist — is likely 
to be found negligent.

Ischemic events are not 
uncommon during open-heart 
surgery when a machine takes over 
normal heart function Variations in 
blood pressure can cause damage to 
organs sensitive to sudden drops, 
such as the kidneys, optic nerve, and 
gastrointestinal tract. Negligence on 
the part of hospital employees, such 
as the nursing staff, to not catch 
these variations is why most juries 
place the largest burden of liability 
on the hospitals. This is compounded 
by the hospital’s inability to have the 
required specialists on staff to handle 
the multitude of complications that 
can arise during, and within the first 
72 hours after, open-heart surgery. 
The standards of care required for 
hospitals to offer invasive cardiac 
procedures are designed to protect 
patients from the untoward 
outcomes seen in this case.

Another point to consider 

NEGLIGENCE 
ON THE PART 
OF HOSPITAL 
EMPLOYEES, 
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NURSING 
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CATCH THESE 
VARIATIONS 
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LIABILITY ON THE 
HOSPITALS.
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regarding the appellate course this 
case took is to recognize that cases 
are not finalized even after an initial 
verdict is rendered. Judgments can 
be overturned, so it is important 
to constantly re-evaluate the 
strength of a case throughout the 
stages of litigation to ensure that 
an alternative method of dispute 
resolution is not a more cost-
effective means of resolving a case. 
The plaintiff in this case requested 
the jury make a determination 
of damages based on a range of 
about $4.2 million to $6.6 million. 
The jury awarded the couple $6.8 
million, so clearly they thought the 
plaintiff’s case was even stronger 
than he did. The defense in this case 
should have pursued an alternative 
method of resolving this dispute, 
negotiated the plaintiff’s damages 

claims, and settled for some amount 
within his requested range. Jury 
members are laypeople who can 
make decisions based soundly in 
logic or based on emotions and 
empathy for a plaintiff. There is 
no opportunity to look into the 
minds of the jury, and there are few 
checks on the jury’s reasoning once 
the members enter the deliberation 
room.

Finally, this case shows the effects 
of statutory caps on the direction 
of emphasis on types of damages 
by both plaintiffs and defendants 
generally. The plaintiff in this case 
knew that there would be a statutory 
cap on non-economic damages, 
so he placed a firm emphasis on 
economic damages such as loss of 
earning capacity and future care 
and assistance. From the defense 

side, it would behoove a defendant 
to encourage the jury to categorize 
losses as non-economic damages, 
to subject them to the statutory 
cap (if applicable in the relevant 
jurisdiction), and lower the financial 
blow felt by physicians and hospitals. 
In this case, the non-economic 
damages, as categorized by the jury, 
amounted to $1.7 million, which 
will likely be reduced to about 
$335,000. If the defense in this case 
could have convinced the jury to 
categorize the damages more as non-
economic, the amount of damages 
the defense was ultimately liable for 
would have been less.  n

REFERENCE
 Dallas County District Court, 101st 

Case Number DC-10-02994, July 1, 

2016.

Doctor’s Failure to Diagnose Results in 
$7.7 Million Wrongful Death Verdict

News: On May 16, 2012, 
a 50-year-old woman 

was admitted to a hospital in 
Philadelphia after experiencing 
nausea, dizziness, and fainting. At 
the hospital, the patient experienced 
tachycardia and the nurse noted that 
she exhibited dyspnea on exertion. 
The patient informed the attending 
physician and resident she had 
undergone surgical repair of a right-
leg fracture in March. The patient 
underwent an ECG and blood tests, 
and received two liters of IV fluid. 
She was diagnosed with dehydration 
secondary to gastroenteritis and was 
discharged about five hours after 
admission.

On May 31, the patient became 
dizzy, started vomiting, and 
experienced chest pain; she later died 

of cardiac and respiratory arrest. 
Her estate sued the hospital and the 
attending physician, alleging medical 
malpractice for failing to diagnose 
and treat a pulmonary embolism.

The estate’s expert in emergency 
medicine faulted the physician 
for negligently failing to properly 
diagnose her, given her recent 
surgery, ensuing immobilization, 
shortness of breath, tachycardia, and 
abnormal ECG results. After the 
five-day trial, the jury delivered a 
$7.7 million verdict in favor of the 
plaintiff for wrongful death.

Background: On May 31, 
2012, a 50-year-old woman died of 
a massive pulmonary embolism at 
her vacation home in Wildwood, 
NJ. Fifteen days prior, the patient 

presented to a Philadelphia hospital 
after experiencing nausea, dizziness, 
and fainting. The patient experienced 
tachycardia, and the nurse noted 
she exhibited dyspnea on exertion. 
The patient informed the attending 
physician and resident that she 
had undergone surgical repair of a 
right-leg fracture in March. At the 
hospital, she underwent an ECG and 
blood tests, and received two liters of 
IV fluids. The patient was diagnosed 
with dehydration secondary to 
gastroenteritis and discharged after 
about five hours.

The patient continued to 
experience some dizziness after 
discharge. On May 31, she became 
dizzy, started vomiting, and 
experienced chest pain. The patient 
went into cardiac and respiratory 
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arrest; she was unable to be 
resuscitated by emergency services.

The patient’s estate sued the 
hospital, the attending physician, 
and the resident (who was later 
dismissed), alleging the physicians 
negligently failed to diagnose and 
treat her pulmonary embolism, 
amounting to medical malpractice.

The plaintiff’s emergency 
medicine expert faulted the physician 
for failing to take the patient’s recent 
surgery into account. The patient 
was largely immobilized afterward, 
presented to and left the hospital 
in a wheelchair, and had a history 
of syncope, shortness of breath 
upon exertion, and tachycardia. In 
addition, the abnormal findings on 
the ECG should have alerted the 
physician that the patient was at 
risk for a pulmonary embolism. A 
pulmonology expert testified that 
if the physician treated the patient 
properly by administering blood-
thinning medication, she would 
have survived. The plaintiff also 
elicited testimony from the patient’s 
surviving husband, co-workers, and 
father, seeking to invoke the jury’s 
emotional response.

The defense’s emergency 
medicine expert alleged the 
physician had no reason to suspect 
that the patient suffered from a 
pulmonary embolism and that, 
given her symptoms, his diagnoses 
of dehydration and stomach flu 
were correct. The expert stated 
that, despite the plaintiff’s expert’s 
opinion, the hospital staff properly 
addressed lethal conditions. The 
defense’s pulmonology expert 
maintained the physician’s diagnosis 
was reasonable and the patient was 
properly treated. Counsel for the 
defense alleged that the patient was 
comparatively negligent because 
she did not adhere to her discharge 
instructions to follow up with her 

family doctor.
After a five-day trial, the jury 

found in favor of the plaintiff in the 
amount of $7.7 million, with the 
liability apportioned to the hospital 
and physician equally. While 
the jury deliberated, the parties 
negotiated a high/low stipulation 
that the defendants’ monetary 
liability could not exceed $6 
million, but had to equal or exceed 
$1 million.

What this means to you: 
This case shows how critical it is 
for physicians and other medical 
personnel to pay close attention 
at the outset to each patient’s 
symptoms and circumstances 
surrounding their admissions. If the 
physician had properly diagnosed 
this patient, she likely would not 
have died from the pulmonary 
embolism. This patient’s complaints 
were cardiac and respiratory in 
nature. Her dehydration resulted 
from vomiting, which also can be 
a cardiac symptom. The patient 
did not complain of abdominal 
pain or flu-like symptoms such as 
fever or body aches. The diagnosis 
of gastroenteritis, possibly made 
by the less experienced resident, 
may have been agreed upon by 
the ED physician without that 
physician examining the patient. 
Unfortunately, this is not an 
uncommon occurrence in busy 
EDs. This patient’s symptoms and 
recent orthopedic injury, coupled 
with an abnormal ECG, should 
have resulted in admission to the 
ICU with cardiology and pulmonary 
consults. Pulmonary embolisms 
following large bone fractures are 
not rare and should have been 
suspected with this patient’s history.

Effective use of the high/low 
agreement was valuable in this case. 
The agreement saved the defense 

$1.7 million, and it is worth noting 
the agreement was reached when 
the trial ended. If a defense lawyer 
realizes the potential for the jury 
to deliver a harsh verdict against 
the client, it is wise to enter into 
such an agreement if the plaintiff 
is willing to do so to mitigate the 
risk of getting nothing as a result 
of a defense verdict. This shows the 
importance of emphasizing that a 
trial attorney’s job in representing 
the defendants does not end when 
the jury begins deliberation.

The reality is that a plaintiff 
in these kinds of cases usually is 
less able to absorb a devastating 
defense verdict than the hospital 
and/or physician is able to absorb a 
convincing victory for the plaintiff. 
The defendants likely have insurance 
of some kind, whereas the plaintiff is 
often counting on money from the 
lawsuit to replace a lifetime of lost 
wages from the injured or deceased 
patient. Even after the case has gone 
to the jury, this dynamic provides 
leverage for negotiations.

This case also illustrates the 
plaintiff’s advantage in eliciting 
an emotional response from the 
jury. The plaintiff in this case was a 
woman five years from retirement 
who only saw her husband a few 
times a year, but called him every 
day at 4:00 p.m. The plaintiff’s 
attorney emphasized the fact that 
the patient was so close to being 
able to spend time with her husband 
for the remainder of her life. It is a 
difficult art for defense attorneys to 
redirect the jury’s attention to the 
legally relevant points of focus in a 
case, namely whether a physician or 
hospital acted negligently.  n

REFERENCE
 Philadelphia County Court of 

Common Pleas Case No. 140203126, 

May 23, 2016.
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