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Use Algorithm to Determine 
Better Med/Mal Reserves

Setting case reserves for medical 
malpractice cases is a challenge 
that requires a mixture of data, 

experience, wisdom, and a good bit 
of guesswork. The accuracy of that 
calculation often is attributed to the risk 
manager, and that can 
be detrimental when 
reality doesn’t match 
the prediction.

The risk 
management 
professionals at 
Stanford (CA) Health 
Care and Stanford 
Children’s Health 
have been working 
on a better method 
since 2009, and 
they’re offering it 
to other healthcare 
systems and hospitals. 
Through The Risk 
Authority Stanford, 
a risk consulting firm 
created from the hospital 
risk management department serving 
the Stanford University School of 

Medicine, the institutions developed 
Decision Analysis Reserve and Trial 
Strategy (DARTS), a structured reserve-
setting process that helps risk managers 
make more informed choices about 
litigation strategy and case value by 

accounting for all 
variables in cases and 
how they interact.

The tool also 
simplifies the complex 
reserve-setting process 
by breaking it down 
into manageable steps, 
says John Littig, 
ARM, vice president 
of risk finance with 
The Risk Authority 
Stanford. Stanford 
Health Care is self-
insured and, like many 
self-insured systems, 
does not have a huge 

pool of claims from 
which to draw data, Littig 

notes. Stanford may have 
about 100 open claims at any time, 
with about 30 new claims per year, and 
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EDITORIAL QUESTIONS 
Call Editor Jill Drachenberg,  

(404) 262-5508

EXECUTIVE SUMMARY

A tool developed at Stanford (CA) Health Care helps risk managers more 

accurately set case reserves . The algorithm minimizes the guesswork .

• The approach can be applied by other hospitals and health systems, with or 

without the Stanford tool .

• Underestimating reserves can damage an otherwise successful risk 

management program .

• Inherent biases can affect decision-making with reserves .

the outcomes can have a significant 
effect on the reserves, he says.

“While we might have a great 
year in risk management with the 
initiatives we’re introducing to 
reduce risk and improve safety, 
we might at the same time have 
two claims where an expert came 
back unfavorable about the care 
that was provided, or a nurse gave 
an unfavorable deposition and we 
would have to add reserves at the 
end of the year,” Littig says. “The 
captive would end up showing a 
large loss, whereas we actually had 
a very effective year from a risk 
management perspective. The small 
amount of claims adds an incredible 
amount of volatility to the self-
insured’s balance sheet.”

Reserving Too Much 

Also No Good

No one likes being caught short 
of funds, but just erring on the 
side of over-reserving is not a good 
plan, notes Randall Smith, product 
manager for The Risk Authority 
Stanford.

“With under-reserving, the 
downsides are more known. When 
reserves are inadequate, that’s when 
you get some very uncomfortable 
questions for the risk manager or 
whoever is in charge of the reserves 
program,” Smith says. “But over-

reserving also carries a pretty high 
opportunity cost. That capital is tied 
up and unavailable for needs that 
may go unfunded when you take the 
route of playing it safe and setting 
your reserves too high.”

The methodology developed by 
Stanford helps reduce that volatility 
by creating a realistic estimate of 
potential case outcomes, Littig says.

To use the DARTS tool, the risk 
manager fills in the facts of the case, 
such as the plaintiff’s allegations 
and the injury the patient sustained, 
followed by information about the 
standard of care and any potential 
deviations. The tool helps estimate 
the likelihood that a jury could find 
causation, and estimates possible 
damages, including noneconomic, 
economic, and loss of consortium. 
(See the story on page 87 for a case 
study in how the tool is used.)

The Stanford approach helps 
address some of the inherent 
biases that can creep into risk 
management decision-making, 
Littig says. “Recency bias” can affect 
the perception of claims managers, 
for instance. With recency bias, 
the claims manager remembers a 
similar case from a few years ago and 
is unduly influenced to think the 
current case will turn out the same 
way.

“We’re most concerned with what 
the next case will come in at, and it 
may turn out that those four cases 



86   |   HEALTHCARE RISK MANAGEMENTTM / August 2017 HEALTHCARE RISK MANAGEMENTTM / August 2017   |   87

you had in the past were the outliers 
with small payouts, and the next one 
that comes in at $2.5 million is really 
what those claims typically look like,” 
Littig says.

On the other end of the spectrum 
are the unusual cases a risk manager 
has never seen before, and has no 
idea how to accurately predict 
reserves. Cyberliability is one current 
example. Most healthcare providers 
have not seen such a claim, but it 
is wise to anticipate the possibility, 
Littig says.

“How do you reserve for 
something that may be just a 10% 
chance of it happening, but it’s a 
10% chance of a $20 million hit?” 
Littig says. “That’s the kind of thing 
that it’s almost impossible to estimate 
using just your own experience and 
intuition.”

The DARTS tool uses actuarial 
data and sophisticated data analytics 
to quantify much of the uncertainty, 
Littig says. Originally, Stanford 
would bring together experts from 

various subject areas to discuss an 
individual case and develop a reserve 
estimate, but that proved difficult to 
scale and also not worth the effort for 
what turned out to be a minor claim. 
So, the process and the knowledge 
base was turned into a software tool 
that accomplishes the same thing, 
Littig explains.

“We’re calling on the experts who 
know these topics and instead of 
asking what is this claim worth, we’re 
asking, ‘What is the probability of 
liability? What percentage of juries 
would find us liable here? What is 
the likelihood of causation?’” he says. 
“Those are more discrete questions, 
and with this tool we’re structuring 
those questions for the claims 
handlers. We’re structuring expert 
decision-making and quantifying 
the subjective probability into the 
discrete unknowns to come up with 
the probable resolution of the case.”

The Risk Authority’s DARTS tool 
is available to other hospitals and 
health systems for a fee, but Littig 

says the Stanford experience offers 
lessons that can be used by anyone, 
whether they use that tool or not.

“There is tremendous value in 
taking a closer look at how your 
reserves are being set. What are the 
assumptions that are going into those 
reserves? Ask more questions, such 
as ‘What if this case doesn’t go well 
for some reason? What if this witness 
isn’t believed by the jury? What if 
the expert witness testimony isn’t 
as convincing as we hope?’” Littig 
says. “There is so much going on in 
a claim beyond just looking at past 
claims and seeing the average payout. 
Any additional focus on the reserves, 
trying to understand what is driving 
those numbers, has tremendous 
value.”  n

SOURCE
• John Littig, ARM, Vice President 

of Risk Finance, The Risk Authority 

Stanford, Stanford, CA . Telephone: 

(650) 724-7394 . Email: 

jlittig@theriskauthority .com .

Stanford Approach Helps Avoid Huge Verdict

The following case study shows 
the use of the Decision Analysis 

Reserve and Trial Strategy (DARTS) 
tool, a structured reserve-setting 
process The Risk Authority Stanford 
created from the hospital risk 
management department serving 
the Stanford University School of 
Medicine, Stanford Health Care, 
and Stanford Children’s Health in 
California.

It is provided by John Littig, 
ARM, chief finance and underwriting 
officer with The Risk Authority 
Stanford, and vice president of risk 
finance for Stanford Health Care and 
Stanford Children’s Health.

In 2012, a hospital was sued 

with a community physician as 
co-defendant. The plaintiff suffered 
a very serious stroke immediately 
after a procedure that was meant to 
determine the cause of a persistent 
headache. Early investigations 
confirmed that the procedure was 
ordered by the community physician 
and performed at the client hospital. 
The plaintiff claimed the procedure 
was too high risk and should not have 
been ordered.

Hospital leadership strongly agreed 
with its expert that, while there could 
be an argument around ordering the 
procedure, the hospital’s care met the 
medical standard. However, if the 
jury found against them, the potential 

damages could be huge, and the 
client had a bad experience with this 
particular co-defendant.

The hospital leadership ap-
proached The Risk Authority Stan-
ford for help in understanding their 
risk exposure in the case so they 
could set an appropriate reserve and 
to gauge their instinctive decision 
to take the matter to trial. Using 
DARTS, The Risk Authority led the 
client through an assessment of the 
various risks and uncertainties in 
the case, including issues such as the 
standard of care, causation issues, the 
damages that might be awarded, and 
issues of apportionment of liability 
among the co-defendants.
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The analysis revealed that while 
the case had only a 20% chance of 
a plaintiff verdict based on strong 
expert testimony, the recommended 
reserve, representing the overall 
average exposure in the case 
(including the 80% of a “not liable” 
verdict), was $1.4 million. The 
reason for this was that while the 
most likely outcome was a verdict 
for the defense, if the jury did return 
a verdict of “liable,” the awards 
could range from $3.7 million to 
$13.6 million depending on what 
proportion of the damages the jury 

attributed to each co-defendant.
The hospital’s leadership decided 

to take the case to trial because it was 
determined to be “an unmeritori-
ous case and should be defended.” 
However, before the trial, the plaintiff 
produced an expert that was critical of 
the decision to order the procedure, 
and then the community physician 
claimed that it was ordered by one of 
the hospital’s physicians.

The Risk Authority case manager 
knew that the plaintiff would seize 
on that inconsistency but didn’t 
know how much that would increase 

the risks of a plaintiff verdict, so 
the information was put through 
the DARTS tool again. The analysis 
found that the average exposure had 
now increased to $2.8 million with 
a probability of an adverse verdict of 
40%.

When a settlement opportunity 
arose for far less than that amount, 
the hospital leadership agreed to settle 
the case. When the remaining claims 
against the physician went to trial, 
a jury delivered a verdict against the 
community physician in the amount 
of $12 million.  n

EXECUTIVE SUMMARY

Failure to report or act on lab results is a common failure leading to medical 

malpractice litigation . Never assume your policies and procedures are 

adequate to avoid this risk .

• A formal tracking mechanism is a must .

• The system should ensure that results are reviewed by a physician and 

reported to the patient .

• “No news is good news” is a risky policy when reporting lab results .

Ensure Lab Results Don’t Go Overlooked

E rrors related to poor handling 
of lab results are a well-known 

patient safety risk, but risk managers 
should not assume their physicians 
and staff follow the proper policies 
and procedures to avoid liability, says 
Darrell Ranum, vice president of 
patient safety and risk management 
with The Doctors Company, a 
malpractice insurer based in Napa, 
CA.

Any healthcare provider 
should put procedures in place for 
monitoring lab results, not just to 
ensure that they are received but 
also that they are reviewed by the 
physician and reported to the patient, 
Ranum says.

Formal tracking mechanisms are 
reducing the incidence of malpractice 
litigation related to lab results, 
Ranum says. But errors still occur. 
(See the story on page 89 for data on 
how lab results lead to malpractice 
litigation.)

Liability risks exist from the first 
moment a test is ordered. Ranum 
recalls a case in which a physician 
failed to order the proper genetic 
testing for a pregnant woman, 
resulting in the parents assuming the 
child was free of a disease that ran 
in the family because the results for 
the tests that were performed came 
back normal. The child did have the 
disease and the family received an 

award to cover ongoing medical costs.
Lab results often slip through 

the cracks in the most unexpected 
ways, Ranum says. He remembers 
one case in which a patient ordered a 
PSA test and the lab reported slightly 
abnormal results. The test results got 
lost within the paper chart and the 
physician told the patient that the 
results had not been received yet, but 
the office would call when they came 
in.

“The physician had no tracking 
mechanism and the result was already 
there, so there was no result to come 
in and trigger the office to notify 
the patient,” Ranum says. “A year 
later, the patient came in and had an 
aggressive form of prostate cancer. 
They later were able to track down 
the result that should have prompted 
action the first time the test was 
performed.”

Another risk is when physicians 
do not check lab results or report 
them to the patient until the patient’s 
follow-up visit, Ranum says. Some-
times, the patient never returns, and 
the test result is never reported to the 
patient.
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Failed Lab Result Deliveries  
 Result in Payouts

These data from The Doctors Company, a malpractice insurer based in 
Napa, CA, illustrate malpractice cases from 2011 to 2016 in which a failure 
or delaying in reporting findings of lab results was a contributing factor. The 
percentages add up to more than 100% because, in some cases, there may be 
more than one factor that led to a lawsuit.

• Patient did not receive results — no report or wrong report: 45%.
• Clinician did not receive results — other: 36%.
• Clinician did not receive results — results filed before clinician review: 

18%.
• Failure/delay in reporting findings/revised findings — other: 11%.
• Clinician did not receive results — report went to wrong clinician: 8%.
• Turnaround time for results too long: 3%.  n

“Some physicians tell patients, ‘if 
you don’t hear from me, no news is 
good news’ with lab results. That’s 
a risky policy to follow,” he says. 
“Now, more physicians are adopting 
the policy of telling the patient they 
will call the patient within two weeks 
with the results, but if you don’t 
hear from us by then, please call us. 
They’re building in some redundancy 
if the patient does not receive the 
report.”

The frequency of a payout in 
cases involving labs is higher than 
normal because it often is simple to 
prove that the patient was harmed by 
the error, Ranum says. The payouts 
can be substantial, particularly with 
tests to detect cancer and other 
serious diseases, he notes. Those cases 
easily can run into the hundreds of 
thousands of dollars and sometimes 
much more, he says. (See the story 
below for research suggesting benefits 
of reporting lab results to a physician’s 
smartphone.)

Formal tracking mechanisms 
can be instituted at almost no 
cost, Ranum notes. Physicians and 
staff sometimes resist the change 
in daily practice and the formality 

of tracking, but they usually find 
themselves feeling much more 
confident in the system once it is 
adopted, he says.

“This is something that needs 
more attention. When we conduct 
risk surveys of the physicians and 
hospitals we insure, we still find 
institutions that do not have a 
formal tracking mechanism, or it’s 
an extremely loose mechanism where 
things can get lost,” Ranum says. 

“Staff will tell us that they lose results 
and have to call the patient back in 
to do the test again, but those are the 
fortunate ones who recognize that 
they lost the result. This needs to be 
high on the priority list.”  n

SOURCE
• Darrell Ranum, Vice President of 

Patient Safety and Risk Management, 

The Doctors Company, Napa, CA . 

Email: demoore@thedoctors .com .

Lab Result Phone Alerts Mean Faster Discharge

Critical lab results can be 
delivered sooner and patients 

can be discharged more quickly by 
delivering lab results immediately to 
physicians’ smartphones, according 
to recent research.

The study found that chest 
pain patients whose attending 
emergency physicians received lab 
results delivered directly to their 
smartphones spent about 26 minutes 
less waiting to be discharged than 
patients whose lab results were 
delivered to the electronic patient 

record on the hospital computer 
system. The research focused on lab 
results for troponin levels, which are 
measured to differentiate between 
unstable angina and myocardial 
infarction in people with chest pain 
or acute coronary syndrome. (An 
abstract of the study is available online 
at: http://bit.ly/2sKf7So.)

The smartphone process did not 
significantly shorten overall length of 
stay, but the 26-minute improvement 
in ED discharge was noteworthy, 
says study author Aikta Verma, MD, 

MHSc, FRCPC, director of clinical 
operations in the Department of 
Emergency Services at Sunnybrook 
Health Sciences Centre and assistant 
program director with the Emergency 
Medicine Residency Program at the 
University of Toronto.

The overall median interval from 
final troponin results to discharge 
decision was 79.7 minutes. For the 
control group (no smartphone), 
it was 94.3 minutes, and for the 
intervention group (smartphone), 
it was 68.5 minutes. The difference 
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of 25.8 minutes is statistically 
significant, Verma notes. The system 
at Sunnybrook Health Sciences 
Centre also pushes critical lab results 
to the smartphones in addition to the 
troponin levels.

The smartphone push alerts de-
liver the status of the results without 
the physician having to find the time 
to inquire.

“There is that lag of time when all 
the results are back and the patient 
is ready to be discharged, but the 
physician is busy doing other things 
and may not be aware that the results 
are ready and the patient is waiting 
for discharge,” she says. “Without 
sitting at a computer and constantly 
refreshing, there is going to be a lag 
time between when the results are 
sent and the physician realizes they 

are ready. Pushing that information 
to the smartphone makes physicians 
aware immediately, so that he or she 
can read the results and act on them 
at the first opportunity.”

The physician does not necessarily 
act on the results immediately when 
the push alert is received, but at 
least is aware much sooner that the 
information is available. In Verma’s 
research, physicians acted on the 
information more quickly than they 
would have without the push alerts.

Implementing a push alert system 
first requires overcoming concerns 
about patient privacy and HIPAA 
compliance, Verma notes. The 
hospital addressed those concerns by 
providing dedicated smartphones to 
the ED physicians for use only on the 
premises, with software that enables 

remote wiping of the phone data if 
they are lost or stolen.

The phones stay in the hospital 
and are not dedicated to individual 
physicians. The doctor signs out 
a phone at the beginning of the 
shift, which can be used in all the 
normal ways a smartphone is used, in 
addition to receiving the push alerts. 
They are loaded with useful apps for 
ED physicians and can be used for 
calling or receiving calls from other 
doctors for consultations.  n

SOURCE
• Aikta Verma, MD, MHSc, FRCPC, 

Director of Clinical Operations, 

Department of Emergency Services, 

Sunnybrook Health Sciences Centre, 

University of Toronto . Email: 

aikta .verma@sunnybrook .ca .

Medical Staff Management Can Be Minefield

D ealing with problematic 
physicians requires wading into 

a tangle of strict legal requirements 
on how a doctor can be investigated, 
and there are ample opportunities for 
missteps. Medical staff management is 
a very murky, highly regulated area of 
hospital law in which risk managers 
must tread carefully.

The process involves multiple 
decision points that must be 
considered carefully, says Sarah E. 
Coyne, JD, national chair of the 
Health Law Practice Group with 
Quarles Brady in Madison, WI. 
If a physician begins to display 
problematic behavior, the first 
decision point is whether to address 
it through human resources for an 
employed physician, through the 
business manager for contracted 
physicians, or through the medical 
staff leadership.

“The medical staff leadership 

has a fiduciary duty to the patients 
and community, but as a practical 
matter it’s a lot messier to handle 
things through peer review and 
medical staff corrective action than 
through the employment process,” 
Coyne says. “The Healthcare Quality 
Improvement Act creates a process 
you have to follow for medical staff to 
retain immunity for peer review, and 
states may have peer review immunity 
laws as well. It’s good to have that 
immunity, but the steps you have to 
go through to retain it can be rather 
onerous.”

That can include a thorough 
investigation of the physician, 
possibly including an external 
evaluation of his or her condition, 
along with extensive chart reviews, 
interviews with co-workers, 
observation, and external peer 
review. The investigation also is a 
determinative factor in whether a 

physician is reported to the National 
Practitioner Data Bank (NPDB), 
Coyne notes.

“It’s not a mark of death, in my 
view, to have a physician in the 
NPDB, but it is something that 
physicians fear and their dread of 
ending up on NPDB can drive the 
way an investigation unfolds,” Coyne 
notes. “Once the investigation starts, 
doctors may just decide to resign 
their privileges rather than risk that, 
and then the fact that they resigned 
to avoid an investigation becomes a 
black mark on their record. When 
that hurts their careers, it is not 
uncommon for them to come back 
and say, ‘you did all this unfairly.’”

Negligent credentialing claims 
are less common now because 
malpractice claims overall are down, 
and plaintiffs often threw that 
claim into a malpractice lawsuit as 
a routine matter, Coyne notes. But 
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EXECUTIVE SUMMARY

Addressing problematic physicians requires strict adherence to state and 

federal law . Failure to do so creates potential liability for the hospital .

• Choosing how to investigate a physician is a key starting point .

• Physicians may sue the hospital for wrongful termination, defamation, and 

other issues .

• Deviating from required timelines can forfeit immunity otherwise afforded 

the hospital .

far more common are claims against 
the hospital by a physician who feels 
he or she has been treated unfairly, 
Coyne says.

“I’m seeing claims by physicians 
claiming wrongful termination, tor-
tious interference with professional 
relations, defamation, and antitrust 
claims. There are a number of ways 
they can go about it,” Coyne says. “In 
general, the doctor loses because there 
are protections in the law as long as 
you were careful in how you carried 
out the process. But, of course, that 
doesn’t mean there is no downside 
for the hospital when the physician 
brings the lawsuit.”

Medical staff bylaws must 
be carefully written so as not to 
contradict state and federal laws, 
Coyne notes. Bylaws that contradict 
the timing requirements stated by law 
may result in forfeiting some of the 
immunity provided by that law, she 
says.

Choosing to address a problematic 
physician through the human 
resources or contractual route, when 
possible, may avoid some of those 
issues — but still brings other risks.

“Then, the medical staff is 
potentially shirking their fiduciary 
and leadership duties to monitor 
credentialing and ensure quality of 
care. They could be the subject of a 
negligent credentialing suit,” Coyne 
says. “If there is a bad outcome by 
that physician and it has only been 
handled through human resources, 

the medical staff leadership are 
seriously at risk for negligent 
credentialing.”

It is possible to address a physician 
issue simultaneously through human 
resources and the medical staff 
leadership peer review process, but 
that becomes quite complex in terms 
of what information can be shared, 
Coyne says.

“Another way to get in trouble 
with all this is to go down both 
paths and share information that is 
protected by privilege or peer review 
protection statutes,” she says.

Summary Suspension 

Possible

When a physician’s behavior 
poses an immediate risk to patients 
or hospital operations, it may be 
appropriate to summarily suspend a 
doctor’s privileges, Coyne says. That 
may mean preventing the physician 
from practicing at the hospital, or 
prohibiting certain procedures or 
activities, as when data reveal that 
a surgeon’s outcomes with one 
procedure are way below standard.

“Summary suspension sometimes 
comes into play with behavioral 
problems, which are just as 
important to monitor and control 
as performance problems,” Coyne 
says. “Research has shown a very 
clear nexus between a physician’s 
behavioral misconduct and patient 

safety, so a doctor who bullies 
nurses into doing things they don’t 
want to do, for instance, becomes 
a performance issue. When nurses 
are so afraid of or dislike a doctor so 
much, that can make them less likely 
to call the doctor when needed, and 
the patient suffers.”

Physician bylaws will specify when 
summary suspension is appropriate 
and whether it must be imposed 
by medical staff leadership. Some 
hospital bylaws permit hospital 
administration and/or board 
members to summarily suspend a 
physician, Coyne notes.

“Once you hand the physician 
that letter informing them of 
summary suspension, then it 
becomes a tricky process of counting 
days,” she says. “The medical staff 
or whoever is investigating has 14 
days to decide whether they want to 
go down the hearing route or not, 
because under the Healthcare Quality 
Improvement Act, on the 15th day 
the doctor has a right to request a 
hearing.”

That is a major decision point 
because a hearing is essentially a trial 
before a group of doctors rather than 
a judge, Coyne explains.

“They are long, exhaustive, 
emotional, expensive processes that 
should not be entered into lightly,” 
Coyne says. “You would want to 
think carefully about whether the 
14-day suspension resulted in the 
necessary change and that’s enough, 
or whether you want to proceed to 
this next step and all that means.”

Many Ways to 

Go Wrong

After 30 days of suspension or 
any restriction of privileges, the 
hospital must report the doctor to 
the NPDB regardless of the status 
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and contingency plans, and im-
mediately fix security holes or other 
problems to stop the incident. Or-
ganizations also should mitigate any 
impermissible disclosure of protected 

health information (PHI), which may 
be performed by in-house IT staff 
or third-party organization (which 
would be a business associate if it has 
access to PHI for that purpose).

of any investigation, Coyne notes. 
Any adverse action resulting from an 
investigation also must be reported.

Risk managers should note how 
specific the rules are for timing and 
reporting, Coyne says. Deviating 
from those rules can create liability 
risks for the hospital during all the 
hassle and drama of dealing  

with a problematic physician.
“The rules are so specific and so 

intertwined. It is important to have 
someone at the hospital who knows 
the implications of these decisions 
and going down these different 
paths,” Coyne says. “If you don’t 
follow these rules exactly, you can 
end up with litigation from a patient 

or from the physician. You can go 
wrong a whole lot of ways. It seems 
easier than it is.”  n
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REPORT THE 
BREACH TO OCR 
NO LATER THAN 
60 DAYS AFTER 
THE DISCOVERY 
OF A BREACH 

AFFECTING 
500 OR MORE 
INDIVIDUALS, 
AND NOTIFY 

AFFECTED 
INDIVIDUALS 

AND THE MEDIA 
UNLESS LAW 

ENFORCEMENT 
HAS REQUESTED 
A DELAY IN THE 

REPORTING.

OCR Provides Checklist, Advice on Cyberattacks

The HHS Office for Civil Rights 
(OCR) is offering guidance 

on when a cyberattack constitutes 
a HIPAA breach and must be 
reported. OCR makes clear that 
healthcare entities must cooperate 
with law enforcement when reporting 
breaches, even if they are obligated to 
report under HIPAA.

“OCR presumes all cyber-related 
security incidents where protected 
health information was accessed, 
acquired, used, or disclosed are 
reportable breaches unless the 
information was encrypted by the 
entity at the time of the incident 
or the entity determines, through 
a written risk assessment, that 
there was a low probability that 
the information was compromised 
during the breach,” the guidance 
notes.

Rule of Thumb: Do Not 

Delay Reporting

The advice includes information 
that can be useful when a ransomware 
or other cyberattack is detected. The 
guidance applies to both covered 
entities and their business associates. 
The OCR guidance includes the 
following:

• Healthcare organizations must 
implement mitigation procedures 

• Report the cyberattack to 
all applicable law enforcement, 
which may include state or local 
law enforcement, FBI, and/or the 
Secret Service. Reports should not 
include PHI, unless permitted by 
the HIPAA Privacy Rule. If law 
enforcement determines reporting 
the breach would impede a criminal 
investigation or harm national 
security, the entity must delay 
reporting for the amount of time 
requested in writing, or 30 days for 
oral requests.

• All cyberthreat indicators 
should be reported to federal and 
information-sharing and analysis 
organizations (ISAOs), including 
the Department of Homeland 
Security, the HHS assistant secretary 
for Preparedness and Response, and 
private sector cyberthreat ISAOs. 
The reports should not contain PHI.

• Report breaches affecting 500 
or more individuals to OCR no later 
than 60 days after the discovery. 
Notify affected individuals and 
the media unless law enforcement 
officials request a delay in the 
reporting.

The guidance, along with 
supporting information, is available 
online at: http://bit.ly/2r3M5vf. 
An infographic addressing the issue 
is available online at: http://bit.
ly/2rJPtyf.  n
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States Moving to Throw Out Med/Mal Caps

The Florida Supreme Court ruled 
recently that caps placed on med-

ical malpractice damages in personal 
injury cases are unconstitutional.

The Florida cap was passed in 
2003 as a way of controlling alleged 
skyrocketing malpractice insurance 
rates.

The court ruled on a case brought 
by Susan Kalitan, who sued multiple 
healthcare providers involved in her 
care after her esophagus was perfo-
rated during outpatient surgery for 
carpal tunnel syndrome. She ulti-
mately received a verdict in excess of 
the amount allowable by law, explains 
her attorney, Scott Schlesinger, JD, 
partner with Schlesinger Law Offices 
in Fort Lauderdale, FL.

The jury awarded $4 million 
in noneconomic damages, but the 
amount was reduced by about $2 mil-
lion due to the caps. Kalitan appealed 
and, in 2015, the 4th District Court 
of Appeal ruled that the damage caps 
were unconstitutional, pointing to 
the Florida Supreme Court’s 2014 
decision in a similar setting involving 
a wrongful death case.

More than eight years after the 
original Kalitan verdict, the 4-3 
ruling by the Florida Supreme 

Court puts an end to the contro-
versy, Schlesinger says. The majority 
opinion noted that “Caps on non-
economic damages arbitrarily reduce 
damage awards for plaintiffs who 
suffer the most drastic injuries.” (For 
more information on this case, see the 
story in Legal Review & Commen-
tary, included with this issue.)

While the law requiring caps 
differed per individual case, the 
recent ruling paves the way for any 
injured plaintiffs to challenge the 
caps, Schlesinger says.

Wisconsin may be on a similar 
path as Florida. An appellate 
court there made a similar ruling, 
determining that a $750,000 cap 
on medical malpractice claims is 
unconstitutional. The next stop is the 
Wisconsin Supreme Court.

The appellate court ruled that 
a Milwaukee woman who lost all 
four limbs should collect the $16.5 
million for pain and suffering 
awarded to her and her husband, 
rather than the $750,000 maximum 
allowed by law.

“We conclude that the statutory 
cap on noneconomic damages is 
unconstitutional on its face,” Judge 
Joan Kessler wrote in the 19-

page unanimous opinion by the 
three-judge First District Court 
of Appeals panel. “Wisconsin’s 
cap on noneconomic medical 
malpractice damages always reduces 
noneconomic damages only for the 
class of the most severely injured 
victims who have been awarded 
damages exceeding the cap, yet 
always allows full damages to the less 
severely injured malpractice victims.”

The Wisconsin case involved 
Ascaris Mayo, a 57-year-old mother 
of four who had her limbs amputated 
in 2011 after a Strep A infection that 
led to septic shock and the loss of 
all four limbs. Wisconsin law caps 
noneconomic damages in medical 
malpractice cases at $750,000, 
but does not put a ceiling on the 
amount that could be awarded for 
economic damages. The jury awarded 
economic damages of $8.8 million, 
but the jury’s $16.5 million award for 
noneconomic damages was reduced 
to the state cap.  n
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Anthem Settles Breach Lawsuit for $115 Million

Insurance giant Anthem has agreed 
to settle a class action lawsuit over 

a 2015 cyberattack for $115 million, 
the plaintiffs’ attorneys announced 
in June.

The cyberattack led to the theft 
of the personal information of 78.8 
million people. If approved by the 
court, the settlement will be the 
largest data breach settlement of 
its kind in history, according to 
plaintiffs’ attorneys from Altshuler 

Berzon, Cohen Milstein, Girard 
Gibbs, and Lieff Cabraser.

According to the proposed 
settlement, the $115 million fund 
will be used to provide data breach 
victims at least two years of credit 
monitoring, cover out-of-pocket 
expenses incurred because of the 
data breach, and to compensate 
customers already enrolled in credit 
monitoring.

Anthem must guarantee a certain 

amount of funding for information 
security and to implement or 
maintain changes to its data security 
systems, including encryption and 
archiving of sensitive data with strict 
access controls.

More than 100 lawsuits were 
filed against Anthem nationwide 
after the breach, and the cases were 
consolidated in the United States 
District Court for the Northern 
District of California.  n
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$130,000 in Penalties for Illegally Deferring 
Notice of Breach

The Department of Justice (DOJ) 
recently announced a settlement 

with CoPilot Provider Support 
Services, a New York corporation 
that provides support services to 
the healthcare industry, after the 
company waited more than a year to 
provide notice of a data breach that 
exposed 221,178 patient records.

The company said it delayed 
reporting because of an ongoing FBI 
investigation, but the settlement 
makes clear that the government 
expects covered entities to comply 
with reporting requirements unless 
explicitly asked to delay reporting by 
law enforcement.

CoPilot agreed to pay $130,000 in 
penalties and improve its notification 
and legal compliance program, 
according to the DOJ.

Physicians use CoPilot’s website 
to determine insurance coverage for 
certain medications. An unauthorized 
person gained access to confidential 
patient reimbursement data via 
CoPilot’s administration interface, 
PHPMyAdmin, on Oct. 26, 2015, 

the DOJ explained. The intruder 
downloaded reimbursement-related 
records for 221,178 patients — 
including names, gender, dates of 
birth, addresses, phone numbers, and 
medical insurance card information. 
Of the patients affected, 25,561 were 
residents of New York; 11,372 of 
the New York patients’ records also 
included Social Security numbers.

In mid-February 2016, the FBI 
opened an investigation at CoPilot’s 
request, focusing on a former em-
ployee whom the company believed 
was the intruder.

On Jan. 18, 2017, CoPilot 
provided formal notice to affected 
consumers in New York. The notifica-
tions were issued more than one year 
after CoPilot learned of the breach of 
patient data.

“Although CoPilot asserted that 
the delay in providing notice was due 
to an ongoing investigation by law 
enforcement, the FBI never deter-
mined that consumer notification 
would compromise the investigation, 
and never instructed CoPilot to delay 

victim notifications,” the DOJ said. 
“General Business Law § 899-aa 
requires companies to provide notice 
of a breach as soon as possible, and 
a company cannot presume delayed 
notification is warranted just because 
a law enforcement agency is investi-
gating.”

CoPilot agreed to pay $130,000 in 
penalties and strengthen its HIPAA 
compliance program. The agreement 
also states that, in the future, the 
company should not delay breach 
notification to consumers, “unless 
explicitly directed in writing by an 
authorized law enforcement official 
investigating the incident for criminal 
prosecution, in which that consumer 
notice of the incident would impede 
the investigation. In such an event, 
CoPilot must request a date when 
notification can be provided, and if 
a date is not forthcoming, maintain 
contact with the law enforcement 
agency until approval for notification 
pursuant to GBL § 899-aa is 
provided.”  n

Too Much Focus on Satisfaction Scores: 
The Patient Isn’t Always Right
Ethicists advocate zero tolerance for disrespect

I s a patient, family member, or other 
visitor being rude or disrespectful 

to clinicians? It’s happening more 
frequently, says Mary Faith Marshall, 
PhD, FCCM, co-director of the 
Center for Biomedical Ethics and 
Humanities at Charlottesville-based 
University of Virginia.

“We make sure there is 

institutional attention to that. As far 
as we’re concerned, it’s not okay,” says 
Marshall.

Clinicians often felt they had no 
recourse if a patient or family behaved 
disrespectfully. “For a long time, the 
thinking was — with nursing staff 
especially — that we just need to suck 
it up,” says Marshall. A different set 

of rules might apply to patients who 
are decisionally incapable. However, 
disrespectful behavior was happening 
with patients and families for all 
kinds of reasons. “Our thinking is 
that you don’t get to come act in ways 
you wouldn’t be able to do outside the 
hospital, just because you are ill,” says 
Marshall. “We are approaching close 
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to a zero-tolerance policy for that.”
If a person is acting in an 

unacceptable manner, hospital 
security notifies the person that if he 
or she interferes with patient care, 
he or she will be asked to leave. If it 
happens again, the person is asked 
to leave for 24 hours. “If it happens 
a third time, they don’t get to come 
back,” says Marshall.

Law enforcement have gotten 
involved in several recent cases. “The 
unit managers are learning that this 
is the institution’s approach,” says 
Marshall.

Patient Satisfaction 

Scores

Patients always are given a 
brochure on their rights and 
responsibilities, based on The Joint 
Commission guidelines. Often, 
patients focus only on the rights, and 
ignore the fact that they also have 
responsibilities.

“That’s the piece that everybody 
forgets,” says Lucia D. Wocial, 
PhD, RN, FAAN, a nurse ethicist at 
Fairbanks Center for Medical Ethics 
at Indiana University Health in 
Indianapolis.

Overemphasis on patient 
satisfaction scores is one underlying 
factor. “Part of the unruly behavior 
stems from reimbursement that’s tied 
to patient satisfaction,” says Wocial. 
“Clinicians misunderstand what that 
means.”

Some believe that in order to get 
good satisfaction scores, they have to 
acquiesce to everything that a patient 
or family demands. “And that’s 
actually not true. To tolerate bad 
behavior is a mistake,” says Wocial.

Virtually all patients and family 
members at the hospital are in crisis 
for one reason or another. “But 
clinicians need to be reminded that 

they owe the same duty to themselves 
that they owe to patients. Clinicians 
deserve respect,” says Wocial.

Few would argue that point. 
Still, sending the message to people, 
“Visiting is a privilege. If you can’t 
abide by our rules, you are no longer 
welcome here,” is an unenviable task.

“Nobody wants to kick a family 
out. But it’s not being mean — it’s 
holding them to a standard. The fact 
is, being on property, for nonpatients, 
is a privilege,” says Wocial. She 
suggests reminding unruly individuals 
that they are in a public place where 
healing needs to take place, and if 
they can’t contribute to a healing 
environment, they cannot be present.

There are limits to patients’ 
autonomy. “Autonomy isn’t ‘I get 
what I want.’ Clinicians need to be 
reminded of what, in nursing, we call 
‘everyday ethical comportment,’” says 
Wocial.

Organizations need to remind staff 
that patient satisfaction doesn’t mean 
letting people do whatever they want, 
argues Wocial: “That, for me, is a 
professional ethics issue.”

Be Aware of Policies

Many clinicians are unaware of 
what existing hospital policies have 
to say regarding behavior of patients 
and visitors. “In fact, policies are 
there to support you when things are 
not going well,” says Wocial. “For 
instance, our organization’s visitor 
policy gives quite a lot of latitude to 
a bedside nurse who feels that people 
are being disruptive.”

Policies on visitation typically 
define visiting hours, who may come, 
and when visiting may be restricted, 
particularly during infectious disease 
outbreaks.

An “open access” policy 
contributes to misunderstandings. 

On one occasion, a family member 
brought bedding to sleep on the 
floor of the ICU, making it difficult 
for nurses to get to the patient’s IV 
pump. “That’s a safety issue,” says 
Wocial. “‘Open access’ doesn’t mean 
everything is acceptable.”

Another family set up a cook stove 
in the waiting room. “I get that you 
are from out of town and hotels are 
expensive. We understand all that and 
we feel badly,” says Wocial. “But that 
doesn’t mean you may claim chairs 
in the lounge and literally camp out 
there for days.”

Clinicians need skills to de-
escalate. “Nobody goes a day without 
some kind of conflict, but conflict 
management is a skill that is rarely 
taught,” says Wocial. “Security doesn’t 
need to be called every time.”

Learning how to navigate conflict 
is an essential skill, says Wocial, “if 
we in healthcare want to effectively 
address the incivility that feels 
omnipresent both in the hospital and 
in society at large.”

Wocial suggests quietly, respectful-
ly telling patients, “You may not yell 
at me, throw things at me, or threaten 
me,” “I’m not sure you realize this, 
but you are talking very loudly,” or 
“Please tone it down.”

“And if that doesn’t work, there 
needs to be a mechanism to back it 
up,” says Wocial.  n
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CME/CE INSTRUCTIONS

CME/CE QUESTIONS

1. What does John Littig, ARM, 

with The Risk Authority 

Stanford, say about how 

medical malpractice reserves 

can affect an overall risk 

management program?

a . They generally have no effect .

b . Getting the reserve estimate 

wrong can undercut an otherwise 

successful risk management 

program .

c . Reserve estimates are 

usually wrong, so they usually 

are detrimental to the risk 

management program .

d . Reserves almost always are 

overestimated to give the risk 

management program a false 

impression of success .

2. What does Darrell Ranum, vice 

president of patient safety 

and risk management with 

The Doctors Company, say 

about “no news is good news” 

regarding reporting lab results 

to patients?

a . It is a risky policy .

b . It is a best practice .

c . It is rarely used by healthcare 

providers .

d . It is appropriate only with 

noncritical results .

3. Which of the following is true 

regarding physicians suing 

hospitals after investigations for 

problematic behavior, according 

to Sarah E. Coyne, JD?

a . Physicians usually lose those 

lawsuits against hospitals .

b . Physicians usually prevail in 

those lawsuits against hospitals .

c . Federal law prohibits such 

lawsuits .

d . Federal law allows such 

lawsuits, but most state laws 

prohibit them .

4. Under the Healthcare Quality 

Improvement Act, how long 

does a hospital have to 

investigate a physician before 

the doctor can request a 

hearing?

a . 7 days

b . 14 days

c . 21 days

d . 28 days
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News: A woman presented to 
a hospital for the treatment 
of carpal tunnel syndrome. 

After awaking from the surgery, she 
experienced tremendous pain and, after 
discharge, was found unresponsive in 
her home. After determining her pain 
was caused by a perforated esophagus 
arising out of negligent anesthetic 
administration, the patient filed suit and 
received a judgment of more than $4.7 
million.

The noneconomic portion of the judgment was later 
substantially reduced by the trial court pursuant to a 
statutory damages cap. The patient appealed the reduction 
to the Florida appellate court. The cap was found to be 
unconstitutional by the appellate court, and the defendants 
again appealed. After reviewing the case, the Supreme 
Court of Florida agreed with the appellate court and 
plaintiff, holding the statutory cap to be unconstitutional.

Background: In 2007, a woman went to a hospital 
in Florida for outpatient surgery to treat carpal tunnel 
syndrome in her wrist. The patient was placed under 

general anesthesia for the surgery, part of which required 
intubation. During intubation, one of the tubes perforated 
the patient’s esophagus. Prior to the surgery and 
incident intubation, the patient did not experience any 
complications with her esophagus or report any bodily 
pain unassociated with her carpal tunnel.

When the patient awoke in recovery, she complained 
of excruciating pain in her chest and back. The 

anesthesiologist was notified, who 
ordered a drug be administered for the 
chest pain and concluded there were 
no complications with the patient’s 
heart. The anesthesiologist was 
unaware of the perforated esophagus. 
The patient was discharged from the 
hospital, and the patient’s neighbor 
drove her home.

The next day, the patient’s neighbor 
found her unresponsive, and drove 
her to the ED. Upon discovery of the 
perforation, the patient was rushed 
into lifesaving surgery to repair her 
esophagus. The next thing the patient 

remembered was waking up in the 
ICU after being in a drug-induced coma for several weeks. 
The patient underwent additional surgeries and required 
intensive therapy to begin eating again and to regain her 
mobility.

The patient eventually filed suit against the hospital, 
the anesthesiologist, a certified registered nurse anesthetist, 
and a student registered nurse anesthetist, among other 
defendants, for medical malpractice. The complaint raised 
issues, including personal liability and vicarious liability, 
the extent of the plaintiff’s injuries, and significantly, 
whether she suffered a “catastrophic injury” as defined by 
Florida Statute § 766.118.
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At trial, the plaintiff testified 
that she continued to suffer from 
pain throughout the upper half of 
her body and from serious mental 
disorders because of the traumatic 
incident and the loss of independence 
because of her body’s physical 
limitations following this incident.

The trial court submitted two 
questions to the jury: (1) whether 
the nurse acted as an agent of the 
university employee when he was 
supervising the student during the 
administration of the anesthesia to 
the plaintiff, and (2) whether the 
plaintiff suffered a catastrophic injury, 
defined as a “permanent impairment 
constituted by either ... [s]pinal cord 
injury involving severe paralysis of 
an arm, a leg, or the trunk ... [or] 
[s]evere brain or closed-head injury 
evidenced by a severe episodic 
neurological disorder” by the Florida 
statute.

The jury ultimately found in 
the plaintiff’s favor, allocating 50% 
liability to the anesthesiologist, 35% 
liability to the hospital, 10% liability 
to the certified registered nurse 
anesthetist, and 5% liability to the 
student registered nurse anesthetist. 
The jury awarded the plaintiff 
more than $4.7 million in total 
damages, the noneconomic damages 
amounting to $2 million for past 
pain and suffering and $2 million for 
future pain and suffering.

The trial judge reduced the award 
by almost $3.3 million pursuant to 
two controlling statutory provisions 
that capped noneconomic damages 
in Florida medical malpractice cases, 
and post-trial motions abounded 
from both sides. The District Court 
of Appeal of Florida applied a Florida 
Supreme Court case, Estate of McCall 
v. United States, 134 So.3d 894 (Fla. 
2014), and held the statutory caps 
to be unconstitutional, ultimately 
reinstating the entire jury verdict. 

The defendants then appealed to 
the Supreme Court of Florida, who 
affirmed the appellate court.

What this means to you: To 
first address factual lessons, there 
are safeguards anesthesiologists can 
use before intubation to ensure 
there are no anatomical anomalies 
or respiratory issues that would put 
a patient at higher risk for injury 
during intubation. An inspection 
of the patient’s throat during the 
anesthesiologist’s preprocedural visit 
is the standard of care along with 
questions about previous experiences 
the patient may have had while under 
anesthesia, smoking history, and past 
or current respiratory illnesses.

Once in the recovery room, the 
patient’s complaints of severe pain 
should have been investigated further, 
as the type of pain the patient was 
experiencing was not typical following 
carpal tunnel surgery. Once a cardiac 
source was eliminated, the physician 
was required to investigate the source 
of the patient’s unusual pain, rather 
than mask it with analgesics.

The most salient legal warning 
from this case is Florida’s law 
regarding statutory caps is in flux. 
Both the Florida appellate court and 
the Florida Supreme Court applied 
the 2014 Florida Supreme Court 
case, Estate of McCall, and found the 
statutory cap to be unconstitutional. 
Estate of McCall involved the 
wrongful death of a mother following 
the birth of her son. The issue in 
that case was whether a statutory cap 
violated the equal protection clause 
because the cap “imposes unfair 
and illogical burdens on injured 
parties” and “does not bear a rational 
relationship to the stated purpose that 
the cap is purported to address, the 
alleged medical malpractice insurance 
crisis in Florida.”

In reaching its conclusion on 
this issue, the Florida Supreme 

Court focused on the arbitrary 
distinctions created by § 766.118(2) 
and (3), Florida statutes which, 
with narrow exceptions, generally 
prevent plaintiffs from recovering 
more than $500,000 in noneconomic 
damages against practitioner 
defendants, and $750,000 against 
nonpractitioner defendants. However, 
if the negligence “resulted in a 
permanent vegetative state or death” 
or “special circumstances” exist with 
a “particularly severe” noneconomic 
harm to the plaintiff, then the statute 
permits recovery up to $1 million 
against practitioner defendants, and 
$1.5 million against nonpractitioner 
defendants.

The court entertained a 
hypothetical involving three plaintiffs 
injured to varying degrees by the 
same defendant. It then noted 
that the plaintiffs would be treated 
differently under the statute based 
on the degree of their injury; i.e., a 
more severely injured plaintiff could 
fail to recover the full amount of their 
damages, whereas a lesser injured 
plaintiff would be successful in 
recovery. Thus, the court found that 
the statute discriminated between 
slightly and severely injured plaintiffs 
and defendants who cause minor or 
severe injuries. The court went on 
to hold that the statutory cap failed 
the rational basis test since its stated 
purpose, preventing the exodus of 
physicians from Florida, bore no 
rational relationship to the statutory 
cap.

The Florida Supreme Court ap-
plied Estate of McCall to the instant 
case and reached a similar result. 
The court again inquired into the 
arbitrariness of the statutory cap, 
and considered the same hypotheti-
cal group of injured plaintiffs and 
offending defendants. Sections 
766.118(2) and (3) involving “cata-
strophic injury” capped noneconomic 



2   |   SUPPLEMENT TO HEALTHCARE RISK MANAGEMENTTM / August 2017 SUPPLEMENT TO HEALTHCARE RISK MANAGEMENTTM / August 2017   |   3

damages similarly to statute in Estate 
of McCall. The court noted that 
an amputated hand was as equally 
catastrophic as being put in a vegeta-
tive state, and found that the statute 
arbitrarily discriminated.

After concluding that the statute 
violated the state equal protection 
clause, the court noted the dearth of 
evidence showing an ongoing crisis 
in the medical community relating 
to an outflow of professionals, thus 
undermining the allegation that the 

statute prevented such an exodus.
Considering its analysis, the 

Florida Supreme Court affirmed the 
appellate court, holding § 766.118 
unconstitutional and effectively 
reinstating the plaintiff’s jury award. 
It is important to note that as of 
the writing of this article, the final 
outcome case is not confirmed as 
the deadline for the parties to seek a 
rehearing has not yet expired.

The reasoning from this case can 
clearly extend to other jurisdictions 

that have a similar lack of evidence of 
an ongoing medical crisis. As such, 
it is possible that legislation may 
change elsewhere, but for now, § 
766.118 of the Florida statutes will 
no longer be available to defendants 
to reduce noneconomic damages 
awards.  n

REFERENCE
 Decided on June 8, 2017 in the 

Supreme Court of Florida, Case No. 

SC15-1858.

Couple Unsuccessful on Failure-to-Diagnose Claim

News: In mid-2010, a man 
presented to a Brooklyn 

hospital with a variety of symptoms, 
but was discharged. He eventually 
required further treatment, and he 
and his wife sued both the hospital 
and treating medical professional. 
After hearing motions for summary 
judgment from both defendants, 
the New York trial court granted 
the motions and dismissed the 
complaint.

In April 2017, the Appellate 
Division of the New York State 
Supreme Court affirmed the 
summary judgment rulings. 
The appellate panel reached its 
conclusion based on the evidence 
submitted by the defendants and the 
plaintiff’s lack of evidence.

Background: On May 27, 2010, 
a man was admitted to the ED of a 
Brooklyn, NY, medical center due 
to fever, chills, headache, joint pain, 
dizziness, and bilateral ear pain since 
the previous day. All the man’s vital 
signs were normal and stable, as was 
his temperature.

The physician’s assistant who 
treated the patient performed a 
thorough physical and cardiovascular 
examination of the patient. The test 

results were normal, thus ruling 
out various types of infections 
such as bacterial ear infection, 
exudative tonsillitis, bronchitis, and 
pneumonia. The physician’s assistant 
noted the patient’s condition as 
stable and improved. He was then 
diagnosed with viral syndrome and 
subsequently discharged from care 
with instructions to follow up with 
his primary care physician and to 
return to the ED if his symptoms 
worsened.

A week later, on June 3, 2010, 
the patient presented at a different 
hospital in Manhattan complaining 
of fever, nausea, and headache for 
the preceding 10 days. The patient’s 
temperature was 103.3 degrees, and 
he was admitted to the hospital, 
where he ultimately was diagnosed 
with and treated for endocarditis.

The patient and his wife 
subsequently sued the Brooklyn 
hospital and the physician’s assistant 
in Kings County Supreme Court 
(New York’s lowest-level court), 
alleging the defendants’ failure 
to diagnose and properly treat 
the patient amounted to medical 
malpractice. The defendants 
separately moved for summary 

judgment dismissing the complaint 
against each of them, and the court 
granted each motion, dismissing 
the complaint. The plaintiffs 
then appealed the decision to the 
appellate division of the supreme 
court.

Opening its opinion, the 
appellate panel listed the two 
elements of a medical malpractice 
claim in New York as (1) a deviation 
or departure from accepted medical 
practice, and (2) evidence that 
such departure was the proximate 
cause of injury. The court noted 
that the initial burden rests on the 
defendant to show conformity with 
the requisite standard of care in a 
summary judgment dismissing the 
complaint in a medical malpractice 
action or that the plaintiff was not 
injured by the lack of conformity 
with the applicable standard.

After reviewing the record, the 
panel concluded that the defendants 
successfully met their burden to 
warrant judgment as a matter of 
law in their favor by submitting 
testimonial, documentary, and expert 
affirmation evidence demonstrating 
conformity with good and accepted 
medical practice in rendering care to 
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the plaintiff, and that the plaintiff’s 
nonspecific symptoms, his stable 
vital signs, and his normal physical 
examination rendered further 
diagnostic testing by the defendants 
unwarranted.

The court held that the 
plaintiffs failed to raise a triable 
issue of fact in opposition to the 
summary judgment motions. This 
was because their expert’s opinion 
that additional medical testing 
should have been undertaken was 
conclusory, speculative, and based 
largely on hindsight reasoning. The 
plaintiffs also were unsuccessful in 
maintaining additional contentions 
on appeal as they were either 
improperly raised for the first 
time on appeal or determined to 
be without merit. Accordingly, 
the appellate panel held that the 
trial court properly granted the 
defendants’ motions for summary 
judgment, and dismissed the 
complaint.

What this means to you: This 
case illustrates the importance of 
developing a firm understanding 
of expert witness qualification. 
The mistake committed by the 
plaintiffs in this complaint is a 
potential pitfall that poses threats 
to any party involved in litigation. 
Expert witness testimony is very 
frequently pivotal in a case: Courts 
and juries often deal with conflicting 
expert testimony and are required 
to weigh which expert’s testimony 
is more credible. A party’s reliance 
on conclusory expert testimony is 
tremendously dangerous. As such, it 
may be wise for litigants to submit 
questionable expert witness reports 
to a removed attorney for evaluation. 
This provides a second set of eyes 
from a neutral source and can reduce 
cost up front because a report based 
on conclusory reasoning at the 
summary judgment phase easily 

creates judgments as a matter of law, 
with the only recourse an expensive 
and time-consuming appeal. Failure 
to recognize the inadmissibility 
of evidence can quickly cost an 
attorney the case for the client.

This case also shows the merits 
of re-examining the value of a case 
before proceeding to an appeal. 
Rather than investing precious 
time and resources into filing an 
appeal, the parties may again confer 
and mediate to reach a settlement. 
A party seeking appeal typically 
faces a difficult burden under the 
judicial appellate system in the 
United States; a low percentage of 
judgments are overturned, and thus 
settlement should be considered as 
a possible outcome to mitigate the 
risks faced pursuing a questionable 
appeal.

Along a similar vein, at the outset 
of an appeal, it is frequently a wise 
decision to change counsel from 
trial to appeal. While it is true a trial 
team who has worked with a certain 
case for several years already knows 
the facts of the case, the team’s 
ability to marshal the facts as they 
stand may very well have already 
been exhausted at the trial level. A 
fresh set of eyes may be worth the 
cost. It also is likely that the trial 
team became emotionally invested 
in the case and their arguments over 
the life of the case at the trial level, 
or that the team will struggle to view 
the case in a sterile appellate lens. 
Furthermore, attorneys dedicated to 
appellate practice may have stronger 
mastery over appellate standards 
and processes, and are in a better 
position to navigate an appeal.

Turning to the underlying 
medical facts in this case, the 
physician’s assistant here made an 
important decision in requesting 
that the patient follow up with 
his primary care physician if his 

symptoms did not improve. This 
was wise for two reasons. First, the 
future care is shifted to a different 
physician, and provides a second pair 
of eyes on the medical diagnosis. 
The second reason requesting the 
patient follow up is a good policy is 
that the burden shifts to the patient 
to affirmatively seek care if anything 
becomes problematic. Suggesting 
a patient follow up will, of course, 
not overcome a severe deviation 
from the applicable standard of 
care, but it is certainly a factor that 
shows responsibility and care for 
patients. This may weigh well in the 
healthcare provider’s favor in jury 
trials.

This case demonstrates the 
tremendous value in using smart 
procedural tactics during litigation. 
Motions for summary judgment 
require a significant amount of time 
and resources to effectively prepare. 
However, when executed well, such 
motions can win a case and prevent 
the risks inherent in any litigation 
or trial as well as the considerable 
expense. The investment often is 
worthwhile and serves to save parties 
money in the long term.

Finally, in this case the defendants 
were represented by two different 
firms, and the two plaintiffs were 
represented by one attorney. Putting 
pressure on an attorney in litigation 
can result in mistakes on their behalf 
or on more favorable settlements, 
especially when deadlines for 
responses and appearances approach. 
Taking advantage of what are usually 
the defense’s superior resources by 
pursuing available motions can pay 
important dividends in this regard.  n

REFERENCE
 Decided on April 26, 2017, in the 

New York Supreme Court, Appellate 

Division, Second Department, Case 

No. 2015-01557.
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