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SECTION 
123 OF THE 

CONSOLIDATED 
APPROPRIATIONS 

ACT OF 2021 
INCLUDED A 

STATEMENT THAT 
APPEARED TO 

RESTRICT WHO 
CAN RECEIVE 
TELEHEALTH 

SERVICES FOR 
MENTAL HEALTH.

Telemedicine Law Changes 
Confusing, but Waivers  
Protect During Pandemic

The COVID-19 pandemic 
prompted several changes to 
telehealth laws and rules, most 

of them representing 
an expansion of 
remote patient care 
options and a relaxing 
of requirements. 
However, one 
legislative change has 
caused some confusion 
and concern over an 
apparent tightening of 
telehealth rules.

Passed in December 
2020, Section 123 
of the Consolidated 
Appropriations Act 
of 2021 included 
a statement that 
appeared to restrict 
who can receive 
telehealth services for 
mental health:

“Payment may not be made under 
this paragraph for telehealth services 

furnished by a physician or practitioner 
to an eligible telehealth individual for 
purposes of diagnosis, evaluation, or 

treatment of a mental 
health disorder unless 
such physician or 
practitioner furnishes 
an item or service in 
person, without the 
use of telehealth.”

The phrase “un-
less such physician or 
practitioner furnishes 
an item or service 
in person, without 
the use of telehealth” 
caused some hospital 
leaders to think the 
law stops the use of 
telehealth as it has 
been used during the 
pandemic.

The new law states 
that a practitioner must see 

the patient in person in the six months 
before the telehealth service. (The full 
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EXECUTIVE SUMMARY

Legislation passed in December 2020 changed some telehealth requirements 

for mental health services . The change has prompted concern over false 

claims .

• The new law requires an in-person visit before telehealth can be used .

• The change does not apply while the public health emergency continues .

• Switching to the new requirement will be important after the pandemic 

waivers expire .

text of the legislation is available online 
at: https://bit.ly/3vbP2LN.)

The act changes the Medicare 
telehealth coverage statute, expanding 
Medicare payment beyond substance 
use disorder treatment to more 
broadly cover treatment of mental 
health disorders, explains Chad 
Anguilm, MBA, vice president of 
in-practice technology services with 
Medical Advantage in Ann Arbor, 
MI.

“It’s been well documented that 
the need for access to mental health-
care is high, especially consider-
ing the shortage of mental health 
practitioners nationwide, particularly 
in rural areas,” he says. “Under this 
new law, Medicare will cover the 
telehealth mental health service only 
if the practitioner has conducted an 
in-person consult with the patient in 
the prior six months and subsequent-
ly continues to conduct in-person 
exams. Otherwise, Medicare will not 
pay for the service.”

Waivers Still Protect

The legislation may be complex, 
but the good news is it does not 
interfere with the current use of 
telehealth during the pandemic, says 
Jacob J. Harper, JD, an attorney 
with Morgan Lewis in Washington, 
DC. In fact, the legislation is 
meant to expand the availability of 
telehealth services.

“This is the first step in the 
growing expansion of telehealth 
services for Medicare beneficiaries. 
This particular provision is specific 
to mental health services, so it is 
limited,” Harper explains. “For 
mental health and substance abuse 
services, the federal government has 
long recognized that telehealth is an 
easier fit into those areas. I think that 
is why they’re looking at expansion.”

That expansion will happen 
soon, and Section 123 addresses the 
need to ensure quality care, Harper 
explains. Section 123 does not apply 
while the COVID-19 emergency 
continues.

“Whatever the provider has been 
doing during the public health 
emergency, those waivers are still in 
place, and there is not going to be 
a pulling back of telehealth services 
without a lot of ample notice from 
CMS and others,” Harper says. “By 
the time the public health emergency 
ends, there will be a fulsome, full-
coverage option available so that all 
the investments hospitals have made 
to provide telehealth services aren’t 
going to go to waste.”

The legislation looks forward 
to a post-pandemic time in which 
telehealth services for mental health 
will need more oversight than during 
the pandemic, when allowances were 
made because patients could not 
make in-person visits to healthcare 
facilities.
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“We’re all thinking now about off-
ramps from how we operated during 
the public health emergency with the 
waivers. I view this as a first attempt 
at making a permanent solution,” 
Harper says. “They said we’re pretty 
comfortable now providing mental 
health services virtually, so we’re only 
going to require that it be for an 
established patient. Then, you can use 
telehealth in way very similar to what 
you did during the pandemic.”

Still Eased From Before

The Department of Health and 
Human Services and CMS will not go 
back to the pre-pandemic restrictions 
on telehealth, such as the originating 
site requirement and geographic area 
restrictions, Harper says. Doing so 
would make it impossible to continue 
providing current telehealth services.

“Needing to be in a physician’s 
office or hospital to receive telehealth 
services doesn’t really lend itself to the 
type of telehealth that we’ve grown 
accustomed to during the pandemic,” 
he says.

COVID-19 has complicated 
in-person visits, but there also is a 
growing need for access to mental 
healthcare. There is a shortage 
of mental health practitioners 
nationwide, particularly in rural 
areas where it is more difficult to 
see a practitioner in person, says 
Heather Macre, JD, director with 
Fennemore Craig in Phoenix. The 
Section 123 change is not discussed 
in the legislative history for the act, so 
it is difficult to tell the impetus for it, 
Macre says, particularly considering 
recent actions to put mental health 
services on par with other services 
regarding telehealth.

Harper says the recent legislation 
is a step forward for the expansion of 
telehealth services in mental health, 

even though after the public health 
emergency it requires an in-person 
visit with the patient and physician 
before they can use telehealth. 
This is more restrictive than what 
the COVID-19 waivers allowed, 
but better than the pre-pandemic 
requirements.

“It goes part of the way to 
what the telehealth community is 
ultimately looking to achieve, but not 
all the way there,” Harper says. “There 
are going to be restrictions in place, 
but you’re not going to have the 
geographic area restrictions and the 
originating site requirement. I think 
it’s positive, but for a lot of people in 
telehealth it won’t go far enough.”

Only Mental Health

It is important to note this 
requirement only applies to mental 
health services provided via telehealth 
and not all services on the Medicare 
telehealth services list, says Joelle 
M. Wilson, JD, an attorney with 
Polsinelli in Chicago.

“Prior to the passage of the act, the 
provision of mental health services 
provided via telehealth was extremely 
limited. Hospitals and physicians 
should ensure that telehealth 
services provided, including mental 
health services, align with current 
regulatory requirements to limit False 
Claims Act implications,” she says. 
“Additionally, providers should be 
prepared to transition their current 
telehealth practices post-public health 
emergency, when many of the waivers 
and flexibilities instituted to expand 
access to care will expire.”

Any oversight in moving to more 
restrictive requirements could lead to 
false claims submitted to Medicare. 
“Fraud is a growing concern with 
telehealth, so there is always a 
concern about the False Claims Act 

overpayments with any service. There 
definitely is scrutiny of how these 
services have been implemented over 
the past year or so, and that scrutiny 
will continue after the public health 
emergency ends,” Harper says.

If providers suspect a false claims 
issue, they should report it. “Self-
reporting is required and often leads 
to lighter sanctions, particularly 
where there is a change in the law, 
as is the case here,” she says. “In 
addition, providers should try to 
ameliorate this by arranging in-person 
visits for mental health patients on 
Medicare. It remains to be seen how 
this new language will be enforced.”

Some May Be 

Challenged

After the public health emergency, 
Section 123 could pose a problem 
for patients who have depended on 
telehealth for mental health services 
during the pandemic, says Andria 
Jacobs, chief operating officer of 
PCG Software, a solutions provider 
for healthcare organizations in Las 
Vegas. Once the rule goes into effect, 
patients might not be eligible for 
telehealth services until they can see 
the practitioner in person.

“This poses a very detrimental 
access to care problem, as most 
patients haven’t been physically seeing 
the doctor during the pandemic. 
They’ve been turning to telehealth 
and remote care services,” she says.

With one in five adults and one 
in six youth experiencing a mental 
health disorder each year, this rule 
puts mental health providers and 
their patients at extreme risk, Jacobs 
says. If patients are seen in the 
emergency department (ED) and 
referred to psychiatric care, they 
would have to see the provider in 
person before any remote services 
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are rendered. The physical visit to 
the ED would not count for the in-
person requirement.

When reviewing claims, software 
companies will scan through to 
look for an office visit with a place 
of service and no indicator that it 
was performed remotely within a 
six-month period, Jacobs explains. 
If this is not found, providers will 
be at risk for false claims. Adjusting 
expectations after the pandemic 
period will be crucial to avoiding 
liability.

“The changes made to the 
telemedicine law have definitely put 
hospitals and physicians at risk of 
False Claims Act allegations if they 
continue to not meet criteria of seeing 
the patient within six months,” she 
says.  n
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EXECUTIVE SUMMARY

Watch out for common mistakes made after receiving notice of a medical 

malpractice lawsuit . The first steps taken after service can affect the outcome .

• Do not be overly defensive .

• Carefully consider early offers .

• Review the facts and assess the case as early as possible .

Avoid the Most Common Mistakes  
When Facing a Lawsuit

When a healthcare professional 
receives notice of a lawsuit, 

everything he or she does from 
that moment forward can affect 
the outcome, for better or worse. 
Knowing the most common mistakes 
to avoid can help lead to the best 
resolution.

An overly defensive response can 
set everything off on the wrong foot, 
says Brett Timmons, JD, senior 
attorney with Sargent Law in Dallas.

“In my experience, when a 
hospital, doctors, or nurses try to 
circle the wagons as if they have 
something to hide, that really ramps 
up the other side. When faced with 
a medical malpractice lawsuit, you 
always want to be upfront and fully 
disclose the facts of what happened,” 

he explains. “Be fully transparent and 
do not withhold information that 
opposing attorneys are going to find 
during discovery.”

One of the biggest pitfalls that can 
lead to a longer and more contentious 
litigation is failing to preserve records, 
says Christopher J. Ryan, JD, an 
attorney with Dickinson Wright in 
Ann Arbor, MI.

In the healthcare context, most 
medical records must be kept for a set 
amount of time. But many hospitals 
and physicians do not think about 
documents outside the medical record 
that may later serve as key evidence in 
a medical malpractice case.

“Emails, text messages, pictures, 
voicemails, and other pieces of 
evidence should be preserved. As it 

relates to that patient, any auto-delete 
or automatic purging of documents 
should be stopped the moment a 
lawsuit is filed,” Ryan says.

Do Not Alter Records, 

Even with Good Intent

One of the worst mistakes a hos-
pital or physician can make is to alter 
records, regardless of motive, Ryan 
says. It might be illegal, depending on 
the jurisdiction and the nature of the 
alteration.

“But altering the records does not 
always mean there was an improper 
motive for doing so. After learning of 
a lawsuit, many physicians’ natural 
first reaction is to look up her or his 
documentation,” he says. “Often, 
the physician may remember key 
details about the interaction that, 
for whatever reason, did not make it 
into the medical record. Even if the 
physician alters the record to make it 
more accurate or more complete, it 
invites the other side to try to paint 
the alteration as a nefarious cover-up.”
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Many times, medical malpractice 
defendants do not secure an expert 
review of the records as soon as they 
receive notice of a lawsuit, says Kelli 
L. Sullivan, JD, shareholder with 
Turner Padget in Columbia, SC. That 
is a mistake.

“They often wait until the 
plaintiff’s expert is deposed and then 
try to secure an expert. It is important 
to know within the first 60 to 90 days 
of a case whether you can defend the 
case on standard of care, causation, 
both, or neither,” Sullivan says. 
“Knowing the medical pitfalls of your 
case can make your discovery and 
depositions more precise and allow 
you to focus on what makes your case 
winnable.”

If the physician holds a consent-
based insurance policy, an early 
review can help set the stage to 
manage expectations, she says. It 
is difficult to have a meaningful 
discussion with defendants about 
consent to settle without a good idea 
of the strengths and weaknesses of the 
case from a medical perspective.

Consider Early Offers

One of the biggest mistakes 
Sullivan has seen is the failure to 
consider an offer of judgment that 
comes early in the litigation process. 
In South Carolina, if a plaintiff files 
an offer of judgment and it is not 
accepted, and later receives a verdict 
equal to or better than the offer, the 
defendant is responsible for certain 
costs as well as interest in the amount 
of 8% per year on the ultimate 
verdict.

“Since courts are moving very 
slowly these days, and since medical 
malpractice cases in general take a 
long time to litigate, the 8% can add 
up very quickly, especially if there 
are appeals or similar delays in the 

case,” Sullivan explains. “A $200,000 
offer of judgment may not seem that 
important, but that number gets 
significantly higher three years later 
when the case is finally tried.”

For example, Sullivan explains that 
if a plaintiff files a $200,000 offer of 
judgment within the first few months 
of the case, and then three years later 
receives a $220,000 jury award, the 
defendant ends up paying $277,000. 
Many states have similar provisions.

“This point goes along with the 
earlier advice to evaluate your case 
early,” she says. “If you have evaluated 
the case up front, you have a good 
idea of the value of the case and 
can respond to these types of offers 
appropriately.”

Another mistake defendant 
physicians regret is a failure to 
adequately prepare for deposition.

“Many physicians really dislike 
taking time away from their practice 
and patients to spend hours preparing 
for a deposition. However, many 
times, cases are heavily influenced 
by how well the physician performs 
at deposition and whether they are 
likeable, articulate, and believable,” 
Sullivan says. “I often have at least 
two sessions with my clients that are 
two or three hours each. The first 
focuses on the fact and the records, 
and the second is a mock deposition, 
which is often videotaped for the 
physician to watch again to see where 
he or she can improve. It’s a time 
investment, but it pays off every 
time.”

Do Not Cut and Paste

Certain misjudgments on the 
part of physicians or hospitals can 
complicate, or even jeopardize, the 
results of a medical malpractice 
lawsuit, says Jeffrey M. Feldman, 
JD, founding partner of Feldman, 

Kleidman, Coffey & Sappe in 
Fishkill, NY. An example is altering 
patient medical records or distorting 
facts when communicating with 
patients and families to cover up the 
cause of a bad result.

Other pitfalls include casting 
blame on another physician for an 
unfavorable patient outcome, and 
billing for tests or procedures that are 
not performed, he says. Cutting and 
pasting entries within a chart without 
proofreading for accuracy can give 
a patient’s attorney fodder to allege 
that other aspects of the charting are 
inaccurate.

“Another mistake that medical 
providers can make is purchasing 
malpractice insurance coverage from 
a company based solely on price. If 
the insurer goes bankrupt because it 
is poorly capitalized, the physician or 
medical group in question may not 
have the insurance coverage needed 
when a claim is made or decided,” 
he says. “Think of it this way — you 
should not pay for a Ford and expect 
a Rolls Royce.”

Jack G. Gresh, JD, partner with 
Hall Booth Smith in Mount Pleasant, 
SC, says two significant issues lead to 
longer, more contentious litigation — 
and they go hand in hand.

First, failing to quickly and 
realistically evaluate the claim from 
the standard of care, causation, 
and damages perspective leads to 
unnecessarily drawn-out discovery. 
Set a goal to address these issues 
in the first 90 days of litigation, 
he suggests. These issues must be 
addressed anyway, so jump on them 
early.

“Similarly, the most underutilized 
tool a lawyer has, particularly now, is 
the telephone. Opening up a line of 
communication early with opposing 
counsel allows both to see the case 
from the other’s perspective,” he says. 
“Talk about what they see in their 
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case, get information informally, and 
establish rapport. Keeping those lines 
of communication open will allow the 
case to be resolved quicker and more 
efficiently than recalcitrant, close-to-
the-vest discovery.”

Early Evaluation Crucial

When evaluating a case in 
retrospect, both physicians and 
hospitals often regret a failure to 
evaluate the case early, says James 
E. Looper, Jr., JD, partner with 
Hall Booth Smith in Nashville. That 
evaluation must assess standard of 
care, causation, and damages.

“Without an evaluation of all 
three, either the suit is settled when 
it should have been tried, settled 
for too much money, or tried 
when it should never have seen the 
courtroom,” he says. “Each of these 
ends in a negative outcome that 
could have been avoided by having 
an early and accurate assessment of 
liability and damages.”

In addition, defendants sometimes 
regret defending a high-exposure case 
for mediation instead of trial.

“When the case is defended in this 
fashion, plaintiff counsel knows, and 
the value of the case is higher. But 
if plaintiff ‘s counsel knows you’re 
ready to try the case and potentially 
lose but at a much more palatable 
damages number, they will be more 
serious at negotiation,” Looper 
says. “It also prevents any surprise 
of having to try a case because you 
could not settle when you are not 
prepared to do so.”

The most important thing a 
physician can do is to speak with his 
or her attorney as soon as possible, 
says Jonathan Cohen, JD, co-
founder of Cohen & Winters in 
Concord, NH.

“Do not try to handle the case 

on your own, and do not speak to 
anyone else about the matter,” Cohen 
says. “Doctors are trained to fix 
problems, but they must remember 
that this is one situation that you 
have to let go of the control and 
allow the attorney to do the work.”

It is important to track 
everything, Cohen says. Collect 
all documents and notes related 
to the case, and do not forget to 
collect notes from nurses, EMTs, 
and anyone else involved in the 
treatment.

“The physician should be 
involved in the process,” Cohen says. 
“Physicians can educate themselves 
on the litigation process. That will 
make everything smoother and will 
take some stress off their shoulders, as 
they will know what to expect.”

Consider Effect  

on Physicians

Timmons notes that medical 
providers want to help people 
and they are motivated by that 
commitment. When mistakes 
happen, practitioners regret the care 
they provided and should look for 
lessons in the experience.

“For many, these experiences 
make them better physicians. But 
in some situations, this can lead to 
a loss of perspective, culminating in 
the decision to leave the profession 
entirely if they cannot move past the 
mistake,” he says. “In either situation, 
litigation is frustrating because they 
cannot change what happened. In my 
experience, I have not come across 
a healthcare professional that does 
not take to heart the mistake that 
occurred.”

Most people do not realize how 
extraordinarily stressful medical 
malpractice lawsuits can be for 
physicians, Ryan says. One of the 

most common mistakes Ryan sees 
is physicians trying to deal with 
that stress by pretending the lawsuit 
does not exist. This results in a lack 
of communication between the 
physician and the attorney.

“Most physicians became doctors 
because they truly wanted to help 
people. The way physicians react 
when faced with an accusation that 
something they did caused another 
person harm varies significantly,” 
Ryan says. “For some, it seems to 
have little effect on them; for others, 
it is crippling. I try to remind my 
clients not to let lawsuits define 
them. Physicians should discuss 
their concerns with their attorney, 
and if necessary, seek mental health 
assistance.”  n
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Do Not Promise Success, and Document Well

There are two things healthcare 
professionals can do to position 

themselves for a good defense in case 
of a malpractice lawsuit.

First, do not promise patients 
success or even imply it, says Brett 
Timmons, JD, senior attorney with 
Sargent Law in Dallas.

Avoid declarative statements in 
hospital policies and avoid expressions 
such as “to guarantee,” “to make 
sure,” or “we ensure,” because those 
words can be taken by the other side 
and thrown in the defendant’s face 
during a lawsuit, Timmons says.

Also, be careful when creating 
policies and procedures. They 
should be clear and specific, but 

without pinning clinicians to specific 
requirements that might not be 
realistic in day-to-day patient care.

“Draft policies in the form of 
guidelines that layout concerns. For 
example, use words such as ‘here is 
what to look for.’ Policies that rely 
on corporate jargon are begging for 
nightmares,” Timmons says. “Write 
policies to reflect reality. Don’t start a 
case behind a policy that is vague and 
declarative.”

At the same time, do not enact a 
documentation policy that requires 
the provider to be fastidious, he says. 
Make sure the policy includes general 
guidelines of what is expected of 
practitioners.

“One more point to consider is to 
be consistent with documentation. 
One of the biggest allegations 
in malpractice lawsuits is that 
documentation does not accurately 
reflect the actions of the caregiver.” 
Timmons says. “When a practitioner’s 
documentation suddenly changes in 
tone, details, or frequency several days 
into care, it can give the impression 
of a cover-up of something that has 
gone against established protocols. 
Practitioners should stick to what 
they normally practice, perform well, 
and be consistent. Don’t change how 
you practice for fear of a lawsuit.”  n

EXECUTIVE SUMMARY

Assisted living facilities may face lawsuits related to care provided during the 

COVID-19 pandemic . Federal laws may provide some immunity .

• The extent of immunity is unknown .

• Facilities should be able to provide document of pandemic-related policies 

and procedures .

• Aggressively defend allegations of deficiencies to discourage more lawsuits .

In 2021, Assisted Living Litigation  
Might Hinge on Immunity

A ssisted living facilities and their 
affiliated hospitals and health 

systems are bracing for a wave of 
lawsuits associated with COVID-19. 
It remains to be seen how much 
immunity they can expect from laws 
implemented during the pandemic.

Risk management for assisted 
living facilities should be more 
responsive, nimble, and organized 
than ever before, says Jodi Barrett, 
JD, partner with Hall Booth Smith in 
Palm Beach Gardens, FL.

In 2020, assisted living risk 
managers learned assumptions and 
practices for providing care, and even 
whether and how to allow visitors, 
can change overnight.

Communities that followed 
federal, state, and local executive 
orders, mandates, regulations, 
and guidance about COVID-19 
minimized risk and protected their 
clients and themselves from potential 
litigation, she says. The unsung 
heroes are the care providers in these 

communities who worked tirelessly 
to care for their residents and adapted 
and pivoted as they learned more 
about the virus and how to minimize 
exposure and spread.

Federal laws implemented to 
protect healthcare providers are at 
the forefront of the defense against 
COVID-19 litigation and will 
hopefully provide immunity for long-
term care providers.

“COVID-19 litigation is 
widespread, despite federal laws that 
were specifically implemented to 
mitigate risk and provide immunity 
for providers,” Barrett says. “The 
impact on the industry will be 
determined in the coming months as 
federal laws are tested and those cases 
are resolved.”

If litigation is pursued, it is im-
perative that assisted living facilities 
provide detailed records of how and 
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when they implemented pandemic-
related policies, procedures, and 
training, and also demonstrate they 
followed their own best practices in 
day-to-day patient care.

Additionally, they must aggressive-
ly defend against any investigations 
that improperly cite alleged deficien-
cies, she says. Creating precedence for 
this will be critical so that one inves-
tigation or lawsuit is not followed by 
many more.

“While circumstances are novel, 
best practices today are the same they 
have always been — having infection 

control programs, policies, and 
procedures in place that comply with 
federal, state, and local mandates, 
and being able to demonstrate 
proper training, documentation, and 
adherence to those programs,” she 
says.

“Assisted living facilities should 
be leaning on the federal immunities 
and supporting legislative action 
for immunity at the state level to 
minimize possible liability risk. 
Many healthcare providers are being 
scrutinized for allegedly being passive 
in caring for residents because they 

have had to modify certain activities, 
suspend non-essential programs, halt 
in-person visits, and activate isolation 
practices,” Barrett adds. “While some 
people may try to turn that into a 
liability allegation, in reality, all of 
those changes are part of a broader 
effort to protect residents from 
COVID-19.”  n

SOURCE
• Jodi Barrett, JD, Partner, Hall 

Booth Smith, Palm Beach Gardens, 

FL . Phone: (561) 472-1020 . Email: 

jbarrett@hallboothsmith .com .

EXECUTIVE SUMMARY

A hospital integrated patient photos into the electronic health record (EHR), 

reducing wrong-patient order entries by 35% .

• Some EHRs may not accept patient photos .

• The project was inexpensive .

• Most patients agree to provide a photo .

Patient Photos in Electronic Health Record  
Cut Wrong Order Entries by 35%

W rong-patient order entry 
is a constant threat to 

patient safety. A team at Brigham 
and Women’s Hospital in Boston 
launched a project to add patient 
photos to the electronic health record 
(EHR). Two years later, the error rate 
had decreased by 35%.

The team purchased six cameras 
for less than $2,000, which physicians 
and staff used to take headshots of 
19,091 participating patients who 
visited the emergency department 
(ED). Those photos were integrated 
into the EHR as a permanent part of 
the patient record. (The team’s report 
on the project is available online at: 
https://bit.ly/2O4rl7r.)

An analysis of more than 2.5 
million orders for errors revealed the 
sharp decline in wrong-patient orders, 
says Hojjat Salmasian, MD, PhD, 
MPH, a researcher at the hospital.

Including a patient photo in the 
EHR may sound like an obvious 
benefit to ensuring accuracy, but it 
is not common, Salmasian explains. 
Some EHR software does not offer 
the capability to add photos, and 
some added it only recently.

“Even if your EHR has a lot 
of features and capabilities, you 
need to be convinced that they are 
valuable before you start uploading 
them to your patient records,” he 
says. “Unfortunately, with photos, 

there was not much evidence prior 
to our research. One previous study 
found that when photos were used 
in a pediatric setting, the number of 
voluntarily reported wrong patient 
orders was less than the year prior, 
but the challenge is that voluntary 
reporting is not a good mechanism to 
track adverse events.”

Photos at Registration

Salmasian and colleagues used the 
retract-and-reorder method, which is 
fully automatable, to take advantage 
of all the data in the EHR.

“The capability in the EHR 
was not always there, and we did 
not always have a good method of 
measuring the results. But now those 
issues have changed, and I’m hopeful 
that a lot more hospitals are able to 
integrate photos,” Salmasian says. 
“Anecdotally, I know that more places 
are doing it in recent years. I hope we 
will see not just the impact on patient 
safety, but also on experience of care 
and other factors.”
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The primary challenge in the 
project was the acquisition of the 
photos, Salmasian says. At Brigham 
and Women’s, the project team asked 
the registration department to discuss 
the patient safety aspect with patients 
and request consent for a photo, 
which the registrar then uploaded to 
the EHR.

“The No. 1 challenge is how 
to align these efforts and make 
sure you’re getting photos for all 
of your patients,” he says. “There 
also is a question of whether it is 
an equitable solution. We did see 
a slight difference across different 
race categories — not substantial 
enough for us to be concerned, but it 
could be signaling a difference in the 
willingness of our patients for their 
pictures to be taken.”

Overall, few patients declined once 
they understood the patient safety 
reason and were assured the photo 
will be part of a confidential record.

Brigham and Women’s suspended 
photo-taking during the pandemic 
because it was not safe to ask patients 
to remove their masks, but plans to 
resume the process as soon as pos-
sible. The hospital also is looking at 
photos taken early in the project that 
might be of lower quality because 
they were not obtained with the more 
recent software that standardizes and 
optimizes the images. A software pro-
gram is scanning the images to find 
those that might need to be updated.

Patients Can Upload

Brigham and Women’s used 
webcam-type cameras and handheld 
devices with its EHR that included 
built-in options to help obtain high-
quality, standardized photos to upload 
to the EHR. Another option is to ask 
patients to upload photos through the 
patient web portal.

“That option is good if you want 
to allow the patient to upload pictures 
more frequently, or if the picture in 
the hospital is of the patient looking 
very ill and they prefer a more 
representative picture of them looking 
normal, they can replace it with a 
better picture,” Salmasian says.

“One aspect of this work that is 
important is that patients can upload 
their photos through the portal. 
By doing that, they can play a very 
direct role in how safe the care they 
receive is, as well as the care of other 
patients,” he adds. “Another patient 
avoids a wrong-patient error, so 
that patient engagement factor is an 
important aspect of this.”  n

SOURCE
• Hojjat Salmasian, MD, PhD, MPH, 

Brigham and Women’s Hospital, 

Boston . Phone: (617) 732-5500 .

CARES Act Funds Come with Many Obligations

The Department of Health and 
Human Services (HHS) has been 

distributing $175 billion to “eligible 
healthcare providers” on the front 
lines of the coronavirus response in 
various phases, but that money comes 
with many obligations. Failure to 
comply with all the requirements can 
result in substantial liability.

Accepting Coronavirus Aid, Relief, 
and Economic Security (CARES) 
Act funds but not following through 
on the related requirements can lead 
to False Claims Act charges, says 
Heather Alleva, JD, an attorney with 
Buchanan Ingersoll & Rooney in 
Philadelphia.

“A False Claims Act allegation can 
stem from any material misstatement 
or omission that relates to CARES 

Act funding. That can mean 
something was submitted to the 
government in an application for 
funding, improperly using the funds, 
and submitting false statements 
about how the funds are used,” Alleva 
explains. “All of those could open you 
up to False Claims Act liability, so it’s 
really important to be documenting 
things and making sure what you are 
doing is in compliance with the law. 
The penalties can be really severe.”

The CARES Act provides funds 
to eligible healthcare providers “that 
provide diagnoses, testing, or care for 
individuals with possible or actual 
cases of COVID-19.” The funds come 
in the form of “targeted distributions” 
and “general distributions,” Alleva 
explains.

Targeted distributions are available 
for providers in hard-hit areas, rural 
providers, and providers requesting 
reimbursement for uninsured people, 
Alleva says. General distributions are 
for other healthcare providers affected 
by the pandemic.

All recipients of CARES Act 
distributions must sign an attestation 
within 90 days of receipt of funds, 
which includes attesting that the 
recipient provides, or provided after 
Jan. 31, 2020, diagnoses, tests, or care 
for individuals with possible or actual 
cases of COVID-19.

The recipient also must attest 
that it is not terminated by or 
excluded from federal healthcare 
payer programs, and the funds will 
only be used to prevent, prepare 
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for, or respond to COVID-19 and 
will only reimburse the recipient 
for “healthcare-related expenses or 
lost revenues that are attributable to 
coronavirus.”

The attestation also says the 
recipient will not use funds to 
reimburse expenses or losses that have 
been reimbursed from other sources 
or that other sources must reimburse, 
such as the Federal Emergency 
Management Agency.

Recipients also must submit 
required reports and adhere to 
restrictions (e.g., not using the funds 
for political purposes).

Definition of  

COVID-19 Supplies

Alleva notes the CARES Act 
definition of “healthcare-related 
expenses attributable to coronavirus” 
is a broad term that may cover a range 
of items and services purchased to 
prevent, prepare for, and respond to 
COVID-19. That may include:

• supplies used to provide care 
for possible or actual COVID-19 
patients;

• equipment used to provide care 
for possible or actual COVID-19 
patients;

• workforce training;
• creating and staffing emergency 

operation centers;

• reporting COVID-19 test results 
to federal, state, or local governments;

• creating extra capacity by 
building temporary structures for 
COVID-19 care, or caring for 
COVID-19 patients in a separate area;

• acquiring additional resources, 
including staffing, facilities, equip-
ment, and supplies;

• technology to expand or preserve 
care delivery. (More information is 
available at: https://bit.ly/3s3iPo1.)

The CARES Act definition 
of “lost revenues attributable to 
coronavirus” can include any revenue 
that a healthcare provider lost due to 
COVID-19, such as fewer outpatient 
visits, canceled elective procedures, or 
increased uncompensated care.

Provider Relief Fund payments can 
cover any cost that prevents, prepares 
for, or responds to COVID-19 that 
lost revenue would have covered, 
Alleva says. HHS encourages use of 
funds to cover costs of capacity, such 
as employee or contractor payroll, 
employee health insurance, rent/
mortgage, equipment leases, and EHR 
licensing fees.

Providers receiving more than 
$150,000 must submit quarterly 
reports to HHS outlining the amount 
of funds received, the amount of 
funds expended or obligated for each 
project or activity, and detailed lists 
of projects for which funds were 
expended or obligated.

Healthcare organizations are 
subject to False Claims Act liability 
in several situations, Alleva says. 
Those situations can include receipt 
of improper payment or overpayment 
of which the provider was aware 
but did not return to HHS, funds 
expended for improper purposes and 
not returned, knowingly attesting 
to terms and conditions with which 
provider cannot comply, and/or 
accepting payments the provider 
knows or should know cannot be 
spent in accordance with the terms 
and conditions.

Healthcare organizations must 
proceed carefully when deciding 
whether to accept or reject a higher-
than-expected payment, Alleva 
says. The government will propose 
an amount of funding based on 
the information provided by the 
healthcare organization, but it is up to 
the organization to decide whether to 
accept that amount of funding.

“You have the opportunity to 
accept or reject the funds,” Alleva 
says. “The onus is on the provider 
entity to make sure that the funding 
they receive from HHS is something 
they can use in accordance with the 
terms and conditions. That’s when 
you want to document and make a 
very thorough analysis of how you 
can conform to those requirements.”

Alleva points out that healthcare 
organizations have received different 
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amounts of funding in the three 
phases of CARES Act allocations. 
Receiving more or less in the latest 
round of funding is not necessarily a 
problem.

“The phases of funding were 
based on different methodologies 
and different funding, so it’s not 
necessarily a red flag that you 
received a very different amount 
than you received in other phases 
of funding,” she says. “However, 
you have to consider the terms and 
conditions related to that funding 
and make sure you can attest to them 
honestly.”

There is no HHS guidance 
instructing providers on disclosing 
overpayments identified after funds 

are accepted, Alleva notes. HHS 
guidance only addresses identification 
of overpayments before acceptance 
and requires rejection of the full 
payment.

Alleva suggests these best practices 
for compliance with CARES Act 
requirements:

• Enhance the compliance 
program to account for COVID-19 
considerations;

• Maintain clear, organized, and 
accessible books and records;

• Create an oversight committee 
or other internal mechanism to 
ensure compliance with reporting 
deadlines and other requirements;

• Implement funding utilization 
measures, like maintaining segregated 

bank accounts and separate general 
ledger accounts for CARES Act 
funds;

• Follow Title VI civil rights 
considerations.

“The deadline for expenditure of 
the funds is June 30, 2021. If you 
don’t use the funds by then, you will 
have to refund the funds to HHS, 
but they have not provided guidance 
yet as to how to do that,” Alleva says. 
“I suspect they will offer guidance on 
that soon or extend the deadline.”  n
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Emergency Medicine Trainees More Likely Sued 
Than Radiology Trainees

M edical malpractice claims 
naming physician trainees 

is infrequent, and the number of 
lawsuits is trending downward over 
time, according to the authors of a 
study.1

“We have heard disparate 
comments from academic colleagues 
that working with trainees either 
increases or decreases malpractice 
exposure,” says Richard Duszak, 
MD, one of the study’s authors and 
a professor and vice chair for health 
policy and practice in the department 
of radiology and imaging sciences at 
Emory University School of Medicine 
in Atlanta. 

Duszak and colleagues wanted to 
help academic medical centers better 
understand this to reduce malpractice 
exposure. They analyzed 580 state and 
federal lawsuits from 2009 to 2018 
involving physician trainees. Their 
focus was on radiology trainees, where 

missed diagnoses and procedural 
complications were common 
allegations. “Radiology medical 
malpractice cases are often difficult 
to defend because of hindsight bias 
of both expert witnesses and juries,” 
Duszak explains.

Individuals with knowledge 
about a bad outcome often expect 
providers to have fully understood 
the implications of a subtle imaging 
finding in real time. “To that end, 
we were pleasantly surprised to see 
that radiology trainee cases were 
not particularly common,” Duszak 
reports.

When such lawsuits do proceed 
through the courts, radiologists 
prevail commonly. “Although we were 
most interested in studying radiol-
ogy trainees, we did report their risk 
in the context of trainees in other 
specialties,” Duszak says. Trainees in 
emergency medicine (e.g., surgery, 

obstetrics/gynecology) were at a 
higher-than-average risk of medical 
malpractice lawsuits. The authors did 
not study the persons or specialties 
who were co-defendants. Thus, it is 
unclear if emergency physicians also 
were named in claims against radiol-
ogy trainees. However, says Duszak, 
“increasing both the frequency and 
quality of communication between 
radiologists and emergency physicians 
about imaging studies is always a 
good practice to facilitate patient care 
and mitigate mutual risk.”  n
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CME/CE INSTRUCTIONS

CME/CE QUESTIONS

1. Section 123 of the Consolidated 

Appropriations Act of 2021 

applies to:

a . mental telehealth services after 

the public health emergency .

b . mental telehealth services 

during the public health 

emergency .

c . all telehealth services after the 

public health emergency .

d . all telehealth services during 

the public health emergency .

2. What does Kelli L. Sullivan, JD, 

say is a common mistake when 

responding to a lawsuit?

a . Defendants do not provide the 

plaintiff with all available records 

pertaining to the case .

b . Defendants fail to contact the 

plaintiff directly .

c . Medical malpractice 

defendants do not secure an 

expert review of the records as 

soon as they receive notice of a 

lawsuit .

d . Defendants send too much 

information to the plaintiff .

3. Why does Kelli L. Sullivan, 

JD, say it is a mistake to not 

seriously consider an early offer 

of settlement?

a . The defendant might be liable 

for the settlement plus costs and 

interest per year on the ultimate 

verdict .

b . The early offer usually is less 

than an ultimate verdict .

c . Courts may see a refusal as a 

lack of good faith negotiating .

d . Courts often require that an 

early offer be accepted or the 

reason for refusal reported to the 

court .

4. Which is true regarding CARES 

Act funds?

a . Recipients of CARES Act 

distributions are not required to 

attest to terms and conditions .

b . Healthcare organizations can 

only accept the specific amount 

of funding they requested .

c . Healthcare organizations 

can accept whatever funds the 

government provides, without 

committing to any conditions .

d . All recipients of CARES 

Act distributions must sign an 

attestation within 90 days of 

receipt of funds .
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Texas Appellate Court Orders Lawsuit Against 
Physician for Postoperative Injuries to Proceed
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News: An appeals court in Texas 
ruled the trial court did not 
abuse its discretion in denying 

the defendant’s motion to dismiss. The 
motion was filed by a physician defen-
dant who alleged the plaintiff’s expert 
report was insufficient under Texas law. 
The appeal — the second one in this 
case — primarily addressed the sufficien-
cy of plaintiff’s amended expert report.

The incident occurred in 2015 
when the plaintiff underwent a routine 
laparoscopic appendectomy. Following 
postoperative complications, the patient 
underwent emergency surgery to 
remove parts of his colon and intestines, 
which had become necrotic. The plaintiff’s expert 
argued the physician was negligent in failing to perform 
an exploratory laparoscopic surgery the day after the 
appendectomy, when the patient presented complaining of 
increased abdominal pain, and a CT scan revealed several 
hematomas. The court of appeals ruled defendant’s claims 
had no merit, and affirmed the trial court’s decision. While 
the outcome of the case will be decided during trial, the 
extent of the plaintiff’s injuries, coupled with the detailed 

report offered by plaintiff’s expert, suggest the plaintiff will 
have a good chance to prevail in litigation.

Background: In July 2015, plaintiff underwent a 
standard laparoscopic appendectomy and was discharged 
the same day. After less than 24 hours, the patient returned 
to his doctor because he was experiencing pain. A CT scan 
revealed three collection areas of air, blood, and fluid. The 
physician prescribed pain medication and released the 

patient. However, the patient’s white blood 
cell count continued to elevate, and the 
patient returned in greater pain. This 
time, the patient remained under the 
physician’s direct care for three days and 
was given intravenous antibiotics.

Following the three days of care, the 
patient went home and spent the next 
days in constant discomfort. The patient 
returned to his physician a few days 
later. The defendant physician noticed 
the patient’s white blood cell count was 
significantly elevated. The patient was 
transferred to a nearby hospital where, 
the day after he was admitted, doctors 
performed an exploratory laparoscopy 
and installed a drain. Despite this, the 
patient’s condition continued to decline. 
Doctors performed an open abdominal 

exploration and discovered necrotic tissue 
and leakage of fecal matter into the peritoneum. The 
patient’s condition was so severe that it required major 
surgical intervention. Portions of the patient’s colon and 
intestines were removed, leading to intestinal discontinuity. 
The patient’s recovery required him to use an ostomy 
bag for six months before the remaining portions of his 
intestines could be reattached surgically.

In the lawsuit, the plaintiff alleges the physician was 
negligent during the three days of postoperative care, 
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during which the patient was receiving 
intravenous antibiotics under the 
defendant’s care. Specifically, the 
plaintiff alleges the defendant failed to 
adequately monitor his condition and 
was negligent in failing to identify the 
source of his postoperative bleeding, 
which was evident from the CT scan.

The defendant’s appeal focused on 
the plaintiff’s expert report. In fact, 
the defendant argued that despite 
amendments, the plaintiff’s expert re-
port presented deficiencies in explain-
ing the standard of care at issue and in 
explaining the element of causation. 
Based on this, the defendant argued 
the trial court abused its discretion in 
denying his motion to dismiss. The 
court of appeals ruled that no such 
abuse of discretion occurred, and the 
case will proceed to trial.

What this means to you: Once 
again, the focus of the court’s decision 
rests in the sufficiency of the expert 
report. Here, the appellate court 
studied the plaintiff’s proffered expert 
report and found it addressed all the 
deficiencies highlighted by the court 
during the first appeal.

The plaintiff’s expert offered two 
separate standards of care that call for 
an exploratory laparoscopic surgery 
during the post-appendectomy care 
period. In fact, plaintiff’s main con-
tention was the defendant physician 
was negligent in not performing a 
laparoscopic exploratory surgery upon 
noticing different hematomas in the 
CT scan. On this point, plaintiff’s 
expert explained if a patient presented 
with increasing pain and postoperative 
bleeding following an appendectomy, 
the standard of care would require 
the surgeon to perform an explor-
atory laparoscopic surgery to identify 
the source of the bleeding, verify the 
bleeding was not from the arteries that 
supply blood to the appendices, verify 
the integrity of the appendices, and 
evacuate the hematomas.

Second, plaintiff’s expert explained 
the increasingly elevated white blood 
cell count would have led a diligent 
physician to perform an exploratory 
laparoscopic surgery to identify the 
source of infection. The expert report 
also detailed how defendant’s conduct 
breached the applicable standard 
and what defendant could have done 
differently had he acted diligently. 
Specifically, the report alleged that 
after the CT scan showed internal 
bleeding, a laparoscopic surgery 
would have identified the source of 
the bleeding as the appendiceal artery 
and also would have identified any 
intestinal perforation. The plaintiff’s 
report added the observation of a 
pathologist who interpreted the CT 
scan and identified a “full thickness 
defect” near the appendectomy site. 
This observation, the court noted, 
supported the theory the leakage spot 
could have been identified via an 
exploratory laparoscopic surgery.

Lastly, defendant contended the 
report did not address the question 
of when the process of necrosis 
started. To this point, plaintiff’s expert 
stated that while it was impossible 
to know with certainty when 
necrotic tissue actually developed, 
there was a reasonable degree of 
medical probability the necrosis 
had developed between three to 
four days after the appendectomy. 
The court found this explanation 
satisfactory and ruled the amended 
expert report cured the deficiencies 
highlighted during the first appeal. 
Thus, the court of appeals found the 
defendant’s claims to have no merit 
and affirmed the trial court’s rejection 
of defendant’s motion to dismiss.

The extent of the plaintiff’s injuries 
during what is normally a routine 
surgery would suggest that if this 
case were to proceed to trial, plaintiff 
should be entitled to a substantial 
amount of recovery. In particular, the 

amended expert report sets forth the 
applicable standard of care and details 
how the physician should have acted 
to prevent the patient’s injuries. It 
is undeniable that a patient losing a 
significant portion of his intestines 
after a seemingly smooth laparoscopic 
appendectomy strongly suggests 
some level of medical malpractice. 
However, defendant may be able to 
offer expert testimony explaining 
how his conduct did not breach 
the applicable standard, although 
defendant’s conduct during the 
patient’s postoperative care appears to 
support plaintiff’s theory of liability.

This brings us back to the 
realization that patients know their 
bodies and physicians need to listen 
to their patients. Regardless of 
how often surgeons hear patients 
complaining about pain, whatever 
the cause, when the pain fails to 
respond to the first, second, and 
possibly even the third intervention, 
definitive action must be taken. 
Assuming it is “normal postoperative 
pain” is fine as long as it resolves 
within the “normal time frame” 
for normal postoperative pain. 
Otherwise, order definitive testing, 
look beyond the path of least 
resistance (because nothing will be 
on that path), call in experts who 
have handled similar problems before 
a trial is needed, or take the patient 
back to surgery and find out what 
has to be fixed. Take an expert with 
you so there is someone to intervene 
if things become rough. Do not stop 
until the patient is comfortable. It is 
not the responsibility of the physician 
to decide if pain is a real symptom. 
It is real to the patient, who matters 
most.  n

REFERENCE
• Decided Feb. 18, 2021, in the 

Fourteenth Court of Appeals for the 

State of Texas, case no. 14-19-00751.
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Appellate Court Upholds Judgment Against 
Patient Over Lack of Expert Testimony

News: The California 4th District 
Court of Appeal, Division 

One upheld a trial court’s summary 
judgment ruling in a medical 
malpractice lawsuit in favor of a 
dental hygienist who allegedly caused 
nerve damage to a patient.

The incident occurred during 
a routine dental appointment, 
during which patient received 
three injections of local anesthetic. 
According to the complaint, the 
first two injections did not cause 
any problems; however, the third 
injection caused severe pain followed 
by several symptoms, including 
swelling and difficulty maintaining 
control over the side of her face in 
which she received the third shot. 
The court held that, despite the 
plaintiff relying on res ipsa loquitur, 
an expert witness was needed to 
support her position regarding 
the breach in the standard of care. 
Because the plaintiff did not offer 
any expert opinion, but rather relied 
on her own declaration, the court 
affirmed the judgment in favor of 
defendant.

Background: The patient visited 
her regular dental clinic for a routine 
dental appointment. Because her 
regular dentist was running late, 
she was seen by another dentist 
at the office who recommended 
a deep cleaning procedure. The 
patient agreed and proceeded with 
the defendant, a registered dental 
hygienist who worked at the clinic.

The hygienist administered 
three injections of local anesthetic 
before performing the cleaning 
procedure. While the first two shots 
were described by the patient as 
“uneventful,” the patient immediately 
noticed something was wrong when 

the third shot was administered. In 
fact, the patient described feeling 
a “pop” in her mouth, which was 
followed by severe pain. Although the 
patient allowed the hygienist to finish 
the cleaning, she lamented various 
symptoms, including pain, swelling 
of her face and head, ear ringing, 
dripping from her left nostril, tearing 
from her left eye, and difficulty 
controlling the facial muscles in her 
left side.

After the incident, the patient 
filed a complaint for medical 
malpractice and general negligence 
against the dental clinic, the 
dentists, and the dental hygienist 
who performed the cleaning. The 
plaintiff alleged the hygienist 
negligently administered the third 
injection, causing damage to her 
trigeminal nerve. Defendant moved 
for summary judgment, which was 
granted, and provided declarations 
from two doctors who stated the 
hygienist performed according to the 
requisite standard of care.

In granting the summary 
judgment, the trial court noted 
the plaintiff made the mistake of 
not providing a competing expert 
opinion, which had been fatal to her 
action. On appeal, plaintiff argued 
that relying on the doctrine of res ipsa 
loquitur (“the thing speaks for itself ”) 
had freed her from the burden of 
providing expert testimony regarding 
the standard of care. Defendants 
argued that by introducing expert 
declarations, the burden of proof 
to show the defendants’ conduct 
had breached the standard of care 
had now shifted to plaintiff, who 
would have had to provide an expert 
declaration to survive the summary 
judgment motion.

The court of appeal analyzed 
defendants’ proffered expert declara-
tions, reviews of the patient’s treat-
ment records, X-rays, charts, and the 
declarations of each party. While the 
court concurred with plaintiff in stat-
ing that expert declarations are only 
as good as the rationale on which the 
opinions they contain are based, the 
court found that defendants’ experts 
had provided sufficient background 
information to provide a valid 
opinion. Thus, the court found in 
defendants’ favor and upheld the trial 
court’s summary judgment decision.

What this means to you: The 
appellate court’s analysis in this case 
highlights how the application of res 
ipsa loquitur to medical malpractice 
cases still requires expert opinion. In 
fact, plaintiff was under the mistaken 
impression that because she relied on 
the doctrine of res ipsa loquitur — a 
legal theory under which “the thing 
speaks for itself,” meaning that an 
inference of negligence is supported 
when an injury would not have 
occurred if not for negligence on 
behalf of the person who controlled 
the object causing the injury — 
she would not need to present a 
declaration from an expert in support 
of her position.

The plaintiff argued the decla-
rations presented by defendants’ 
experts were irrelevant because they 
did not address her theory causa-
tion; therefore, there was no need for 
her to provide her own declaration. 
However, the court found plaintiff’s 
position to be “misguided.” Specifi-
cally, the court noted expert opinions 
need not rule out certain injuries to 
find that no negligence occurred. On 
the contrary, if no negligence emerges 
from the patient’s records, experts 
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can argue no negligence occurred, 
regardless of the injuries the plaintiff 
alleges. The court further stated that 
to require otherwise would equate to 
requiring experts to “prove a nega-
tive.” In other words, the fact the 
patient had suffered nerve damage 
and was presenting her case under 
a theory of res ipsa loquitur did not 
prevent the defendants’ experts from 
arguing that no negligence occurred 
just because the plaintiff suffered 
injuries.

In addition, the court stated that 
to support a motion for summary 
judgment, an expert’s declaration 
need not negate every element of 
a claim. In this case, the experts’ 
declarations analyzed the patient’s 
records and focused on the standard 
of care, only briefly touching on 
causation. The court opined the 
declarations provided a sufficiently 
supported conclusion the defendants 
had not acted negligently, at 
which point the burden of proving 
negligence occurred shifted to the 
plaintiff. Thus, plaintiff’s position 
that the doctrine of res ipsa loquitur 
excused her from any need to present 
expert medical testimony was 
inaccurate.

Primarily, the plaintiff relied 
on one precedent case involving 
a patient suffering an injury after 
receiving a number of cortisone 

injections. In said case, the court 
applied res ipsa loquitur to imply 
negligence had occurred, even 
though the patient’s records did not 
show anything out of the ordinary. 
Based on this, plaintiff argued that 
in cases involving injuries caused 
by injections, res ipsa loquitur could 
provide a theory of liability. However, 
the court noted res ipsa loquitur 
still required plaintiff to provide an 
expert’s declaration as to the fact that 
her injuries would not have occurred 
if it were not for negligence by 
someone in the defendant’s position. 
Thus, by failing to present any expert 
declaration, the plaintiff opened 
the door to the court’s granting of 
defendant’s summary judgment 
motion.

Regardless of what theory of 
liability the plaintiffs used, this 
case further demonstrates how the 
outcome of a medical malpractice 
case often lies in the strength of an 
expert’s testimony. At the very least, 
any plaintiff pursuing a medical 
malpractice claim should be prepared 
to proffer an expert’s declaration 
to support his or her position at 
summary judgment (and present 
testimony from that expert at trial) 
because doing otherwise could be 
fatal for the case.

Finally, it is doubtful anyone 
could guarantee a patient that 

receiving an injection will be painless 
and risk-free. It is possible that, 
for most injections into muscle, 
the clinician can assure the needle 
is not entering a blood vessel. But 
that is about the limit of control 
available. Hitting a nerve with the 
needle is painful at best and possibly 
a long-term problem at worst. 
It can happen even to the most 
experienced healthcare professional 
and to the most vulnerable patient. 
Nerves cannot be visualized under 
the skin or within the gums. There 
is a general location for larger nerves 
as they branch off the spinal cord, 
but once their fibers branch further 
away from their source, they become 
invisible to the naked eye. No two 
individuals will have the same nerves 
located in the exact same location 
due to the variability of the body 
from person to person. What is 
helpful to healthcare providers is to 
inform patients of the risks and side 
effects of anesthetic injections and 
document in the patient’s medical 
records the patient’s understanding 
and agreement or consent to receive 
the injection.  n

REFERENCE
• Decided Feb. 18, 2021, Case number 

D076991, in the California Fourth 

District Court of Appeal, Division 
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