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THE PORTRAYAL 
OF DOCTORS 

AND NURSES AS 
HEROES MIGHT 

LEAVE A LASTING 
IMPRESSION THAT 

AFFECTS HOW 
JURORS PERCEIVE 

DEFENSE 
ARGUMENTS.

‘COVID Glow’ May Bring Benefits 
in Malpractice Litigation

Hospitals and other healthcare 
organizations could benefit 
from a COVID-19 “glow” 

or “halo effect” in which medical 
malpractice juries look more favorably 
on defendants because of the public’s 
positive perception of healthcare 
workers. The portrayal of doctors and 
nurses as heroes might leave a lasting 
impression that affects 
how jurors perceive 
defense arguments.

COVID-19-era 
jury perception 
surveys conducted 
by Magna Legal 
Services, a national 
jury consulting firm 
in Washington, DC, 
revealed healthcare is 
one of the industries 
likely to benefit 
from a “halo effect” 
in litigation that 
goes to trial. Survey 
data indicate 81% of 
respondents reported a greater sense of 
compassion for healthcare workers since 

before COVID-19, says Rachel York 
Colangelo, PhD, national managing 
director of jury consulting with Magna 
Legal Services.

Twenty-three percent of potential 
jurors surveyed knew a COVID-19 
healthcare worker. Sixty percent of 
respondents said they would be “less 
critical of healthcare workers post-

COVID.” Eighty 
percent said they were 
“very concerned” 
about COVID-19 
healthcare workers, 
and 81% said they 
would have a greater 
sense of compassion 
for healthcare workers 
after the pandemic. 
(More information 
on the survey is 
available at: https://bit.
ly/3cAhmzM.)

“What we’re seeing 
is not surprising, given 

the publicity that frontline 
healthcare workers dealing with COVID 
have received,” Colangelo says. “Because 

https://bit.ly/3cAhmzM
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EXECUTIVE SUMMARY

The COVID-19 pandemic might benefit defendants in malpractice lawsuits . 

The image of healthcare workers doing their best in the pandemic could 

affect jury decisions .

• Typically, many jurors are biased in favor of medical malpractice plaintiffs .

• New perceptions of healthcare workers could level the playing field in 

litigation .

• The effect could influence decisions to settle or go to trial .

of the goodwill they have garnered 
as a result of their tireless work, we 
are seeing what we call a ‘halo effect’ 
for not only frontline healthcare 
workers but the healthcare industry 
in general.”

There is a greater awareness 
of the work done by healthcare 
professionals, the conditions in 
which they work, the long hours, 
lack of resources, overcrowding, and 
the sacrifice of personal time.

“With that appreciation and 
understanding also comes a less 
critical view in the minds of the 
public who are potential jurors,” she 
says.

The effect also benefits pharma-
ceutical companies because of the 
public’s appreciation for the quick 
development of COVID-19 vaccines, 
she notes.

More Realistic Image

The public has always had some 
appreciation for healthcare work-
ers, Colangelo notes. But sometimes 
jurors perceive doctors and nurses 
as brilliant, with years of training, 
and should be all-knowing. That 
can create an unrealistic and unfair 
expectation that doctors and nurses 
should get everything right the first 
time with accurate diagnoses, correct 
treatment, and perfect execution 
of procedures, Colangelo explains. 

When they do not meet that expecta-
tion, jurors can conclude the patient’s 
care fell below the standard.

The care might have met the 
actual standard of care but it did not 
comport with the juror’s unrealistic 
expectation of the clinician. “There 
also is the unfair assumption that 
if there is a negative outcome for 
the patient, that must mean the 
healthcare workers did something 
wrong, that they failed in some 
way. People have a hard time 
understanding that in medicine there 
is a lot of educated guesswork,” she 
says. “Doctors can be meeting and 
going beyond the standard of care 
but there can still be bad outcomes. 
People don’t necessarily understand 
that.”

The pandemic appears to be 
changing that perception, Colangelo 
says. The extensive media coverage 
of the challenges faced by hospitals 
and healthcare workers, along with 
the way the vaccines were developed, 
helped the general public better 
understand the practice of medicine 
is imperfect.

With this knowledge of how 
science and medicine work, people 
become less critical of adverse 
outcomes and the decisions made by 
healthcare workers, Colangelo says. 
They move toward a more realistic 
expectation of the performance of 
doctors and nurses and away from 
the idealized impression.
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“This works to the benefit of 
healthcare defendants because when 
a jury is going to look at conduct, 
what was done and potentially not 
done or what went wrong and why, 
they are looking at it through this less 
critical lens,” Colangelo says. “They 
give more benefit of the doubt to the 
healthcare defendant vs. the plaintiff 
or the patient, who usually gets more 
benefit of the doubt.”

Jury Composition 

Affected

That is good news for any health-
care defendant facing a jury any time 
soon. Colangelo says the COVID 
glow could be considered when decid-
ing whether to settle a case or pursue 
a jury trial. At least in the immediate 
future, medical malpractice defen-
dants might fare better in a jury trial 
than would have been expected pre-
pandemic.

The halo effect is not the only 
reason. Further research from Magna 
Legal also showed that many people 
are reluctant to serve on a jury during 
the pandemic, and those who are 
most reluctant to serve tend to be 
more plaintiff-friendly. The survey 
research has been proven by the 
analysis of seated juries in the past 
year that are more neutral or less 

biased toward the plaintiff than 
would have been expected before the 
pandemic. (For more information, 
visit: https://bit.ly/3iwjvA8.)

“The people who a defendant 
would be most wary of and who 
would be most likely to award high 
damages are the people who have not 
been serving on juries lately. That 
may continue for at least a short 
time,” Colangelo says. “They have 
anxiety and fear of being with others 
in a public space during a pandemic, 
and there also are some hardship 
issues that are preventing certain 
people from serving on juries more 
than others. Those are people with 
financial hardship issues, for example, 
or childcare issues, and those issues 
typically make them identify more 
with the plaintiff.”

Those people are excused from 
juries for legitimate reasons, but 
as vaccinations continue and the 
country continues to reopen, that 
jury composition factor will wane.

Leveling the Field

As much as potential jurors 
profess to be unbiased, it is known 
jurors go into a medical malpractice 
trial with a bias toward sympathizing 
and believing the plaintiff, Colangelo 
explains. The pandemic experience is 
tilting the bias closer to even.

The COVID glow should persist 
for some time, Colangelo says, 
probably several years. The glow will 
eventually diminish as the pandemic 
experience fades into memory. But 
COVID-19 made such an impression 
on everyone’s lives that it will remain 
influential for years.

The effect is likely to be more 
profound and to sustain longer for 
individual defendants such as doctors 
and nurses, Colangelo explains, and 
not as much for hospitals, health 
systems, and other organizations. 
Jurors are less likely to identify with 
a corporate defendant in the same 
way that generates the halo effect for 
individuals.

“This is no guarantee of a defense 
verdict, but it does suggest that at 
least in the immediate future jurors 
will be more open to considering 
a defense argument and less biased 
in favor of the plaintiff,” she says. 
“Jurors will be more fair and balanced 
heading into trial, as they should 
be. It levels the playing field for 
healthcare defendants.”  n

SOURCE
• Rachel York Colangelo, PhD, 

National Managing Director of Jury 

Consulting, Magna Legal Services, 

Washington, DC . Phone: (866) 624-

6221 .
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EXECUTIVE SUMMARY

Risk managers are among the healthcare professionals affected by the stress of 

responding to the COVID-19 pandemic . They are at risk of burnout from social 

distancing, increased workloads, and financial concerns .

• More than 70% of survey respondents qualified as burned out .

• Workplace resources often are not targeted to nonclinical employees .

• Assistance programs for risk managers should not be time-limited .

Risk Managers Stressed by COVID-19,  
Other Pressures

Burnout and severe stress brought 
on by the pandemic may affect 

risk managers and patient safety 
professionals more than commonly 
known. Most attention related 
to stress is focused on frontline 
clinicians, but the effect on risk 
managers appears to be substantial.

Researchers in California used 
an online survey including the 
Oldenburg Burnout Inventory 
(OLBI), along with this question: 
“Since the start of the COVID-19 
pandemic, what work- or non-work-
related issues have been causing you 
the most stress?”1

The results indicated burnout and 
pandemic-related stress might be 
very common among those working 
in healthcare risk management and 
patient safety, says study author Alan 
J. Card, PhD, MPH, DFASHRM, 
assistant professor in the department 
of pediatrics at UC San Diego School 
of Medicine.

More than 70% of respondents 
qualified as burned out, Card says. 
The most prominent causes were the 
effects of social distancing, changing 
duties and workload, real and 
potential effects of the virus (such as 
the fear of infection for self or others), 
and financial concerns (both personal 
and organizational).

Respondents also reported stress 
from guidance that was constantly 
changing and sometimes untrust-
worthy, and feeling abused by persons 
in power.

Risk Managers  

as Third Victim

Card previously co-authored a 
paper on how risk managers can 
become a “third victim” of adverse 
events, following the concept that 
clinicians are sometimes the “second 
victim” because they suffer from the 
stress of being part of a patient’s bad 
outcome.2

“The idea is that the effects 
extend beyond the clinicians who 
are directly involved and to the risk 
managers, patient safety folks, quality 
improvement professionals — anyone 
who is involved with investigating 
those incidents and coming up with 
solutions and pushing for those to be 
implemented,” he says.

Card’s latest research expands on 
that idea and specifically addresses 
the effects on risk managers from 
COVID-19.

“One of the biggest findings was 
the impact of social distancing. That 
includes everything from working 

from home, especially when you 
have kids in the house, which was 
very difficult for people,” Card says. 
“People also were worried about their 
parents or their adult children being 
isolated all the time. The workplace 
impact from social distancing also was 
important, just the inability to drop 
in on someone for a chat and get a 
more direct answer to a question.”

Risk managers also reported stress 
from the inability to blow off steam 
after dealing with COVID-19 issues 
at work. For instance, several noted 
frustration with the inability to go 
shopping. Others mentioned being 
unable to go to the gym or church, 
which they had depended on for de-
stressing.

“Without being able to do these 
things that relieved stress, they were 
just stuck stewing with it at home,” 
Card says.

Contact Tracing Stressful

The next biggest stressor was 
changing work duties, Card says. The 
survey revealed many risk managers 
were tasked with contact tracing 
and notification, which proved to be 
stressful because no one was happy to 
hear from them.

When contacting patients, even 
those who had received the best care 
still wanted to vent. Risk managers 
ended up hearing everyone’s woes 
about COVID-19.

“They had to do the emotional 
labor of listening to someone vent 
about something they had no control 
over. That was a heavy burden for 
some risk managers,” Card says.

At the same time, risk managers 
had to address their usual 
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responsibilities, and some reported 
an uptick in safety incidents during 
the pandemic. But they found that 
there was less organizational energy to 
address the ordinary risk management 
work.

Risk managers also had to cover 
for others who were away from work, 
either because of exposure to the virus 
or layoffs.

“On top of that, they were worried 
about getting the virus at work and 
taking it home to their families. More 
people expressed concern about giving 
the virus to their families than getting 
it themselves,” Card says. “Financial 
concerns were another important 
theme because risk managers knew 
the financial problems of the hospital 
would trickle down. One had already 
been laid off, others feared being 
laid off, and many were working in 
organizations that had had layoffs and 
they were covering for those people.”

Some risk managers held on 
to their jobs but became the only 
breadwinner in the family because 
a spouse was laid off. That created 
additional stress and fear of losing 
work, leaving the family with no 
income.

Stress Can Affect 

Performance

The stress imposed by COVID-19 
almost certainly affected risk 
managers’ performance, Card says. 
Research from many industries 
confirms burnout leads to reduced 
work performance. That is significant 
because a risk manager’s work 
performance is critical to the 
safety and financial health of their 
organization.

“The potential for burnout to 
impair the risk management mission 
is pretty significant, especially if 
we are looking at burnout in the 

range of 70%,” Card says. “This was 
a small study and the people who 
completed the survey may have been 
more likely to self-select because 
they were burned out. But the fact 
that we managed to find 70% who 
were burned out suggests that this is 
still probably fairly high across the 
population of risk managers.”1

Card notes there is little research 
regarding the effects of burnout and 
other factors on risk managers because 
their work is outward-focused, 
addressing risks facing patients and 
employees. When he researched the 

effects of stress on risk managers 
before COVID-19, he found many 
were reluctant to complain or accept 
help. The risk managers felt attention 
regarding stress and burnout should 
go to the frontline clinicians, patients, 
and family.2

“Often, they would insist they 
are not the ones who need help, but 
they see these adverse events and 
the difficult experiences of their 
doctors, nurses, and patients. They 
are involved in that experience, and it 
takes a toll,” Card says. “The culture 
of risk management isn’t one that 
supports them in acknowledging that 
and feeling like they have a right to 
take action to reduce that burden.”

Risk managers could benefit 
simply from knowing they are not 
alone in experiencing stress and 
burnout, Card says. The research also 
suggests assigning contact tracing 
and notification to risk managers, on 
top of their usual duties, might not 
have been the best choice. Hospital 
administrators could learn from that 
experience the next time such tasks 
must be assigned.

“Risk managers could advocate to 
their management that they should 
hire temporary workers to do that. It’s 
not something that requires expertise, 
and it’s not something that necessarily 
benefits from the skills and experience 
of a risk manager,” he says.

More Resources Needed

Hospitals have made progress 
in providing resources to address 
burnout in clinicians, Card notes, 
but nonclinical healthcare employees 
have mostly been left out. Putting 
those kinds of resources in place for 
risk managers and other nonclinical 
employees is vitally important.

To understand the effects of 
stress, it is worth considering the 
difference between the experience of 
risk managers and safety professionals 
vs. clinicians. Most clinicians are not 
seeing major adverse events often, 
Card explains, whereas risk managers 
are involved with each one at the 
organization.

A doctor or nurse may experience 
one terrible adverse event over many 
years, or they may go their entire 
careers without experiencing one, he 
notes. But the risk manager or patient 
safety professional investigates them 
every day.

“They’re exposed to that stress 
on a chronic level in ways that 
a physician may not be,” Card 
says. “It’s important when we 

“THE POTENTIAL 
FOR BURNOUT TO 
IMPAIR THE RISK 
MANAGEMENT 

MISSION 
IS PRETTY 

SIGNIFICANT, 
ESPECIALLY IF WE 
ARE LOOKING AT 
BURNOUT IN THE 
RANGE OF 70%.”
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implement programs to support their 
psychological well-being to note that 
they are not time-limited in the way 
that employee assistance programs 
are. They might give you four sessions 
with a therapist, but that is not going 
to cut it when your whole career is 
digging into those psychologically 
harmful events.”  n
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EXECUTIVE SUMMARY

Healthcare employers should create detailed policies for employees’ social 

media use . Social media poses significant risks for HIPAA breaches and other 

problems .

• Social media use can be prohibited during work hours .

• Policies must be crafted so they do not violate the National Labor Relations 

Act .

• Privacy breaches on social media often are inadvertent .

Craft Social Media Policies to Protect Patients, 
Respect Employee Rights

Healthcare employees’ use of 
social media brings the risks 

of violating HIPAA, disseminating 
incorrect information, and damaging 
the reputation of the hospital or 
health system. However, social media 
is so pervasive in most people’s lives 
that it is difficult to ban its use 
outright, even during work hours.

That means healthcare organiza-
tions must carefully create social 
media policies that acknowledge its 
use by employees but set limits on 
what can be posted.

Employers can restrict the use 
of social media in the workplace 
as long as they do not run afoul of 
the National Labor Relations Act 
(NLRA), says Matthew T. Scully, 
JD, partner with Burr & Forman in 
Birmingham, AL. The law establishes 
the parameters of what employers 
can restrict employees from doing 

and saying in the workplace and 
is used, for instance, to protect 
employees who wish to unionize.

“Generally speaking, it protects 
employees when engaged in any 
protected concerted activity. That 
is two or more people, or one 
person acting for the benefit of 
other people, to improve working 
conditions,” Scully says. “That can 
involve social media when it is 
people going online to complain 
about their boss, or to say they 
need better pay, or their working 
conditions are not good. When that 
has a collective aspect to it, that can 
become protected.”

Scully also points out the Nation-
al Labor Relations Board (NLRB) 
prohibits overbroad work rules, such 
as a rule barring employees from 
publicly complaining about the 
employer.

“Without that, it would be easy to 
tell all your employees to never go on 
social media and never talk about our 
company. That would be a solution 
to everyone’s problem with social 
media, but you can’t do that because 
of the obligations of the NLRA,” he 
explains. “What you can do is protect 
your company information and 
patient information from becoming 
public.”

Easy to Reveal Protected 

Health Information

HIPAA breaches are easy to 
make by mistake on social media, 
Scully notes. There need not be 
any intention to reveal private 
information. Any information that 
indicates a person even visited a 
particular facility could constitute a 
breach. Employees should never post 
on Facebook something like, “Saw 
you at the office today. Hope you had 
a good visit.”

Posting photos also can be 
problematic. If a nurse posts a photo 
with a friend, stating “Great to see my 
best friend at my clinic today,” that is 
a potential breach.

“It’s very broad and it arises in 
instances where people may not think 
they did anything wrong,” Scully 



78   |   HEALTHCARE RISK MANAGEMENTTM / July 2021 HEALTHCARE RISK MANAGEMENTTM / July 2021   |   79

says. “You need to have good policies 
on the front end that set out what 
they can and can’t do online, what 
sort of information you expect to be 
protected, and the consequences for 
not protecting that information. Of 
course, you can fire people for not 
following your policies.”

Policies Should  

Be Specific

Social media policies should be 
specific, Scully says. Detailed explana-
tions of what information cannot be 
revealed will help avoid overly broad 
declarations that might run afoul of 
the NLRA. For instance, a policy that 
states “You cannot reveal confidential 
information about our organization” 
could be construed as going too far 
under the NLRA. It might be consid-
ered too broad because, for example, 
confidential information might 
include wage and salary information, 
which the NLRB says is protected 
concerted activity.

“It’s hard to craft a good policy 
that toes the line, but what you can 
do is say you cannot reveal PHI 
[protected health information]. That 
should give healthcare providers 
comfort that you can go that far 
without any worries,” he says. “After 
that, it can get a little bit more gray 
and vague.”

The NLRB does allow employers 
to prohibit employees from checking 

social media during work hours and 
when they are in work areas, Scully 
says. The best way to do that is to 
prohibit employees from using their 
cellphones in work areas.

However, employers cannot 
prohibit employees from checking 
social media during their break times, 
Scully notes. The NLRB reasons that 
employees may want to engage in 
protected concerted activity during 
their breaks and the employer has 
no right to stop them. The employer 
does not have to point out they can 
use social media on break time.

Employees Must 

Understand

Any social media policies must 
be communicated effectively to 
employees. “It is easy to put them in 
a 40-page handbook and think you’ve 
done your job, but there’s another 
step to that. For something like social 
media that is so commonplace, it 
is important to tell them and do 
training on what your social media 
policies say, what they can and can’t 
do,” Scully explains. “It doesn’t help 
you when there is a breach and you 
say ‘The policy is on page 32 of our 
handbook’ because they may have 
never even read that. It’s a pitfall not 
to address this with employees in a 
meaningful way.”

Another potential problem 
involves giving medical advice 

online, Scully notes. Employees and 
physicians should be cautioned to 
never provide medical advice on social 
media while identifying as associated 
with your organization.

Also, be wary of public posts in 
which a patient or family member 
criticizes the care received, a clinician, 
or the overall organization. Respond-
ing in any way could reveal PHI.

“Employees should understand 
that they should never respond on 
behalf of the entity, even if they are 
trying to defend and support their 
employer,” Scully says. “They are not 
authorized to speak on behalf of the 
entity.”

Valuable Tool  

Brings Risks

Social media use by medical 
providers can be a valuable tool 
says Elizabeth L.B. Greene, JD, 
partner with Mirick O’Connell in 
Worcester, MA. Social media can help 
providers engage with and educate 
their patients and the public at large, 
debate healthcare policy, educate 
themselves, network, obtain input 
from other clinicians on challenging 
practice issues, emotionally support 
one another, enhance their employer’s 
visibility, and more.

Still, as with many beneficial 
things, there also are significant risks 
and potential harms from social 
media use by healthcare providers. 
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The most obvious risk is the improper 
disclosure of PHI, which includes any 
words or pictures that could identify 
a patient.

Social media use by healthcare 
providers can place them and their 
employer at risk of violating state and 
federal laws and regulations, as well as 
institutional policies, and can damage 
the reputation and goodwill of the 
healthcare provider, their employer, 
and others, Greene says.

Many employer organizations and 
medical societies use social media 
policies for healthcare providers, 
which include efforts to address 
online professionalism and protect 
patient privacy.

“Healthcare organizations depend 
on a work environment that is 
respectful, tolerant, and productive. 
Some employers are more stringent 
about their social media policies, 
prohibiting social media usage during 
work hours, while others take the 
approach that social media may be 
used at designated times, such as 
lunch breaks,” she says. “Employers 
have the right to place restrictions on 
their employees’ use of social media, 
while being mindful of the National 
Labor Relations Act protections of 
employees’ rights, and current NLRB 
rulings and guidance on employer’s 
social media policies.”

Employers should consult with 
legal counsel to develop clear, easily 
understandable social media use 
policies, Greene says. The policies 
should ensure the appropriate use of 
social media during and outside work 
hours, identify what social media use 
is impermissible, the tools to assist 
employees if they have concerns, and 
the consequences for violating the 
policy.

Employers’ social media use 
policies should include reminders 
that social media use encompasses all 
means of communicating or posting 

information or content of any sort 
on the internet, Greene says. This 
includes responding to someone else’s 
post, and posting in a chat room/
application or in a “private” group, 
regardless of whether the group 
is affiliated with the employer, as 
well as any other form of electronic 
communication.

What to Include

Greene says social media policies 
also should include these points:

• Employees’ use of social media 
must not interfere with productivity 
and/or ability to perform their duties 
and responsibilities of employment.

• Employees should only share 
medical information from credible 
sources.

• Employees should not interact 
with their patients on social media 
nor disclose any patient information.

• Employees must not reveal any 
confidential, privileged information 
about patients, must not violate 

HIPAA or impermissibly use or 
disclose PHI, and must protect 
against the inadvertent disclosure of 
confidential information.

• Employees must not send, re-
ceive, access, create, print, distribute, 
or otherwise transmit any form of 
offensive, discriminatory, obscene, ha-
rassing, or maliciously false commu-
nication, at any time, to any person.

• Employees may not anony-
mously post or transmit any content 
to circumvent the requirements of an 
employer’s social media use policy.

Employer’s social media use 
policies also should include the 
consequences for violating the policy.

“Employers should consider 
encouraging employees who used 
social media in contravention of the 
policy to step forward and admit 
the error as soon as it occurs, by 
reporting it to human resources or 
any other member of management,” 
Greene says. “Although errors cannot 
always be erased, prompt notification 
can make a significant difference in 
the employer’s ability to correct or 
remedy the issue.”

Ask When in Doubt

Social media policies should state 
that violations of the policy, includ-
ing failing to report violations by 
others, will be subject to appropriate 
discipline, up to and including ter-
mination of employment. Employers 
should encourage employees who are 
unsure whether a particular posting 
or contribution to online social media 
violates the social media policy to 
ask human resources or a member of 
management.

“It is also wise to include a 
reminder that as a general rule, if 
an employee is hesitating to post 
something, it probably should not 
be posted, but that questions and 

“HEALTHCARE 
PROVIDERS 
WHO POST 

PUBLICLY AND 
‘PRIVATELY’ ON 
SOCIAL MEDIA 

WOULD BENEFIT 
THEMSELVES AND 

THEIR MEDICAL 
SYSTEMS TO 

CONSIDER THE 
POTENTIAL RISKS 
AND LIABILITIES 

BEFORE 
POSTING.”
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concerns are nevertheless welcomed 
and encouraged,” Greene says.

It is a best practice for healthcare 
systems to train their employees on 
the HIPAA Social Media Rules and 
the HIPAA Privacy Rule, which 
prohibit the use of PHI on social 
networks, Greene says. Reminders 
about social media restrictions should 
be set forth in company policies, 
may be referenced in employee 
handbooks, and should be restated 
on signage in public spaces, like 
lunchrooms and elevators, where 
HIPAA warnings often appear.

In addition to social media 
policies, some employers use codes 
of conduct that contain guidance for 
employees applicable to social media 
use, Greene notes.

Greene is familiar with one 
medical group’s code of conduct 
that includes a tried-and-true set of 
questions to ask when faced with a 

potential ethical issue, which might 
include what or whether to post 
something on social media.

The questions include, “Am I 
certain my actions are legal? How 
will my actions appear with the 
benefit of hindsight? Could this harm 
the reputation of the company? How 
will the situation be described in a 
newspaper headline?”

A leading hospital’s code of ethics, 
which applies to employees’ social 
media posts, includes, “Make every 
effort to ensure that your posts and 
comments are accurate and factual. 
Link directly to online references and 
original source materials,” Greene 
says.

“Healthcare providers who post 
publicly and ‘privately’ on social 
media would benefit themselves and 
their medical systems to consider the 
potential risks and liabilities before 
posting. Ultimately, employees are 

solely responsible for what they post 
online,” she says. “Before creating 
online content, employees should 
consider some of the risks and 
rewards that are involved, and keep 
in mind conduct that adversely 
affects their job performance or 
otherwise adversely affects patients, 
colleagues, people who work on 
behalf of the organization, or the 
company’s legitimate business 
interests may result in disciplinary 
action up to and including 
termination.”  n
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Although Alarm Fatigue Remains a Problem,  
Some Progress Is Happening

Alarm fatigue continues to plague  
 hospitals, but recent work has 

revealed some tactics to help alleviate 
the problem.

Frontline clinicians and 
researchers have been investigating 
the problem of alarm fatigue, trying 
to determine the root causes, says 
Bette McNee, RN, NHA, clinical 
risk management consultant at 
insurance broker Graham Company 
in Philadelphia. They are getting 
closer to identifying whether alarm 
fatigue is caused by the number of 
alarms, the sounds, distractions, or 
other factors.

McNee identifies three encourag-
ing studies in the effort to address 
alarm fatigue. In one review of 

worldwide literature from Poland, 
the researchers concluded “inten-
sive care nurses think that alarms 
are burdensome and too frequent, 
interfering with caring for patients 
and causing reduced trust in alarm 
systems. They feel overburdened with 
an excessive amount of duties and 
a continuous wave of alarms. Hav-
ing to operate modern equipment, 
which is becoming more and more 
advanced, takes time that nurses 
would prefer to dedicate to their 
patients.”1

The researchers focused on why 
the alarms were problematic. The key 
problem was the frequency of false 
alarms, McNee notes.

“When nurses are responding 

to the equivalent of car alarms, it 
decreases their confidence in alarms 
in general,” she says. “That was true 
resoundingly across the board in all 
the literature they looked at.”

Clinicians also cited the difficulty 
in understanding the priority of 
alarms. For instance, in an ICU, 
there are so many devices with 
different alarms that it can be 
difficult for nurses to understand 
what is most important and what 
might be relatively mundane.

“If it is a high-pitched alarm with 
this machine, is that a priority over 
the beep on this other machine? The 
pulse oximeter doesn’t always ring 
differently from a feeding tube,” she 
says. “They have to have emergency 
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response in every situation, which is 
needlessly exhausting for a nurse.”

Staffing Also a Problem

Another issue identified was 
inadequate staffing. McNee notes this 
can be related to the overabundance 
of alarms. If the ICU eliminated 
or reduced many false alarms, staff 
might have enough bandwidth to 
respond to the true alarms.

The researchers found other 
potential risk management issues 
with alarms, including the lack of an 
annunciator at the nursing station so 
every alarm is heard and the room 
identified.

In another study, clinicians in a 
pediatric ICU measured the sound 
levels before implementing several 
tactics to reduce nuisance alarms. The 
pulse rate alarm, which produces a 
constant beeping noise, was turned 
off, and parameters on other alarms 
were changed to reduce false alarms.2

In the second phase of the study, 
researchers educated everyone on the 
unit about the equipment and how 
to set alarm parameters specific to a 
patient, the differences in what the 
sounds meant, and how to prioritize 
the alarms by sound.

“The also put the televisions on 
closed captions or patients used 
headphones, and they put signs 
everywhere telling everyone to 
hush,” McNee says. “Every five 
minutes, decibel meters would take 
measurements from different places 
around the unit and on several 
nurses. At the end of the study, they 
had a decrease in the number of 
alarms by 50%; however, the decibel 
measurement only had a negligible 
change.”

The researchers asked the nurses 
how they perceived the noise level in 
the unit. They found the nurses were 

quite pleased with the change no 
matter what the decibel meters said.

“Despite these findings, 
nurses perceived a quieter and 
more pleasant workplace. These 
impressions might have resulted 
from subjective expectations vs. 
actual volume levels, or they might 
owe to the reduction in incidence 
of alarms themselves, which they 
had viewed as nuisance sounds,” the 
researchers wrote.2

The experience underscores the 
value of eliminating nuisance alarms 
and educating staff on how to set 
alarm parameters specific to the 
patient, McNee says. Even without 
lowering the decibel level overall, 
nurses can be more confident that 
an alarm actually means the patient 
needs attention and not feel like they 
are chasing false calls all the time.

Electrode Management 

Helps

A third study revealed practical 
interventions can reduce the number 
of nuisance alarms, McNee says. The 
clinicians in a community hospital 
ICU introduced a new procedure 
that included washing the patient’s 
chest with soap and water, shaving 
the skin as necessary, and applying 
new electrodes at the start of a shift. 
The number of alarms decreased 
significantly.3

“So many times when the nurse is 
getting that alarm, it’s the electrode 
on a hairy chest or just an electrode 
that peeled off and isn’t getting 
a good reading anymore. Often, 
these electrodes are slapped on in 
an emergent situation,” McNee 
says. “When someone is wearing an 
electrode and they have oilier skin, 
they’re going to start generating false 
alarms. It is better to schedule at a 
downtime in the shift some time to 
remove these and replace them with 
fresh electrodes.”

McNee says she is encouraged 
by the progress in identifying ways 
to reduce alarm fatigue. The best 
practices are quantifying the false 
alarms, such as the electrodes that 
were peeling off, and also making sure 
the parameters on different machines 
can be set specific to individual 
patients.

“What we’re learning is that the 
alarm fatigue is driven more by false 
alarms than overall noise,” she says. 
“If we can do work in this space 
to reduce false alarms, I believe 
the nurses will feel overall that the 
environment is less stressful and that 
they can more effectively care for their 
patients.”

Risk managers should continue to 
study research findings for evidence-
based best practices.

“It’s important that a hospital 
look at the evidence and research. 
Otherwise, you could be spending 

EXECUTIVE SUMMARY

New research is shedding light on alarm fatigue and how to combat it . False 

alarms may be more problematic than the overall noise level in a unit .

• Nurses respond well to a decrease in false alarms, even if the noise level 

stays the same .

• Clinicians should be educated on how to set alarm parameters for specific 

patients .

• Good management of electrodes can reduce false alarms .
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time on quality improvement 
initiatives that are not going to 
directly address the problem,” McNee 
says. “You want to look for that 
research that reveals something you 
can apply in your own organization as 
a best practice and be confident that 
you’re going to make a difference.”  n
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EXECUTIVE SUMMARY

The results of a closed claim analysis indicate the costs of nursing professional 

liability claims increased in recent years . The increase is greater in some 

specialties .

• Increased complexity of care might be a cause .

• The cost of defending claims also rose .

• The data can be used to support risk management .

Costs of Nursing Professional Liability Claims  
on the Rise

The results of an analysis of closed 
nursing claims indicate costs 

have recently risen, and the increase is 
worse in some specialties.

The average total incurred for 
each professional liability claim 
involving nurses has increased from 
similar analyses in 2011 and 2015, 
says Georgia Reiner, risk specialist 
for the Nurses Service Organization 
(NSO) in the Healthcare Division 
of Aon’s Affinity Insurance Services 
in Philadelphia. Costs increased to 
more than $210,000 per claim, a 4% 
increase since 2015.

More Than Inflation

The rate of growth is more than 
what could be explained by inflation, 
Reiner says. “It may be attributed to 

more sophisticated arguments from 
attorneys, tort reform rollbacks, 
increasing class action lawsuits, and 
other large jury verdicts across the 
country influencing juries,” she says. 
“Another possible driver is the in-
crease in complexity of patient needs. 
Meeting the needs of these higher-
acuity patients involves more proce-
dures that are surgical, diagnostic, and 
restorative. This, along with rising 
healthcare costs, means it takes higher 
verdicts to make plaintiffs whole for 
their losses.”

NSO worked with CNA, an 
insurer headquartered in Chicago, to 
produce Nurse Professional Liability 
Exposure Claim Report: 4th Edition: 
Minimizing Risk, Achieving Excellence. 
(The report is available online at: 
https://bit.ly/3grPMFZ.)

Total incurred costs were higher 
than the overall average in obstetrics, 
critical care, behavioral health, and 
home care. Reiner notes these are 
areas experiencing increased demand 
for services and a shortage of nurses. 
“These are areas where risk managers 
should be dedicating resources to 
protect against these claims,” she says.

Even in cases with no award to the 
plaintiff, the average cost of defending 
nurse professional liability claims 
increased to an average of more than 
$20,000.

“This signals that risk management 
and what you do are worth investing 
in. If there are dollars you can spend 
to protect against any of these claims, 
they are dollars well spent,” Reiner 
says. “I know as risk managers it can 
be difficult to make the financial 
case for what you do. We hope these 
findings help risk managers make the 
case for investing in risk management 
within their institutions.”  n
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CME/CE INSTRUCTIONS

CME/CE QUESTIONS

1. Which is a finding of the Magna 

Legal Services survey regarding 

potential jurors?

a . 81% said they would be more 

sympathetic to healthcare workers 

after the pandemic .

b . 81% said they would be less 

sympathetic to healthcare workers 

after the pandemic .

c . 60% said they were not 

connected to anyone working in 

healthcare .

d . 60% said they were connected 

to someone working in 

healthcare .

2. What does Rachel York 

Colangelo, PhD, say about the 

composition of juries during the 

pandemic?

a . Those who could not serve 

because of hardship tended to be 

more biased toward the plaintiff .

b . Those who could not serve 

because of hardship tended 

to be more biased toward the 

defendant .

c . Juries tended to award 

smaller verdicts because of 

the pandemic’s effect on the 

healthcare industry .

d . Juries tended to award 

larger verdicts because of the 

pandemic’s effect on people they 

knew .

3. Which is true regarding social 

media policies?

a . The National Labor Relations 

Act (NLRA) does not allow 

employers to restrict the use of 

social media during work hours .

b . The NLRA allows employers 

to restrict the use of social media 

during work hours, but not during 

breaks .

c . Employers should create broad, 

general guidelines .

d . Employers should prohibit any 

online discussion of employment 

issues such as working conditions .

4. Which is true regarding a recent 

analysis of nursing professional 

liability claims?

a . The average total incurred for 

each professional liability claim 

involving nurses has decreased 

from similar analyses in 2011 and 

2015 .

b . The average total incurred for 

each professional liability claim 

involving nurses has increased 

from similar analyses in 2011 and 

2015 .

c . Total incurred costs for 

obstetrics were lower than the 

overall average .

d . Total incurred costs for 

pediatrics were higher than the 

overall average .



ON APPEAL, 
THE PATIENT 
CHALLENGED 

TWO JURY 
INSTRUCTIONS, 
CLAIMING THEY 
WERE IMPROPER 

STATEMENTS 
OF LAW THAT 

BIASED THE JURY 
IN FAVOR OF THE 

SURGEON.

Malpractice Trial Verdict Upheld in Knee Surgery 
Case After Challenge to Jury Instructions
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News: A Washington appeals 
court affirmed a doctor’s trial 
win in a malpractice lawsuit 

alleging he tore a patient’s Achilles 
tendon during a knee replacement 
surgery. The jury found the surgeon’s 
placement of the patient’s foot in a 
dorsal flexion position during surgery 
did not fall below the standard of care, 
and the injury was not sufficiently 
proven to be caused by the surgeon’s 
negligence rather than an aggravation 
of an existing long-term knee flexion 
contracture. On appeal, the patient 
challenged two jury instructions, 
claiming they were improper statements of law that 
biased the jury in favor of the surgeon. However, the 
court disagreed, holding the trial judge properly left 
the jury to define the standard of care rather than the 
judge defining it himself. The court also found the 
judge properly instructed the jury that surgeons cannot 
guarantee positive results from surgery, and that as long 
as the surgeon did not act negligently, he cannot be held 
liable for negative and unexpected results stemming from 
surgery.

Background: A patient in Washington sued his 
orthopedic surgeon for medical negligence due to a 
torn Achilles tendon following the patient’s total knee 
replacement surgery. The surgeon cared for the patient 
without issue for several years before the surgery. Following 
knee surgery in 2011, the patient adhered to an intensive 
therapy regimen, and began to complain of pain in varying 
degrees in his right Achilles tendon two months later. The 

patient’s physical therapist concluded the 
patient’s pain was due to long-term knee 
flexion contracture before knee surgery, 
but the surgeon noted the Achilles might 
have been torn due to the foot’s position 
during surgery. An MRI revealed Achilles 
tendinosis with a small tear. The patient 
filed suit.

At trial, the patient testified he 
felt pain in his Achilles immediately 
after surgery, although he only began 
to complain to his physical therapist 
two months later. The patient called 
an expert witness who testified to the 
standard of care in orthopedic knee 
surgeries, telling the jury that to meet 
the standard of care, surgeons must 
avoid placing the foot in a dorsal 

flexion position during surgery to prevent 
stretching the Achilles tendon, or risk tearing the tendon 
as a result. The patient’s expert further testified that, based 
on the surgeon’s own notes, the surgeon’s placement of the 
patient’s foot in a dorsal flexion position during surgery fell 
below the standard of care for surgeons, was the most likely 
cause of the patient’s injury. The expert also opined the 
surgeon exacerbated the injury with his ongoing failure to 
exercise appropriate care after the surgery.

Two experts testified the surgeon was not responsible 
for the patient’s injury because the surgeon used proper 
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foot placement during the procedure, 
and there was no risk of tearing 
because the tendon is relaxed 
throughout the surgery. One expert 
also testified his review of the patient’s 
injury suggested a long-standing 
injury to the Achilles that was present 
before surgery and aggravated by 
the patient’s increased mobility and 
flexibility following the operation.

The major issue in this case came 
down to two jury instructions, both 
of which were originally submitted 
by the surgeon. The first instructed 
the jury to find for the patient if the 
surgeon “failed to follow the appli-
cable standard of care.” The patient 
contended this was unlawful, and the 
jury instruction should have focused 
on whether the surgeon “exercised the 
care, skill, and learning expected of 
a reasonably prudent healthcare pro-
vider,” essentially arguing the judge, 
rather than the jury, should establish 
the applicable standard of care. The 
trial court and appellate court agreed 
with the surgeon.

The second jury instruction 
(commonly referred to as the “no 
guarantee” instruction) informed the 
jury that “[a]n orthopedic surgeon 
does not guarantee the results of his 
care and treatment. A poor medical 
result is not, by itself, evidence of 
negligence.” The patient contended 
that because both parties in this case 
agreed the knee surgery was success-
ful, this instruction was unnecessary 
and would only confuse the jury in 
favor of the surgeon, since the only 
issue was whether the surgeon placed 
the patient’s leg and foot in a position 
that caused his Achilles injury. How-
ever, the trial court and appeals court 
agreed that because a poor medical re-
sult was alleged — an injury that may 
not have occurred but for the surgery 
— the jury was properly instructed 
to consider whether the injury could 
have been an existing condition that 

was aggravated unexpectedly by the 
surgery and physical therapy, as was 
the surgeon’s argument at trial.

The jury found in favor of the 
surgeon, and both the trial court 
and the appellate court denied the 
patient’s request for a new trial. Both 
courts also sided with the surgeon, 
finding the two challenged jury 
instructions were proper statements 
of the law and did not constitute an 
improper comment on the evidence 
by the trial judge.

What this means to you: This 
case shows the importance of jury 
instructions in medical negligence 
cases and defines how a court 
properly places the issues before 
the jury after evidence has been 
presented. In this case, the parties 
more or less agreed on the facts of 
the case, especially those involving 
the surgery: The patient underwent 
a total knee replacement surgery, 
during which the surgeon placed 
the patient’s foot in a dorsal flexion 
position, and the patient began to 
complain of Achilles tendon pain 
only after the surgery. The parties 
only disagreed on two major factual 
contentions: whether the surgeon’s 
placement of the patient’s foot in 
the dorsal flexion position during 
surgery met or fell below the standard 
of care for orthopedic surgeons, and 
whether the patient’s pain was simply 
a result of a pre-existing condition 
that was aggravated unexpectedly by 
the surgery and/or physical therapy 
(for which the surgeon should not 
be liable), or a result of the surgeon’s 
placement of the patient’s foot during 
surgery (for which the surgeon should 
be held liable).

The trial came down to the classic 
“battle of the experts,” with both 
sides presenting expert testimony to 
support their views of the patient’s 
pain and the surgeon’s actions. The 
jury sided with the surgeon’s experts, 

and the patient believed this was 
partially because the court improperly 
primed the jury by giving instructions 
that unfairly favored the surgeon.

The appellate court’s ruling shows 
that in most cases, the standard of 
care is not an issue for judges to 
define narrowly, but rather an issue 
to be decided by the jury based 
on the facts and expert testimony 
presented in that specific case. In 
other words, the court properly 
chose to stay neutral in the opposing 
experts’ disagreement over whether 
it was proper for a surgeon to place 
a patient’s foot in the dorsal flexion 
position in a total knee replacement 
surgery. Rather than defining what 
the standard of care was in such 
cases, the court properly instructed 
the jury to define the standard of 
care and then apply it to the facts 
presented in this case.

Moreover, the appellate 
court’s ruling also highlights the 
importance and potential effect of 
the “no guarantee” instruction to 
juries. The patient argued no such 
instruction was necessary, given 
the parties largely agreed the knee 
replacement itself was successful 
(the patient did not complain of 
complications with the knee, per se, 
but rather with the Achilles tendon), 
and the judge giving the jury that 
instruction essentially primed them 
to be less likely to hold the surgeon 
accountable, since the court had 
already told them surgeons cannot 
guarantee good results. Although the 
courts did not weigh in on how this 
may have affected the jury, it did find 
such instruction proper because it 
viewed the Achilles injury as a bad 
effect stemming from the surgery, 
regardless of whether it was a new 
injury caused solely by the surgeon’s 
placement of the patient’s foot or 
simply an aggravation of an existing 
injury or condition.
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As an aside, a torn Achilles’ 
tendon is quite painful. Had it 
occurred during the surgery, it 
would likely have prevented the 
patient from actively participating 
in the prescribed physical therapy. A 
more rational scenario is the injury 

resulted from increased range of 
motion and activity after healing 
and progression of therapy-related 
exercise. The standards of care for 
orthopedic surgeries are specific to 
the type of surgery performed — 
and there are many. A good medical 

expert is a necessity.  n
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Expert Failed to Sufficiently Connect Increased 
Risk of Harm to Actual Causation of Harm

N ews: A patient in the emergency 
department (ED) treated for 

pneumonia underwent a thoracos-
tomy procedure, which ultimately 
led to his death by hemorrhage. The 
patient’s estate sued for negligence, 
supporting its case with an expert 
who testified the hospital and attend-
ing physician failed to properly moni-
tor him after the procedure, causing 
them to miss the patient’s worsening 
symptoms until it was too late. The 
trial court found this expert’s report 
admissible, but the appeals court dis-
agreed, finding the expert’s link from 
the alleged negligence to the patient’s 
death was too speculative and not 
properly connected to impose liabil-
ity. The appeals court reasoned merely 
detailing how a doctor’s or hospital’s 
actions increased risk of negative 
outcomes does not sufficiently show 
causation; rather, the link of causation 
required under Texas law needed to 
be more concrete. The appeals court 
reversed the trial court, and the case 
against both the physician and the 
hospital was dismissed.

Background: A Texas patient 
presented to an ED with pneumonia 
in late 2017. He received a 28 French 
right drainage tube thoracostomy 
from the attending physician. 
During the procedure, the physician 
cut an artery, causing the patient’s 
symptoms to worsen. The patient 

developed tachycardia, hypotension, 
and intrathoracic bleeding, leading 
the physician to drain 750 cubic 
centimeters of blood. The patient’s 
condition continued to deteriorate, 
ultimately leading to his death the 
following day due to massive blood 
loss and acute hemorrhagic shock.

Two years later, the patient’s estate 
filed a wrongful death lawsuit against 
the physician and the hospital, alleg-
ing negligence caused the patient’s 
death. Pursuant to the Texas Medical 
Liability Act (TMLA), the patient’s 
estate served an expert report on the 
defendant hospital and physician, 
who filed objections to the report. 
Specifically, the estate’s expert testi-
fied the hospital’s emergency staff 
breached the standard of care and 
caused the patient’s death by failing 
to properly monitor the patient after 
the thoracostomy procedure. The trial 
court sustained the objection. The 
expert submitted a revised report, to 
which the defendants again objected. 
The defendants contended the expert 
report was deficient under the TMLA 
regarding both the hospital and the 
attending physician. The trial court 
agreed with the patient’s estate, find-
ing the expert’s report was sufficient 
under the law to be admitted into 
evidence. The defendants filed an in-
terlocutory appeal to resolve this issue 
before the case proceeded any further.

Under the TMLA, an expert 
report is sufficient if it provides a fair 
summary of the expert’s opinions 
regarding applicable standards of care, 
the manner in which care failed to 
meet the standards, and the causal 
relationship between the failure and 
the injury. A trial court need only 
find that a report constitutes a “good 
faith effort” to comply with the act’s 
requirements by informing the de-
fendant of the specific conduct called 
into question, and providing a basis 
for the trial judge to conclude the ex-
pert’s claims are meritorious. On the 
other hand, a report is insufficient if it 
merely states the expert’s conclusions 
about the standard of care, breach, 
and causation. A judge may not “fill 
gaps” in the expert report by drawing 
inferences or guessing what the expert 
likely meant or intended.

On appeal, the defendants ar-
gued the expert report was deficient 
because its statement of causation was 
conclusory; it did not explain to a 
reasonable degree of medical prob-
ability how and why the hospital’s 
alleged negligence caused the patient’s 
death — essentially faulting the 
expert for not linking his conclusions 
to specific facts to prove proximate 
cause. The report stated the hospital 
“breached [the] standard of care by 
not providing adequate pre-, intra-, or 
post-procedure monitoring such that 
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possible complications could not be 
recognized and intervened upon to 
prevent clinical harm,” and that “the 
placement of a large bore chest tube 
and removal of an existing chest tube 
in a patient with active therapeutic 
anticoagulation (blood thinning) 
incurred unnecessary risk of hemor-
rhage and exacerbation of existing 
pneumothorax, the clinical conse-
quences of which were not recognized 
until they were irreversible.” However, 
the appeals court found this chain 
of events as laid out only spoke to 
alleged negligent conduct on behalf 
of the attending physician and did 
not adequately give a factual explana-
tion as to how “adequate monitoring” 
would have changed the outcome 
(i.e., what medical information would 
have been revealed by adequate moni-
toring, what medical intervention 
could have been timely performed in 
light of such information, and how 
that intervention would have prevent-
ed the ultimate injury). The appeals 
court reversed the decision, finding 
the trial court should have sustained 
the hospital’s objection to the expert 
report, preventing the patient’s estate 
from presenting the expert’s opinion 
or report because it was not sufficient-
ly detailed as to causation.

Likewise, the defendants argued 
the expert report was deficient as to 
the physician’s liability because its 
statement of causation also was stated 
causation in an impermissibly conclu-
sory fashion. The ultimate question 
posed to the court of appeals was 
whether the expert’s report sufficiently 
detailed a chain of events connecting 
the physician’s alleged breach of the 
standard of care to the fatal hemor-
rhage. The report stated the physician 
breached the standard of care in three 
ways:

• failing to stop anticoagulants 
prior to a semi-elective invasive 
procedure;

• removal of the original chest 
tube before placing a new chest tube 
for a worsening pneumothorax;

• choosing a large-bore chest tube 
rather than a small-bore chest tube for 
pneumothorax.

However, the report did not 
allege any of these acts caused or 
worsened the patient’s bleeding, nor 
did it allege the physician negligently 
severed the patient’s artery when 
inserting the chest tube. Rather, the 
expert opined the physician’s acts 
and omissions “incurred unnecessary 
risk of hemorrhage and exacerbation 
of existing pneumothorax, the 
clinical consequences of which 
were not recognized until they were 
irreversible.” The appeals court found 
an increased risk of a hemorrhage is 
not enough to show causation of a 
hemorrhage; in sum, the expert did 
not explain what particular action 
the physician took, or what particular 
action he failed to take, that led to the 
patient’s hemorrhage. Without such 
an understanding, the court could not 
determine if the patient’s hemorrhagic 
shock was more likely than not caused 
by a negligent act of or omission by 
the physician. Just as it did for the 
hospital’s liability, the appeals court 
reversed the trial court and remanded 
the case with instructions to dismiss 
the case against the physician.

What this means to you: This 
case illustrates the standard of causa-
tion used in wrongful death and other 
actions alleging a patient’s injuries 
were caused by a doctor’s or hospital’s 
negligence. In this case, the expert 
essentially testified to several actions 
by the hospital and attending physi-
cian that increased the risk of injury 
to the patient, but did not specifically 
conclude any one or more of those 
allegedly negligent actions actually 
caused the patient’s death. The ap-
pellate court noted this deficiency, 
finding that cause in fact (or actual 

causation) is not established where 
the defendant’s negligence does no 
more than furnish a condition that 
makes the injuries possible. In other 
words, creating a condition that 
increases a patient’s risk of injury 
is not enough to show the required 
causal connection to a patient’s injury 
and allegations that a suboptimal 
instrument (in this case, a larger chest 
tube than should have been used) 
may have been used are likewise not 
enough to show causation. Rather, 
an expert must specifically tie one or 
more actions to the alleged injury, 
stating with a reasonable degree of 
medical probability the injury would 
not have occurred absent the specific 
action(s) detailed.

A key lesson stemming from 
this case is that courts are hesitant 
to impose liability on a hospital or 
physician where it cannot determine 
if the injury was more likely than not 
caused by a specific negligent act or 
omission. Regardless of what caused 
the hemorrhage — although it usually 
will occur following the severing of 
an artery — monitoring the patient 
following an invasive procedure such 
as insertion of a chest tube generally 
is considered to be the a standard of 
care. Notifications to the physician of 
rapidly deteriorating vital signs also is 
a general standard of care. Immediate 
intervention to find and control the 
source of the bleeding is yet another 
standard of care. A breach of all these 
standards in the presence of anticoag-
ulant therapy will lead to an extreme 
loss of blood. This exsanguination, 
left unchecked, likely will be the 
cause of death. But without a solid 
expert to introduce such evidence, the 
case may not be made.  n
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