
THE TRUSTED SOURCE FOR LEGAL AND PATIENT SAFETY ADVICE SINCE 1979

INSIDE

Financial Disclosure: Consulting Editor Arnold Mackles, MD, MBA, LHRM, discloses that he is an author and advisory board member for The 
Sullivan Group and that he is owner, stockholder, presenter, author, and consultant for Innovative Healthcare Compliance Group. The relevant 
financial relationships listed have been mitigated. None of the remaining planners or authors for this educational activity have relevant financial 
relationships to disclose with ineligible companies whose primary business is producing, marketing, selling, re-selling, or distributing healthcare 
products used by or on patients.

ReliasMedia.com

AUGUST 2021 Vol. 43, No. 8; p. 85-96

Use caution when 
mandating vaccines  
for staff   .  .  .  .  .  .  .  .  .  .  .  . 88

EEOC vaccine guidance 
outlines exceptions   .  . 93

Include critical care in 
disaster planning  .  .  .  . 94

Washington health 
system scores high  
in safety  .  .  .  .  .  .  .  .  .  .  .  . 95

Legal Review & 
Commentary: 
Undiagnosed brain tumor 
results in permanent 
damage, $3 .35 million 
award; defense ruling on 
appeal for radiologist 
who reviewed and 
reported imaging results

PROVISIONS 
WITHIN THE ETS 
REQUIRE SUCH 

ACTIONS AS THE 
INSTALLATION 
OF PHYSICAL 

BARRIERS, 
VENTILATION 

SYSTEMS, AND 
TRAINING.

OSHA’s COVID-19 Emergency 
Standard Requires Written  
Plan, Precautions

The new COVID-19 requirements 
from the Occupational Safety and 

Health Administration (OSHA) for 
healthcare employers create substantial 
obligations, but many hospitals already 
are carrying out much of what is 
required. The challenge may come in 
formalizing a written 
plan and ensuring 
it addresses all of 
OSHA’s expectations.

The 916-page Fi-
nal Rule involving an 
Emergency Tempo-
rary Standard (ETS) 
is principally directed 
to healthcare employ-
ers and organizations 
that employ people 
in healthcare support 
roles, notes Adam D. 
Kemper, JD, partner 
with Kelley Kronen-
berg in Fort Lauderdale, FL.

Provisions within the ETS require 
such actions as the installation of 

physical barriers, ventilation systems, 
and training. (The full rule can be found 
online at: https://bit.ly/3r7nRA8.)

Kemper explains the ETS requires 
healthcare employers to develop and 
implement a written plan that identifies 
and controls COVID-19 hazards in 

the workplace and to 
implement other 
requirements to 
reduce COVID-19 
in the workplace, 
including thorough 
patient screening and 
management, standard 
and transmission-
based precautions, 
mandatory issuance 
usage of face masks 
and other personal 
protective equipment, 
physical distancing 

of at least six feet, 
physical barriers, cleaning 

and disinfection, ventilation, health 
screening and medical management, 
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OSHA’s Emergency Temporary Standard for healthcare employers requires an 

extensive plan and the implementation of physical safety barriers .

• The rule encourages employee vaccinations for COVID-19 .

• Healthcare employers already are carrying out much of what the rule 

requires .

• Employers must provide paid leave for COVID-19 exposure .

training, anti-retaliation protocols, 
record-keeping, and reporting.

The ETS also encourages vac-
cination by requiring employers to 
provide reasonable time and paid 
leave for employee vaccinations and 
any side effects. In a recent frequently 
asked questions (FAQ) document, 
OSHA stated that “if an employer 
makes available to its employees four 
hours of paid leave for each dose of 
the vaccine, as well as up to 16 ad-
ditional hours of leave for any side 
effects of the doses, or eight hours 
per dose, the employer would be in 
compliance with this requirement.” 
(The Q&A is available at: https://bit.
ly/2VsMgnW.)

“Thus, there is no reason why 
a healthcare employer shouldn’t 
provide at least the minimum time 
off as recommended by OSHA,” 
Kemper says. (See the story in this 
issue for more on requiring employee 
vaccinations.)

The ETS also exempts certain 
workplaces where all employees are 
fully vaccinated and individuals 
with COVID-19 are prohibited 
entry, Kemper says. For example, 
OSHA noted in the same FAQ 
“the ETS does not apply to well-
defined hospital ambulatory care 
settings where all employees are fully 
vaccinated and all non-employees 
are screened prior to entry and 
people with suspected or confirmed 
COVID-19 are not permitted to 
enter those settings.”

“The major takeaway from this 
ETS is that healthcare employers 
need to continue to take this 
pandemic very seriously in order to 
protect their employees from harm 
and to take immediate action to 
review the standards set forth in the 
ETS and adhere to them,” Kemper 
says. “While I am hopeful that most 
of the safety requirements have 
already been in place or will be in 
place by the deadlines set forth in 
the ETS, I anticipate that the ETS-
mandated training and recordkeeping 
will be the overlooked areas in an 
already overworked, overwhelmed 
healthcare industry.”

Some Work Already  

in Place

The good news is much of 
what OSHA requires in the ETS is 
consistent with what the agency has 
been asking of healthcare employers 
since the beginning of the pandemic, 
says Kaiser H. Chowdhry, JD, 
associate with Morgan Lewis in 
Washington, DC. The difference is 
the previous recommendations are 
now required.

“Most healthcare employers 
should have a written COVID plan 
in place by now, but if you don’t, the 
ETS now requires it and specifies 
certain components,” he says. “You’ll 
find similar situations in which you 
probably already have implemented 

https://bit.ly/2VsMgnW
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physical distancing and barriers, for 
instance, but the ETS tells you exactly 
what OSHA wants to see.”

Among the new requirements 
is one that involves employees in a 
COVID-19 hazard assessment and 
in writing the plan, Chowdhry notes. 
That might be challenging or easily 
overlooked if you already have a 
plan in place, he says. OSHA does 
not offer much guidance on how to 
involve employees.

Employers also should consider 
how to take advantage of the way 
the ETS does not apply to fully 
vaccinated workers.

“You may want to take a look at 
your physical layout and see if you 
can develop areas in which ETS rules 
apply and areas where they don’t, 
because of your vaccination levels,” 
he says.

Chowdhry notes paid leave is 
required regardless of whether the 
COVID-19 exposure was work-
related, and there is no cap on how 
long the employer must pay the 
employee on leave. OSHA also 

changed the reporting requirement 
so that instead of notifying OSHA 
within 24 hours of exposure to the 
virus, the hospital now must report 
within 24 hours of learning of the 
employee’s hospitalization.

Reporting Requirements 

Changed

The reporting period for COVID-
19-related fatalities also has changed, 
notes David Berndt, JD, associate 
general counsel with G&A Partners, 
a human resources company in Katy, 
TX. The ETS requires reporting an 
inpatient hospitalization or death that 
occurs any time after a work-related 
incident. Previously, hospitals only 
had to report hospitalizations and 
deaths that happened within 30 days 
of the incident.

OSHA provides several useful 
tools on its website for determining 
whether an employer is covered by 
the ETS and how to comply with the 
rules, Berndt says. In particular, he 

directs risk managers to the guidance 
on how to maintain the required 
COVID-19 log.

“Communication among 
employers in the same space is 
important. Different employers 
sharing the same physical space, like 
physician practices operating within 
the hospital or a shared building, 
must communicate their COVID-19 
plans with each other,” he says. 
“They have to adjust their plans 
to address hazards shared by other 
employers sharing their physical 
location.”  n
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EXECUTIVE SUMMARY

Guidance from the Equal Employment Opportunity Commission indicates 

healthcare employers can require employees to receive a COVID-19 vaccine . 

These mandates come with some obligations and risks .

• A Texas court case supports mandatory vaccination programs at hospitals .

• A mandatory vaccination program must accommodate those who cannot 

receive the vaccine .

• Some employees are likely to resist vaccination and might pursue litigation .

Healthcare Employers Can Mandate Vaccines,  
but Some Caution Necessary

When the COVID-19 vaccines 
were released, healthcare 

employers were uncertain if they 
could require staff to take the vaccine 
as a condition of employment. Legal 
experts said they could not because 
the FDA approved the vaccines under 
an emergency use authorization 
(EUA). Federal law specifically 
prohibits requiring employees to take 
such a vaccine.

But the legal outlook has changed. 
Guidance from the Equal Employ-
ment Opportunity Commission 
(EEOC) indicates healthcare employ-
ers can require employees to take a 
COVID-19 vaccine.1

However, there are other issues 
to consider. Requiring employee 
vaccination comes with additional 
responsibilities, says Brian S. 
Conneely, JD, partner with Rivkin 
Radler in Uniondale, NY.

“Based on recent federal court 
decisions, the EEOC guidance, and 
the June 2021 Occupational Safety 
and Health Administration [OSHA] 
emergency standard for healthcare 
employers, in our opinion, hospitals 
can, under current federal law, require 
COVID vaccines for their employees, 
subject to certain exemptions and 
safeguards,” Conneely says. “In fact, 
in June 2021, a Texas federal district 

court upheld mandatory COVID 
vaccine requirements for employees in 
a hospital in Texas.”

Similarly, in March, a New York 
federal district court enforced a 
mandatory flu vaccine requirement 
for employees at a hospital on Long 
Island, Conneely says. Moreover, in 
December 2020 and May 2021, the 
EEOC indicated in opinion letters 
that employers could institute manda-
tory COVID vaccine requirements 
as long as there were exemptions and 
reasonable accommodations for em-
ployees based on medical reasons or 
religious beliefs, and protections for 
confidential medical information.

Recently, federal OSHA issued an 
emergency COVID-19 standard for 
healthcare workers due to the grave 
danger they continue to face from the 
COVID-19 pandemic.

“This emergency standard 
does not require mandatory 
COVID vaccinations by hospitals 
of employees, but recognizes the 
approved vaccines are safe and 
effective and an important tool in a 
multilayered protection plan against 
the risks of COVID in hospitals,” he 
says. “In fact, NewYork-Presbyterian 
Hospital just announced a mandatory 
COVID vaccine requirement 
for employees, contractors, and 

volunteers at this hospital. Hospitals 
that wish to adopt mandatory vaccine 
policies should review available 
scientific data, give reasonable prior 
notice before implementing the 
requirement, establish procedures for 
applying for exemptions based on 
medical reasons or religious beliefs, 
establish medical or other review 
board for applications for exemptions 
from the requirement, and institute 
safeguards to protect confidential 
information related to requests for 
exemptions.”

Conneely notes hospitals also 
must comply with the other OSHA 
COVID-19 emergency standards 
and protections for healthcare 
providers regarding interaction with 
unvaccinated employees, visitors and 
patients and/or vaccinated employees, 
and visitors and patients who are 
immunocompromised as well as any 
applicable state laws.

Firm Legal Ground

Employers have a strong legal basis 
under federal EEOC rules to require 
COVID-19 vaccines, assuming 
no state or local law prohibits 
vaccine requirements, says Richard 
Tarpey, PhD, assistant professor of 
management in Middle Tennessee 
State University’s Jones College 
of Business. According to EEOC 
guidance, employers covered under 
EEOC laws are not prohibited from 
requiring onsite employees to be 
vaccinated.

However, employers may need to 
“provide reasonable accommodations 
for employees who, because of a 
disability or a sincerely held religious 
belief, practice, or observance, do 
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not get vaccinated for COVID-19, 
unless providing an accommodation 
would pose an undue hardship on the 
operation of the employer’s business,” 
according to the EEOC.1

In most circumstances, 
employers must consider reasonable 
accommodations for eligible 
unvaccinated employees such 
as mask requirements, schedule 
changes, telework, or reassignment 
if the company can demonstrate the 
employee poses a direct threat to 
other employees, Tarpey says.

Additionally, employers need 
to ensure vaccine requirements are 
applied equally to all employees, 
Tarpey says. They also need to 
consider if all demographic groups 
of employees have equal access to 
vaccines. Unequal access or negative 
impact from vaccines will invalidate 
a vaccine requirement under EEOC 
laws.

“Companies need to also adhere 
to possible state and local laws that 
may prohibit vaccine requirements,” 
Tarpey says. “At present, there are 
at least 19 states with some form of 
vaccine requirement prohibition bill 
in process within state legislatures.”

Texas Lawsuit Influential

The Texas lawsuit was influential 
regarding vaccine requirements, even 
though it is not binding outside of 
the state, says Allison Averbuch, JD, 
an attorney with Hall Booth Smith in 
Atlanta.

On June 12, Judge Lynn N. 
Hughes, JD, of the United States 
District Court for the Southern 
District of Texas dismissed a lawsuit 
filed by employees of Houston 
Methodist Hospital challenging the 
hospital’s mandate that all employees 
receive the COVID-19 vaccine.2 
The dismissal is one of the first court 

rulings on private employers’ rights to 
mandate COVID-19 vaccinations.

“The court rejected the plaintiffs’ 
politicized argument that the 
mandate required employees ‘to serve 
as human guinea pigs’ to increase 
hospital profits,” Averbuch says. 
“The dismissal also gives teeth to 
the EEOC’s recent guidance paving 
the way for employer-mandated 
COVID-19 vaccines under federal 
discrimination laws.”

The plaintiffs claimed Houston 
Methodist was forcing them to choose 
between getting injected with a “gene 
modification injection” or getting 
fired, Averbuch notes. The plaintiffs 
devoted more than nine pages to 
spreading vaccine misinformation, 
claiming without foundation the 
COVID-19 vaccine was rushed, 
unsafe, and potentially dangerous.

The plaintiffs also alleged 
Houston Methodist’s compulsory 
vaccine policy violates the 
Nuremberg Code’s mandate 
against experimentation on human 
subjects. The court condemned the 
plaintiffs’ comparison of “the threat 
of termination in this case to forced 

medical experimentation during the 
Holocaust,” saying that “[e]quating 
the injection requirement to medical 
experimentation in concentration 
camps is reprehensible.”2

“From a public policy perspective, 
the court held that the plaintiffs’ 
case did not have a leg to stand on, 
citing a long history of previous 
public health outbreaks in which 
the Supreme Court of the United 
States approved of state-mandated 
vaccinations or involuntary 
quarantine to prevent the spread 
of infectious diseases,” Averbuch 
says. “The court affirmed Houston 
Methodist’s choice to ‘do their 
business of saving lives without giving 
them the COVID-19 virus,’ treating 
an employer’s choice to require 
COVID-19 vaccination like any other 
commonplace work requirement.”

Averbuch advises employers to 
ensure uniform enforcement to 
mitigate the risk of discrimination 
claims when implementing 
COVID-19 vaccine policies.

The court held the plaintiffs’ 
claims could not survive on a 
wrongful termination or a public 
policy theory, she says. In Texas, as 
in most states, employment is at-will 
unless otherwise agreed.

At-will employment means 
the employment relationship 
may be terminated at any time by 
either party, as long as the reason 
for termination is not unlawful, 
Averbuch says. The only public 
policy reason Texas recognizes as an 
exception to its at-will employment 
rule is when an employee refuses to 
perform an illegal act requested by the 
employer.

The court affirmed Houston 
Methodist’s choice to “do their 
business of saving lives without 
giving them the COVID-19 virus,” 
Averbuch says. According to the 
court, the hospital’s choice was “made 

“THE COURT 
REJECTED THE 

PLAINTIFFS’ 
POLITICIZED 

ARGUMENT THAT 
THE MANDATE 

REQUIRED 
EMPLOYEES ‘TO 

SERVE AS HUMAN 
GUINEA PIGS’ 
TO INCREASE 

HOSPITAL 
PROFITS.”
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to keep staff, patients, and their 
families safer.” If the plaintiffs make 
their free choice to refuse COVID-19 
vaccination, they “will simply need to 
work somewhere else.”

The court treated an employer’s 
choice to require COVID-19 
vaccination like any other 
commonplace work requirement, 
Averbuch says.

“If a worker refuses an assign-
ment, changed office, earlier start 
time, or other directive, he may be 
properly fired. Every employment 
includes limits on the worker’s be-
havior in exchange for his remunera-
tion,” the court noted. “That is all 
part of the bargain.”2

In other words, just like any 
other workplace requirement, if 
an employee does not want to be 
vaccinated against COVID-19, 
according to the court, the 
employee’s recourse is to simply find 
a job elsewhere, Averbuch says.

That is consistent with EEOC 
guidance. The EEOC noted if em-
ployers choose to enact mandatory 
vaccination policies, they should 
inform all employees that requests 
for reasonable accommodation based 
on disability, pregnancy, or religion 
will be considered on an individual 
basis.

Considering the risk for discrimi-
nation lawsuits, employers should 
take requests for reasonable accom-
modations relating to mandatory 
vaccination policies seriously and 
should engage with employees to 
find a solution that works for all 
involved, such as telework or reas-
signment to a different role.

“Given the fraught political 
climate surrounding mandatory vac-
cinations, many employers are opting 
to encourage or incentivize employee 
inoculation instead,” Averbuch says. 
“The EEOC’s latest press release 
says that federal discrimination laws 

also do not prevent employer incen-
tives for vaccination or providing its 
employees with educational materials 
related to the COVID-19 vaccine. 
When designing employee incentives, 
however, the EEOC warns that in-
centives should not be so substantial 
as to be coercive.”

Employers should look hard for 
accommodation options, says A. 
Kevin Troutman, JD, partner with 
Fisher Phillips in Houston. The 
hospital might require the employee 
to mask and distance, assign the 
employee to a work area with no 
exposure to others, or allow remote 
work.

“If nothing else works, you 
might choose to allow the employee 
to go on leave, and that does not 
necessarily have to be with pay,” he 
says. “You wouldn’t want to go right 
to termination even if you can’t find 
something for the employee to do 
in the workplace. It makes sense 
to give the employee some time to 
evaluate their situation and see if the 
situation with COVID changes in 
the meantime.”

States Will Look  

to Texas

When implementing COVID-19 
vaccine policies, employers should 
ensure uniform enforcement to 
mitigate the risk of discrimination 
claims, Averbuch says. In deciding to 
mandate vaccines, employers must 
balance the risk of losing workers 
with the need to operate a safe 
workplace.

“In the case of Houston Meth-
odist, the hospital decided that the 
health and safety of its patients 
necessitated the vaccine mandate for 
its staff, and the court agreed that 
the hospital was entitled to do so. 
Houston Methodist told employees 

they had to be vaccinated by June 7, 
2021, or face suspension,” she says. 
“The hospital ultimately suspended 
almost 200 employees for failing to 
meet the vaccination deadline. [A 
hospital spokesperson] noted that of 
those almost 200 employees, 153 re-
signed during the suspension period 
or were terminated on June 22, 2021. 
The spokesperson also said that if 
suspended employees complied with 
the vaccination policy during their 
suspension, they were permitted to 
return to work.”

While the Houston Methodist 
Hospital case is not binding on other 
courts, it is likely to be instructive in 
subsequent lawsuits in other states, 
says Monique Ngo-Bonnici, JD, 
partner with Winston & Strawn in 
Los Angeles. Courts weighing such 
cases would have to balance the 
public’s right to be protected against 
possible COVID-19 infection and 
the hospital’s ethical obligation 
to keep its patients safe with an 
employee’s individual right to decline 
the vaccine.

“In most cases, I think that the 
public and hospital’s interests would 
outweigh the employee’s individual 
right to choose not to be vaccinated 
since employees have a choice to 
accept alternative employment 
somewhere that does not mandate 
the vaccination, whereas patients do 
not always have a choice in which 
hospital they end up in.”

A more conservative approach 
than requiring the vaccine for every 
hospital employee would be to only 
require employees who have direct 
access to patients to take the vaccine, 
Ngo-Bonnici says. This will make it 
easier for hospitals to argue — and 
for courts to rule in their favor — the 
reason for the mandatory vaccination 
is for patient safety and not for any 
other potentially improper or less 
legitimate reason.
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“In addition, to the extent there 
has been any spread of COVID-19 
in the hospital by healthcare workers, 
I would recommend tracking and 
keeping that data as it may be 
helpful, if ultimately needed, in 
defending its position as to why it 
is now requiring its employees to be 
vaccinated,” she says. “Of course, 
any hospital employer that wishes to 
mandate vaccines must reasonably 
accommodate employees who cannot 
be vaccinated due to medical or 
religious reasons.”

Legislation is pending in many 
states to address the issue of 
mandatory employee vaccination 
programs, says Abbye Alexander, 
JD, partner with Kaufman Dolowich 
& Voluck in Orlando. The state-
based pending legislation varies 
considerably, but most would 
prohibit mandatory vaccinations as a 
condition of employment where the 
employee maintains a religious-based 
or health-based objection to receiving 
the vaccination.

“These exceptions track with 
the current EEOC guidance on 
mandatory vaccinations in the 
workplace,” Alexander says. “Only 
two states — Arkansas and Oregon 
— have passed legislation pertaining 
to mandatory employee vaccination.”

Arkansas Act 977 applies 
specifically to state entities, agencies, 
and organizations. It prohibits any 
of these entities from conditioning 
employment on the receipt of a 
COVID-19 vaccination. The act 
specifically permits state-owned or 
state-operated healthcare facilities 
to offer positive incentives to 
employees based on their receipt of a 
vaccination, but these entities cannot 
mandate vaccinations unless they first 
receive approval from the Arkansas 
Legislative Council.3

Oregon Revised Statute § 433.416 
prohibits healthcare employers from 

conditioning employment on the 
receipt of a vaccine unless it is other-
wise mandated by law.4 The Oregon 
statute is the most specific state law 
dealing with the issue of mandatory 
vaccinations of healthcare workers, 
Alexander says.

Not all healthcare employers 
are requiring vaccines, notes Lisa 
Gingeleskie, JD, an attorney with 
Lindabury, McCormick, Estabrook 
& Cooper in Westfield, NJ. Some 
are taking a softer stance and offering 
incentives for employees to take the 
vaccine. That could be useful with a 
workforce that is resistant.

“While there appears to be no case 
law directly on point concerning the 
mandate of the COVID-19 vaccine 
for employees subject to a collective 
bargaining agreement, the National 
Labor Relations Board provides 
sufficient guidance to conclude that 
such a mandate would be subject to 
mandatory bargaining,” she says.

Gingeleskie says that while the 
Texas lawsuit resolution seemed 
authoritative, other challenges to 
mandatory vaccinations will arise.

“I certainly don’t think it’s going 
to be the last lawsuit,” she says. “But 
the argument against mandatory 
vaccinations is, in my opinion, 
not strong. The CDC has said the 
vaccines are safe, the EEOC has said 
they may be mandated provided 
accommodations are made, and I 
don’t think there is a strong legal 
argument for those to bring suit 
against mandatory vaccinations.”

Some attorneys see reason for 
caution when interpreting the legal 
outlook. Any hospital seeking to 
impose vaccination mandates must 
appreciate the present uncertainty 
of the underlying law and separately 
consider the legal risk of enforcing 
such a policy, says Michelle L. 
Greenberg, JD, partner with Frier 
Levitt in Pine Brook, NJ.

The recently released guidance 
from the EEOC and the recent Texas 
federal court ruling strongly suggest 
private employers like hospitals may 
legally require their employees to take 
a COVID vaccine as a condition of 
continued employment, subject to 
certain disability and religious-related 
conditions. But that is not the whole 
story, she says.

“However, the state of the law 
is far from settled, and similar 
challenges are making their way 
through courts around the country, 
which may have different outcomes,” 
Greenberg says. “Hospitals must 
consider their state’s employment 
laws. We would then advise our client 
of the litigation risk associated with 
such a policy. To illustrate, even if 
Houston Methodist Hospital was 
legally ‘in the right,’ it nevertheless 
had to defend a costly lawsuit against 
its striking employees.”

Greenberg says she also would 
suggest the client evaluate those 
considerations against the medical 
and legal risk of non-vaccinated 
employees infecting patients. Many 
national associations, including the 
American Medical Association and 
American Nurses Association, are in 
favor of medical professionals taking 
the vaccine for their own health as 
well as the health of the public with 
whom they interact.

“This is all to say, the current 
advice for hospitals that want to 
require vaccinations is speak with 
your attorney and make sure that 
attorney is familiar with both 
healthcare and employment law,” 
she says. “There is no one-size-fits-
all advice because your situation is 
unique.”

Also, remember full vaccination 
brings some benefits and partial 
vaccination bring obligations, says 
Jennifer L. Curry, JD, shareholder 
with Baker Donelson in Baltimore.
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“Employers who have employees 
who are unvaccinated, whether 
they choose not to be vaccinated or 
cannot be vaccinated due to a medical 
condition or a sincerely held religious 
belief, or have employees who are 
vaccinated but still at risk if exposed 
to COVID-19, they still should 
take whatever precautions necessary 
to protect those individuals, which 
would likely include continued mask-
wearing for all unvaccinated or at-risk 
employees,” she says.

Curry also notes the new OSHA 
COVID-19 ETS is the first federal 
law that specifically mandates 
employers to pay employees for the 
time to get vaccinated, albeit only 
for employees in covered healthcare 
settings. This standard does not 
include home health settings and 
ambulatory settings with fully 
vaccinated workforces, or pharmacists 
dispensing drugs in retail settings, and 
others.

“Covered healthcare employers are 
also now required to create and main-
tain a COVID-19 log that records 
every single instance of an employee 
confirmed to have COVID-19, 
regardless of whether the employee 
was exposed at work or elsewhere,” 
Curry says. “This is different from the 
standard OSHA 300 log that requires 
employers to record work-related 
COVID-19 illnesses and deaths.”

More Willing to  

Mandate Now

Healthcare employers are more 
willing to enforce their legal right 
to require vaccinations, says Tory 
I. Summey, JD, an attorney with 
Parker Poe Adams & Bernstein in 
Charlotte, NC. Many wanted to 
require vaccinations in January when 
the vaccines first became available, 
but they were unwilling to confront 

reluctant employees. The EUA made 
the legal position tenuous.

“The Houston Methodist case is 
going to give a lot of momentum to 
those hospitals that already wanted 
to require vaccines,” he says. “The 
judge in that case dug into the 
EUA and suggested that it does not 
actually prohibit a private employer 
from requiring the vaccine. With the 
EEOC guidance, employers can be 
confident that they can require this as 
a condition of employment.”

Summey notes the vaccines might 
soon receive full approval from FDA, 
which would negate the EUA issue 
and provide even more support 
for hospitals wishing to establish 
mandates. Nonetheless, Summey says 
lawsuits still can be expected.

“Any time you adopt a policy in 
the employment space, especially with 
something like vaccines where feelings 
are so hot, you have to be prepared 
for a potential legal challenge,” he 
says.

Some hospitals are mandating 
vaccines only for a portion of the 
workforce, such as those working 
most closely with patients, notes 
James W. Boyan III, JD, partner 
with Pashman Stein Walder Hayden 
in Hackensack, NJ. Many hospital 
leaders probably are waiting to see 
what their peers to decide to do, and 
how mandatory vaccination policies 
work for them.

“If you go with mandatory vac-
cinations, the messaging is important. 
Give people as much time as possible 
to plan accordingly,” he says. “Now 
that the vaccine is more readily avail-
able, the problem might not be so 
much finding access to the vaccine, 
but it’s still a good idea to give them 
time to consider it and obtain the 
vaccine they prefer. If they ultimately 
decide they don’t want to get the vac-
cine, it might be helpful to give them 
time to find another job.”  n
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EEOC Vaccine Guidance Includes Exceptions

The Equal Employment 
Opportunity Commission 

(EEOC) guidance includes two 
important exceptions, notes 
Christopher Tellner, JD, partner 
with Kaufman Dolowich & Voluck 
in Blue Bell, PA. Employers remain 
limited by the provisions of Title VII 
of the Civil Rights Act of 1964 and 
the Americans with Disabilities Act 
(ADA).

Title VII requires employers 
to provide exemptions from any 
vaccine requirement to employees 
with sincerely held religious beliefs 
preventing them from taking the 
vaccine, Tellner says. Further, the 
ADA requires employers to provide 
exemptions from any vaccine 
requirement to employees with a 
disability that prevents them from 
taking the vaccine.

“A personal or political opposition 
to receiving a vaccination is not 
sufficient to protect an employee from 
repercussions should they refuse the 
vaccine,” Tellner says. “Employees 
with either a religious belief or 
disability exemption can still be 
required to receive the vaccine or be 
excluded from the workplace if their 
presence presents a direct threat to 
the workplace, and if no reasonable 
accommodation could mitigate that 
threat to a reasonable degree.”

Tellner notes the EEOC set 
forth four elements to consider in 
determining the existence of a direct 
threat:

• the amount of time the risk will 
exist;

• the potential harm posed by the 
risk;

• the probability that any potential 
harm will occur;

• the imminent nature of the 
potential harm.

Reasonable 

Accommodations

An accommodation is not 
reasonable if it would pose an undue 
burden on the employer, Tellner says. 
Courts have ruled an undue hardship 
is created by an accommodation that 
has more than a de minimis or small 
cost or burden on the employer.

The EEOC delineates between 
“excluding” employees and “terminat-
ing” employees, Tellner notes. While 
terminated employees will no longer 
be employed, “excluded” employees 
still may be entitled to an accommo-
dation that allows them to work away 
from the workplace if such an accom-
modation would be reasonable.

Other reasonable accommodations 
might include requiring additional 
use of personal protective equipment, 
isolated/relocated workstations, or 
removing employees from positions of 
public exposure.

“These EEOC guidelines are 
consistent with its prior guidance 
regarding mandatory vaccination re-
quirements in the wake of widespread 

health crises, such as previous EEOC 
guidance in response to the H1N1 
epidemic,” Tellner says. “It should 
also be noted that, in the healthcare 
context specifically, several state 
statutes currently require healthcare 
workers in certain settings to receive 
various vaccinations, including, for 
example, influenza and pneumococcal 
vaccinations.”

Employers seeking to implement 
mandatory vaccination requirements 
in their workplace should provide 
their employees with clear procedures, 
providing them the option to claim 
either the religious- or disability-based 
exemptions, while also conducting a 
threat analysis to determine if certain 
employees may be reasonably accom-
modated based on their position.

If an employer plans to mandate 
a COVID-19 vaccine, it should 
develop a written policy that imposes 
consequences for those who refuse to 
take the vaccine, ensuring it does not 
adversely affect people of a protected 
class (race, age, sex, disability, and 
religion), Tellner says. Employees 
refusing vaccination also should keep 
in mind that if they are terminated 
for violating immunization mandates, 
they generally do not qualify for 
unemployment benefits.  n
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EXECUTIVE SUMMARY

Critical care often is overlooked in disaster planning . Risk managers should 

ensure this component is fully included .

• Critical care must ramp up quickly in a disaster, the same as the emergency 

department .

• Include critical care in full drills, not just tabletop exercises .

• Liability risks are amplified when critical care is not adequately involved .

Include Critical Care in Emergency Planning

C ritical care often is overlooked 
when planning for mass 

casualties and disasters, according to 
two researchers whose recent work 
suggests experts from that field should 
be included in such preparations.

During a disaster, the staffing for 
intensive care may need to increase 
quickly, says Jennifer Adamski, DNP, 
APRN, ACNP-BC, CCRN, FCCM, 
director of the Adult-Gerontology 
Acute Care Nurse Practitioner 
Program and assistant professor at 
Emory University. That means a 
disaster plan should include tactics for 
mobilizing staff and expanding access 
to critical care.

“That should not be done on the 
fly. The plan should include how to 
notify staff, where additional patients 
should be placed, how to obtain 
additional equipment,” she says. “A 
consistent approach is what we aim 
for, with job action sheets in each 
unit or department to guide people 
in the first few hours as far as who’s 
in charge and what their duties are, 
until you can get some more resources 
mobilized.”

Many hospitals do not have a 
good way to notify critical care staff 
of a disaster operation, says John 
J. Gallagher, DNP, RN, CCNS, 
CCRN-K, TCRN, RRT, FCCM, 
professor in the department of acute 
and tertiary care at the University of 
Pittsburgh School of Nursing. The 

focus usually is on the emergency 
department (ED) and the trauma bay, 
with disaster drills typically including 
hands-on examples there but leaving 
other departments, including critical 
care, to use tabletop exercises.

“With critical care and the ICU, 
it’s often just a phone call asking how 
many patients you can take, or telling 
you to make three beds and how are 
you going to do that. They don’t have 
to actually make three beds, so you 
don’t get a chance to encounter the 
real problems that can pop up,” he 
says. “That’s a problem because when 
it really goes down, people don’t 
know what to do.”

Gallagher and Adamski recently 
published a report on how to better 
include critical care considerations in 
disaster planning.1 Gallagher says risk 
managers should include critical care 
in the hazard vulnerability analysis, 
a typical component of disaster 
planning that identifies potential 
weak spots in infrastructure and other 
issues.

Critical care is a type of treatment 
rather than a physical department in 
the hospital, Adamski says. Disaster 
planning should include tactics 
for turning additional spaces into 
ICU space. Many hospitals learned 
these lessons from the COVID-19 
pandemic.

“The biggest concern we saw was 
with staffing. Even when we expanded 

into additional spaces, there were a 
lot of staff who had to be trained to 
work in the ICU,” she says. “That is 
a huge problem for risk management 
if people are just thrown into these 
areas. A part of the planning should 
include tools and resources to get 
these people up to speed quickly.”

Critical care professionals also 
can be helpful with overall disaster 
planning because they are used to 
dealing with seriously ill, dying 
patients on a regular basis, Adamski 
says. Even ED professionals see many 
low-acuity patients, so they might 
not be as finely attuned to the needs 
of critical patients in high volume. 
Critical care professionals could reveal 
some blind spots in disaster planning.

Risk managers also should 
be concerned about critical care 
in a disaster situation because 
caregivers are not acting under 
typical conditions and expectations, 
Gallagher says. There can be a 
misconception that once a patient 
makes it through the ED during a 
disaster, the rest of that patient’s care 
is normal. It often is not.

“You’re operating at crisis levels. 
People are doing things they don’t 
normally do, we’re not documenting 
the way we normally would, and the 
standard of care goes out the window 
because you can’t maintain it,” he 
says. “There is going to be someone 
who comes around to Monday-
morning quarterback and bring 
litigation because something didn’t 
happen. You have to be prepared for 
that and include critical care in those 
disaster drills so that you can adopt 
strategies that minimize the potential 
for problems.”  n
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 n How to deal with impaired 
physicians

 n Tips for minimizing falls liability

 nWays to optimize social media 
policies

 n How to survive a Medicare audit
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Washington Health System Scores High  
in Safety and Quality

Virginia Mason Franciscan Health 
— which operates 11 hospitals 

and more than 300 care sites in the 
Puget Sound region of Washington 
— is reporting success with 
addressing hospital quality and safety 
measures, the result of bringing 
together two organizations with a 
strong history of patient care.

Virginia Mason Medical Center 
in Seattle and Franciscan Health 
joined to form the new health 
system in January, explains Charleen 
Tachibana, DNP, senior vice 
president of quality and safety at the 
health system.

Virginia Mason Medical Center 
achieved the Healthgrades 2021 
Outstanding Patient Experience 
Award, which places it among the 
top 15% of hospitals nationwide 
for patient experience. It is the only 
hospital in the Seattle area to receive 
the award for nine consecutive years.

St. Joseph Medical Center in 
Tacoma, St. Francis Hospital in 
Federal Way, and St. Anthony 
Hospital in Gig Harbor earned the 
Healthgrades 2021 Patient Safety 
Excellence Award, putting them in 
the top 10% of all short-term acute 
care facilities reporting patient safety 
data evaluated by Healthgrades.

The Leapfrog Group also awarded 
Virginia Mason Medical Center an 
A for the 19th consecutive year. St. 
Joseph Medical Center, St. Anthony 

Hospital, and St. Michael Medical 
Center also earned A grades.

System Uses  

Toyota Lean

Tachibana, who came from 
Virginia Mason, says much of the 
success there can be attributed to 
using the Toyota Lean methodology 
for the past 20 years. That approach 
is being implemented across the new 
healthcare system.

“One example is our patient 
safety alert and response system. It’s 
a principled method by which we try 
to ensure every single employee is a 
safety inspector, and every employee 
has the ability to call out safety 
concerns or defects in our work 
processes,” she says. “We resolve 
them as quickly as we can with some 
pretty deep root cause analyses and 
mistake-proof processes.”

In some instances, key safety 
improvements arose from tragic 
errors. Virginia Mason Franciscan 

Health favors transparency to 
promote safety beyond its own 
health system, Tachibana says.

In one 2004 case, a radiology 
patient was inadvertently given a 
syringe of chlorhexidine cleaning 
solution instead of contrast solution. 
The patient died, and Virginia 
Mason’s investigation revealed a root 
cause of unlabeled syringes.

“We chose to go public with 
that investigation so that other 
organizations could benefit from 
our experience and root out that 
defect within our systems,” she says. 
“That was called out immediately 
as a patient safety alert, we did our 
root cause analysis, implemented 
safety systems so it doesn’t happen 
again, and we shared that with our 
colleagues in other hospitals and 
health systems.”  n
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CME/CE INSTRUCTIONS

CME/CE QUESTIONS

1. Which is not required by 

OSHA’s final rule involving 

an Emergency Temporary 

Standard?

a . A written COVID-19 plan

b . Installation of physical barriers

c . Employee training

d . Weekly testing of employees

2. What does Richard Tarpey, PhD, 

say about mandatory COVID-19 

vaccinations?

a . Employers have a strong 

legal basis under federal Equal 

Employment Opportunity 

Commission (EEOC) rules to 

require COVID-19 vaccines, 

assuming no state or local law 

prohibits vaccine requirements .

b . Employers are prohibited 

under federal EEOC rules from 

requiring COVID-19 vaccines, 

assuming no state or local law 

prohibits vaccine requirements .

c . EEOC rules do not affect an 

employer’s ability to require 

COVID-19 vaccines .

d . EEOC rules will determine 

the ability to require COVID-19 

vaccinations, but no such rules 

have been issued .

3. In the Houston Methodist 

litigation in Texas, how did 

the court rule regarding the 

hospital’s mandatory vaccine 

policy?

a . The court held the plaintiffs’ 

claims could not survive on a 

wrongful termination or a public 

policy theory .

b . The court held the plaintiffs’ 

claims could survive on a wrongful 

termination or a public policy 

theory .

c . The court held the hospital 

must consider each plaintiff’s 

resistance to the policy on an 

individual basis, including a 

reasonable period of research .

d . The court held if any 

employees were given 

accommodation and allowed 

to work without vaccination, the 

entire vaccination policy was 

voided .

4. What is one recommendation 

for improving the inclusion 

of critical care in disaster 

planning?

a . Allocate more funding to 

critical care .

b . Fully include critical care in 

disaster drills, not just tabletop 

exercises .

c . Denote critical care as a “team 

leader” in disaster responses .

d . Better identify critical care 

leaders to administration .



THE NEUROLOGIST 
ORDERED AN MRI, 
WHICH REVEALED 
ABNORMALITIES 
IN THE PATIENT’S 
RIGHT FRONTAL 

LOBE, BUT FAILED 
TO REFER THE 
PATIENT TO A 

NEUROSURGEON 
FOR TREATMENT.

Undiagnosed Brain Tumor Results in Permanent 
Brain Damage, $3.35 Million Award
By Damian D. Capozzola, Esq.
The Law Offices of Damian D. Capozzola
Los Angeles

Jamie Terrence, RN
President and Founder, Healthcare Risk Services
Former Director of Risk Management Services  
(2004-2013)
California Hospital Medical Center
Los Angeles

News: A patient sought treatment 
for severe headaches, blurry 
vision, and numbness in her left 

arm. A neurologist treated the patient’s 
migraines for years but discharged the 
patient without further follow-up care. 
Years later, physicians diagnosed a brain 
tumor while treating the patient for a 
head injury. The patient filed a lawsuit 
against both the neurologist and hospital 
where she sought initial treatment. A 
jury found the neurologist liable and 
awarded $3.35 million. The hospital was 
not found liable.

Background: In 2009, a 33-year-old 
woman was admitted to a hospital, seeking 
treatment for severe headaches, blurry vision, and numb-
ness in her left arm. A neurologist examined the patient 
and concluded she was suffering from migraines. The 
neurologist ordered an MRI, which revealed abnormalities 
in the patient’s right frontal lobe, but failed to refer the 
patient to a neurosurgeon for treatment. The neurologist 
continued to treat the patient for migraines from 2010 to 
2014.

Years after the initial hospital visit, the patient suffered a 
significant head injury at work. She was treated by different 
physicians who diagnosed the patient with a brain tumor 

approximately five years after the initial hospital admission. 
By this time, the tumor had increased in size and nearly 
invaded the patient’s entire brain. The patient received 
extensive whole brain radiation treatment once the tumor 
was properly diagnosed, but she suffers from severe short-
term memory loss and cannot drive or work because of her 
condition.

The patient filed a lawsuit against the neurologist and 
the hospital where she was initially admit-

ted. The patient alleged the neurologist’s 
failure to diagnose the brain tumor and 
failure to refer the patient to a neurosur-
geon despite the abnormal MRI consti-
tuted medical malpractice. The patient 
argued if the neurologist had properly 
diagnosed the tumor and discharged her 
with proper follow-up care, the per-
manent and severe brain injury would 
have been prevented or would not have 
been so severe. The patient claimed the 
neurologist was acting as an agent of the 
hospital during the initial visit and failed 
diagnosis in 2009. The patient did not 
allege the hospital was directly negligent, 
only that the hospital bore liability for 

the physician’s actions. The defendant physi-
cian and hospital denied liability.

After a two-week trial and eight hours of deliberation, 
the jury found the neurologist liable for failing to diagnose 
the tumor. The jury also concluded the hospital was an 
agent during the 2009 visit, but the hospital was not liable, 
as there was no agency relationship between the neurologist 
and hospital between 2010 and 2014. The jury awarded 
the patient $3.35 million in damages.

What this means to you: In this case, the physician’s 
liability was a case of failure to diagnose, a particularly 
concerning result given the physician’s treatment of the 
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patient over the course of more than 
four years. A failure to diagnose, 
or a delayed diagnosis, can cause 
significant injuries or dramatically 
worsen the patient’s condition. This 
case is no exception as the patient 
alleged the physician’s failure to 
diagnose the tumor in 2009 enabled 
the tumor to grow and spread, 
causing far more pervasive injury by 
the time the treatment occurred in 
2014. While the defendant physician 
denied liability, the physician failed 
to present sufficient evidence or 
explanation, particularly in light 
of the abnormal MRI. When the 
patient suffered her head injury five 
years later, physicians immediately 
diagnosed the brain tumor.

Migraine headaches are most 
common in women from their 
teens to middle age. Physicians 
look to that diagnosis first, as brain 
tumors are much less likely to be 
the cause of headaches. However, 
without specific diagnostic proof 
the patient is suffering from a 
migraine, other possible causes of 
headaches should be ruled out. The 
neurosurgeon appropriately ordered 
the MRI but neglected to follow 
up on abnormalities reported in the 
radiologist’s findings. Additional 
studies, such as EEGs and serial 
MRIs ,would have revealed changes 
in these abnormalities and in brain 
activity, resulting in the correct 
diagnosis earlier, giving the patient 
an opportunity for a much better 
outcome. The assumption of the 
common diagnosis in the face of 
evidence to the contrary is negligence 
on the part of the physician.

Although the patient brought 
the malpractice litigation against 
both the individual physician and 
the entity hospital, the jury only 
assigned liability to the physician. 
The patient argued the hospital bore 
liability because the physician was 

its “agent,” a special relationship 
whereby the principal is responsible 
for the actions of the agent, and thus 
bears liability for the agent’s actions. 
This also is known as vicarious 
liability. It often arises in the context 
of employment relationships, where 
an employer is responsible for the 
actions of the employee if those 
actions were within the course 
and scope of the employment. In 
the medical context, an individual 
physician may be determined to 
be an agent of an entity such as a 
hospital, surgery center, or other such 
group, depending on the facts and 
circumstances of the case.

The existence of an agency 
relationship is a factual question a 
jury must decide while reviewing 
the relationship between the two 
parties. Many factors can influence 
this decision, such as whether the 
principal and agent engage in the 
same occupation, the level of skill 
required to perform the agent’s work, 
who supplies the workplace and 
tools, the length of the relationship, 
the parties’ intent, and — often 
most important — whether the 
principal has the right to control the 
agent. In this case, the jury reviewed 
the circumstances and made two 
determinations: The physician was an 
agent for the hospital in 2009, but 
the physician was not an agent for 
the hospital in 2010 through 2014. 
This was premised primarily on the 
hospital’s representations that it was a 
complete provider of medical care and 
based on the physician’s uniform.

However, once the patient was 
treated at the neurologist’s own 
office rather than at the hospital, this 
agency relationship ceased to exist. 
As a result, the hospital was not liable 
for the physician’s subsequent actions. 
This was fortunate for the hospital 
as the jury cleared the hospital of 
any wrongdoing. Care providers, 

particularly entities or groups rather 
than individuals, should carefully 
examine such relationships with 
physicians and other individuals 
working underneath them, with 
particular concern of how potential 
agency relationships are viewed.

If a hospital exercises complete 
control over how physicians operate, 
provides the place and tools, provides 
or requires uniforms bearing the 
hospital’s identification, and other 
circumstances that strongly point to 
a specific relationship, such factors 
will be highlighted by a medical 
malpractice plaintiff who seeks to 
attribute fault to both the individual 
physician and the hospital. Such 
an agency relationship may be 
unavoidable, but providers should 
be cognizant of these possibilities 
and realities to prepare for these 
determinations in malpractice 
litigation. It also is important to 
know when agency relationships 
do not exist, as in this case, where 
the physician’s primary treatment 
occurred beyond the reach of the 
hospital. A hospital or care center 
should draw attention to these 
important distinctions and changes 
in time to prevent an improper and 
overly expansive determination of 
vicarious liability. Most hospitals now 
post signage with information about 
its relationship with the physicians 
on staff. Admission paperwork also 
might explain this relationship and 
require the patient’s initials to validate 
their understanding. Most hospitals 
consider physicians as independent 
contractors who are practicing under 
the licensure of the state in which 
they practice, rather than hospital 
employees.  n
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Defense Ruling on Appeal for Radiologist  
Who Reviewed and Reported Imaging Results

N ews: A patient underwent a 
routine screening mammogram. 

The radiologist who reviewed the 
mammogram did not find any 
suspicious results, and recommended 
another screening in a year. The 
patient reported pain and a lump, but 
never spoke with the radiologist. A 
year later, the patient was diagnosed 
with breast cancer.

The patient filed a lawsuit against 
the radiologist, the radiology practice 
group, and others. The radiologist and 
the practice group sought dismissal 
from the case based on their adher-
ence to their limited duty to read 
and interpret the images, which they 
did. A trial court denied that motion, 
but an appellate court reversed the 
determination, finding the radiologist 
and practice group only had a limited 
duty to the patient.

Background: In April 2010, a 
female patient’s physician referred 
her for a mammogram. The referral 
was faxed the same day to a radiology 
practice group. The referral did not 
specify whether it was for screening 
or diagnostic purposes, and did 
not indicate any particular patient 
complaint.

When the patient underwent 
the mammogram the following day, 
she reported to an employee at the 
imaging company that she felt a lump 
in her breast. She was informed her 
physician schedule the mammogram 
as routine. The patient’s paperwork, 
signed by the patient herself, con-
firmed the reason for the mammo-
gram was routine, but also noted she 
experienced pain and/or soreness in 
her left breast. It did not mention a 
lump.

A radiologist read and interpreted 
the patient’s mammogram. The 

radiologist’s report noted the 
purpose was a routine screening 
and stated there were no suspicious 
mammographic findings. The 
radiologist recommended another 
routine screening in one year. Despite 
a mistake in the report, the radiologist 
and radiology group claimed that 
given the lack of suspicious findings, 
the recommendation would not 
have changed. The radiologist never 
spoke with the patient, and never 
spoke with the patient’s prescribing 
physician.

In May 2011, the patient was 
diagnosed with cancer in her left 
breast. The patient sought treatment, 
but died in August 2014. Before her 
death, the patient filed a medical mal-
practice action against the radiologist 
and radiology practice group, among 
other individuals and entities. The 
patient alleged the radiologist and the 
practice group ignored her complaints 
of breast pain and feeling a lump, 
which constituted negligence. After 
the patient died, the administrator 
of her estate amended the lawsuit to 
seek additional damages for wrongful 
death.

While the defendants generally 
denied liability, the radiologist and ra-
diology group specifically challenged 
their liability by bringing a motion 
for their dismissal from the case. The 
defendants alleged their duty was only 
to read the mammography images 
and to document findings, and that as 
a matter of law and fact, they abided 
by this duty. The trial court denied 
the radiologist and the group’s mo-
tion. The defendants appealed.

Upon review, the appellate court 
disagreed with the trial court. The 
court recognized that while physicians 
owe a general duty of care to patients, 

the scope of that duty may be lim-
ited to the specific medical functions 
undertaken by the physician and 
relied on by the patient. The court 
confirmed the defendants discharged 
their duty in accordance with accept-
ed practices for radiologists, a finding 
that was supported by the defendants’ 
expert.

Furthermore, the appellate court 
found a formulaic closing sentence 
in the radiology report, thanking 
the referring physician “for the 
opportunity to participate in the 
care of this patient,” did not change 
the applicable standard of care for a 
limited-scope physician. The court 
expressly stated “politeness alone will 
not give rise to a heightened duty 
of care.” Because of the defendants’ 
adherence to accepted radiology 
practices, the court ruled the trial 
court should have granted the 
defendants’ motion and dismissed 
them from the case.

What this means to you: This 
case demonstrates both procedural 
and substantive defenses for 
physicians and care providers. For 
the procedural side, the reversal by 
the appellate court reveals defendants 
in malpractice cases need not always 
wait for a jury to determine the care 
provider did not act negligently. 
During litigation, there are various 
mechanisms defendants can use 
to seek adjudication before trial, 
including the mechanism used in 
this case: a motion for summary 
judgment. When the relevant material 
issues of fact are not disputed, and 
when those facts reveal the defendant 
is not liable, then a motion for 
summary judgment is proper. There 
is no need to wait for a jury, as courts 
rule on these motions on their own.
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Such early affirmative efforts can 
be invaluable to physicians and care 
providers, as these may result in 
early dismissals and prevent further 
attorneys’ fees and costs associated 
with trials, which are significant. 
While courts apply high standards 
for granting such motions, it is worth 
consulting with counsel to determine 
if such a motion is appropriate given 
the particular circumstances, as an 
early victory may be worth the time 
and effort.

In this case, the malpractice litiga-
tion was brought against multiple 
physicians and care providers, but 
this appellate decision was focused on 
the radiologist and radiology practice 
group. These care providers’ involve-
ment in the patient’s evaluation and 
treatment was limited, as they were 
only required to undertake the func-
tion of reading the mammography 
images and documenting those find-
ings. Thus, if the interpretation was 
consistent with accepted radiology 
practices and relayed to the proper 
physician, the radiologist and radiol-
ogy practice group could not be liable 
as a matter of law, regardless of how 
the treating physician acted with the 
results from the report.

According to the appellate court, 
this is precisely what occurred. That 
finding was supported by the de-
fendants’ expert, who opined the 
interpretation of the mammogram 
conformed with accepted practices. 
This decision, like the underlying 
motion, was limited to the radiologist 
and radiology practice group. This 
reveals another important lesson: 
Multiple physicians and care provid-
ers all may be lumped together in a 
medical malpractice action as defen-
dants, as patients seek to place blame 
on anyone and everyone involved in 
treatment (which may be many differ-
ent individuals or groups), but each 
individual and entity is distinct.

An appropriate defensive mecha-
nism for one individual or entity 
might not be appropriate for a differ-
ent party. Here, the defendants were 
not involved much with the patient’s 
medical care, and thus held a narrower 
duty to the patient. Additionally, the 
defendants never directly interacted 
with the patient, or even with the pa-
tient’s prescribing physician about the 
patient. This was not a circumstance 
where a group of treating physicians 
collaborated on the course of treat-
ment. Instead, the defendants per-
formed a narrow function of interpret-
ing images and relaying those findings 
to others who were then responsible 
for taking the necessary measures. 
Physicians and care providers should 
evaluate the scope of their care with an 
eye toward the associated duties owed 
to the patient, as those duties may be 
limited. When a duty is limited, it 
might be easier for a physician or care 
provider to demonstrate there was no 
departure from the duty, or that any 
departure did not cause any harm to 
the patient.

On the substance of the defense, 
the court agreed the defendants did 
not deviate from the applicable stan-
dard of care for radiologists. For this, 
the importance of experts is yet again 
confirmed: The appellate court relied 
on the testimony of the defendants’ 
expert. The court recognized the de-
fendants satisfied their duty of care to 
the patient, and the patient presented 
no evidence to the contrary. The court 
was not persuaded by the patient’s 
argument that her statement in her 
paperwork about breast pain gave rise 
to a heightened duty; the defendants 
were only interpreting the mam-
mography images and reporting those 
findings. Beyond that, the defendants 
bore no duty to the patient.

It is worth noting one appellate 
judge disagreed with this result, argu-
ing the defendants’ regular practice 

was to provide recommendations of 
further clinical care and diagnostic 
testing depending on the patient’s 
symptoms at the time of a mam-
mogram, as well as the result of the 
mammogram itself. According to 
the dissenting judge, the radiologist’s 
erroneous notation the patient was 
“asymptomatic” revealed the physician 
assumed a more expansive duty of care 
to the patient, and the patient’s other 
medical records should have revealed 
further testing or care was neces-
sary. While the majority of the court 
rejected that opinion, a different court 
could reach a different conclusion and 
determine a radiologist’s interpretation 
alone was insufficient to satisfy the 
standard of care when the radiologist 
knows the patient suffered from pain 
or reported a lump.

If the referring physician knew of 
the patient’s symptoms, that should 
have been written on the requisition 
for the mammogram. In addition, 
there is an opportunity for the radiol-
ogy technician to ask the patient if 
she is experiencing any symptoms. A 
negative mammogram is not the di-
agnosis if the clinical picture does not 
fit. Further studies, such as ultrasound 
evaluation, should have been consid-
ered. A call to the radiologist from 
the physician, describing the patient’s 
symptoms, might have been key in 
this case. This failure to communicate 
critical information is too common 
a risk in healthcare settings. Efforts 
should be made by all involved in 
patient care to be aware of this. Elec-
tronic medical records are designed to 
reduce this risk if access is made avail-
able to all involved practitioners.  n
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