
“The thought of malpractice . . . you can live with it . . . But the
thought of going to jail for 15 years to life: That is very, very
scary.”1

In 1998, Dr. C. Douglas Wood was indicted on a charge of first-degree
murder following the death of one of his patients after he administered 40
mEq of potassium chloride (KCL) directly into the patient’s vein for the pur-
pose of treating the patient’s hypokalemia. Dr. Wood later was tried before a
jury and was convicted of involuntary manslaughter. The U.S. District Court
for the Eastern District of Oklahoma sentenced Dr. Wood to five months in
prison, 36 months of supervised release, and a $25,000 fine. The court could
have sentenced Dr. Wood to up to six years in prison and fined him as much
as $250,000.

Cases such as Dr. Wood’s undoubtedly send a chill up the spine of any
physician practicing today in a legal environment that, at times, seems
increasingly hostile toward the medical profession. Because some readers
might be tempted to dismiss Dr. Wood’s criminal conviction as a unique event
(i.e., “it could never happen to me”), one of the purposes of this article will be
to convince those skeptics that this is not the case. Not only are physicians not
immune from prosecution for what they might conceive of as merely “clinical
errors,” such prosecutions, while certainly uncommon, are increasing. In this
article, we will examine some of the major cases involving the criminal prose-
cution of physicians for alleged medical errors and the reasons underlying this
emerging trend. We will focus solely on physicians who have been criminally
charged for a patient’s death as a result of an alleged clinical error. We will
not include cases involving euthanasia in our discussion.

Case No. 1: People v. Schug. 
Editor’s note: Most emergency physicians have at least some familiarity
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with the Schug case, perhaps more in the EMTALA
(Emergency Medical Treatment and Active Labor
Act) context than as a case of a physician charged
with murder. In this article, the author discusses the
criminal case brought against Dr. Schug. The subse-
quent civil case is interesting from an EMTALA per-
spective and is quite significant because the federal
district court judge ruled in that case that Califor-
nia’s peer review statute, which protects peer review
records from discovery, was inapplicable because
the case was brought in federal court. The Ninth
Circuit Court of Appeals refused to review the
judge’s decision, as did the U.S. Supreme Court. The
applicability of state peer review statutes in federal
courts is a hot topic, with some split among the fed-
eral circuits. While most malpractice cases are
brought in state court, if the plaintiff can get into
federal court on the basis of diversity of citizenship
or a federal question (e.g., EMTALA), in at least
some federal circuits, the plaintiff will be able to
avoid state peer review protection.

Dr. Wolfgang Schug, an emergency physician,

was practicing at a rural hospital in Clearlake, CA,
at the time of the incident that led to his criminal
prosecution. In February 1996, Rhoda Thomas
brought her 11-month-old son, Cody Burrows, to the
emergency department (ED) at Redbud Community
Hospital (Redbud), a 40-bed facility, where he was
initially treated by Dr. Schug. Within three days of
this visit, Cody was dead. Later, Dr. Schug would be
charged with second-degree murder and involuntary
manslaughter.2

When Ms. Thomas first brought her son into the
ED at Redbud, Dr. Schug diagnosed an ear infec-
tion, for which he prescribed amoxicillin. Cody
seemed to improve the next day, but he subsequently
became gradually worse, which prompted his par-
ents to return with him to the ED. During this sec-
ond visit, Cody was seen by a different physician
who performed a blood test, diagnosed a gastroin-
testinal ailment, and advised the parents to give him
Pedialyte to prevent dehydration. The physician also
instructed Cody’s parents to return to the ED if he
did not improve. The newspaper account did not
specify how long Dr. Schug instructed the parents to
wait for improvement before returning to the ED.
Later that same day, the parents returned to the ED
because they were alarmed that their son’s eyes
appeared to be “sinking in.”3 By that time, Cody had
been experiencing a high fever, vomiting, and diar-
rhea for three days. 

Dr. Schug, who was again on duty at the time of
Cody’s third ED visit, ordered a tepid bath and a
chest X-ray, and he observed that Cody appeared to
be vomiting blood. While in the tepid bath, Cody
reportedly splashed around and placed his mouth
under the running faucet. Dr. Schug would note in
Cody’s medical record that he appeared playful, but
a prosecution witness would later assert that this
behavior (drinking from the faucet) indicated that
Cody was dehydrated and was instinctively acting to
save his own life. Dr. Schug, though, claimed that he
did not initially believe that Cody was dehydrated.
In fact, it was not until almost five hours later that
Dr. Schug attempted to start an IV. However, efforts
to start an IV at that time were futile (for reasons
that are not clear, although the prosecution would
later argue that it was because Cody’s veins had col-
lapsed from dehydration). Nonetheless, Dr. Schug
was able to draw enough blood to run laboratory
tests that later revealed that three results were at
“panic” levels. The newspaper account did not
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specify what those laboratory tests were.
Dr. Schug contacted a pediatrician at Santa Rosa

Community Hospital (Santa Rosa), a facility located
55 miles from Redbud, regarding transfer of Cody.
In his telephone conversation with the pediatrician at
Santa Rosa, Dr. Schug described Cody as being able
to sit up and drink from a bottle, a description that
the prosecution would subsequently portray as an
intentional mischaracterization of Cody’s condition.
Dr. Schug then instructed Cody’s parents to take him
by family car to Santa Rosa, even though later testi-
mony would disclose that an ambulance could have
been at Redbud within five minutes. The trip took
Cody’s parents 80 minutes and, unfortunately, by the
time they reached Santa Rosa, Cody had stopped
breathing. Doctors at Santa Rosa tried unsuccessful-
ly to resuscitate Cody, and the cause of death ulti-
mately was attributed to anoxic encephalopathy.
Cody was determined to have died because of over-
whelming sepsis and severe dehydration, due to his
underlying otitis media.4

Although it is unclear from the newspaper
accounts exactly why the prosecutor brought
charges against Dr. Schug, it appears that the
charges might have been instigated by a complaint
filed by Cody’s parents with the state department of
health services. Interestingly, at the time that Dr.
Schug’s case was attracting attention, two other Cal-
ifornia physicians were being charged with murder
in unrelated cases involving the deaths of their
patients.5 It was the prosecution’s theory that Dr.
Schug’s recognition that his conduct was inappropri-
ate was evidenced by his drafting of a four-page,
after-the-fact addendum to Cody’s medical record
explaining his actions. Dr. Schug allegedly drafted
this addendum shortly after he learned of the child’s
death. In the addendum, Dr. Schug repeatedly assert-
ed that Cody had not been lethargic when he left the
ED at Rosebud, although this fact was disputed by
the government’s expert witnesses at trial. 

The prosecution argued that Dr. Schug “panicked”
when he realized that he had inappropriately treated
Cody and consequently failed to stabilize him before
sending him to Santa Rosa with his parents. Accord-
ing to the prosecution, the addendum was merely an
attempted “cover-up.”6 As viewed by the prosecu-
tion: “We’re not saying he intended harm, but he
didn’t care either . . . He was trying to protect his
reputation and protect himself.”7 In response, Dr.
Schug maintained that he did not believe Cody’s

condition to be as critical as it was portrayed by the
prosecution. The reasonableness of this belief was
supported by Dr. Schug’s expert witnesses, includ-
ing a medical expert in pediatric infectious disease
who testified that Dr. Schug had acted appropriately
in caring for Cody.

Given the inconclusive evidence, it is not surpris-
ing that shortly into the trial, the court dismissed the
charges against Dr. Schug. The court ruled that the
prosecution had failed to present substantial evi-
dence of criminal conduct to support the charges.
Even though the American Medical Association
(AMA) and the California Medical Association
hailed that ruling as a victory for the medical profes-
sion, members of which those organizations and oth-
ers maintain should not be held criminally liable for
medical “mistakes.” This decision was not the end of
Dr. Schug’s legal battles. As of the time this article
was written, Dr. Schug was still facing an inquiry
from the state medical board, and Dr. Schug, along
with Redbud and a pediatrician at Santa Rosa, have
been named in a civil suit by Cody’s parents.8

Editor’s note: There is no published opinion from
Dr. Schug’s criminal trial. Therefore, the “facts” of
the case have been primarily obtained from newspa-
per accounts. The difference between a court’s written
opinion and a newspaper’s account of a case should
always be kept in mind. That is, those “facts” have not
come directly from the court. At this time, we know
that Dr. Schug was not guilty of any criminal conduct.
In fact, the judge ruled that there was insufficient evi-
dence produced by the prosecution for the case to even
be sent to the jury. Other legal actions, to the best of
our knowledge, are still pending at the time this article
was written.

Homicide Charges
It should be emphasized from the outset that his-

torically, physicians have rarely been charged, let
alone convicted, of homicide when a patient dies as
a result of alleged medical error. With that said, in
order to understand the decision in United States v.
Wood, discussed in detail below, as well as the gov-
ernment’s decision to prosecute in the first place,
one must first appreciate the differences between the
three crimes with which Dr. Wood was charged:
first-degree murder, second-degree murder, and
involuntary manslaughter. 

All three crimes involve the unlawful killing of
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another human being. The difference between them
is the requisite mens rea. Mens rea refers to an indi-
vidual’s mental state at the time he or she engaged in
the prohibited conduct (i.e., the defendant’s level of
intent in committing the criminal act). In order for
an individual to be convicted of a criminal offense,
he or she must not only have committed a wrongful
act, but must have done so with the required level of
intent (mens rea). There are a few criminal offenses
where this is not the case, and the defendant’s mens
rea is irrelevant (e.g., statutory rape). In those “strict
liability” offenses, the prosecution need only prove
that the defendant committed the unlawful act. 

The mens rea required for a first-degree murder
conviction requires proof of both “malice afore-
thought” and the specific intent to commit an unlaw-
ful killing. Under federal law, “[a] killing is commit-
ted with the requisite specific intent if it is ‘willful,
deliberate, malicious, and premeditated.’”9 In contrast
to first-degree murder, second-degree murder only
requires that the government prove that the defendant
acted with malice aforethought; specific intent to
commit an unlawful killing is not required. Malice
aforethought, for purposes of second-degree murder,
may be satisfied by any one of the following:

• an intent to kill without the added ingredi-
ents of premeditation and deliberation;

• intent to do serious bodily injury; 
• reckless indifference to an unjustifiably 

high risk to human life (“abandoned and 
malignant heart”); 

• intent to commit certain felonies. 
The third basis listed, or a variation thereof, is the

one that thus far has been relied upon by prosecutors
when charging physicians with second-degree mur-
der due to alleged medical error. Some courts also
have held that malice aforethought “may be estab-
lished by evidence of conduct which is reckless and
wanton, and a gross deviation from a reasonable
standard of care, of such a nature that a jury is war-
ranted in inferring that [the] defendant was aware of
a serious risk of death or serious bodily harm.”10

Involuntary manslaughter, or negligent homicide,
is the unlawful killing of a human being without
malice in the commission of a lawful act that might
produce death.11 The defendant’s act must amount to
“gross negligence” (“criminal negligence”) defined
as a “wanton or reckless disregard for human life.”12

There are two important points to be made concern-
ing this standard. First, “gross” or “criminal”

negligence refers to a degree of culpability far more
serious than tort negligence (i.e., the degree of negli-
gence required to support a plaintiff’s malpractice
claim). Thus, the minimal level of negligence suffi-
cient for the imposition of liability in a medical mal-
practice case (conduct that fails to meet the relevant
standard of care) is not sufficient to sustain a convic-
tion for involuntary manslaughter. As explained by
one court:

[I]t is important to note that criminal negli-
gence differs substantially from ordinary civil
negligence. Indeed, . . . evidence of civil negli-
gence is insufficient to convict a person of
negligent homicide. In situations where it is
alleged that a medical doctor was negligent in
the treatment of a patient, that doctor may be
held civilly liable if the evidence establishes
that it is more likely than not that the doctor’s
treatment fell below the appropriate standard
of care. In contrast, a doctor may be held
criminally liable only when the evidence
establishes beyond a reasonable doubt that the
doctor’s treatment created a substantial and
unjustifiable risk that the patient would die,
that the doctor should have but failed to per-
ceive this risk, and that the risk is of such a
nature and degree that the failure to perceive it
constitutes a gross deviation from the standard
of care. Given the high showing required for
negligent homicide, doctors’ negligence in the
treatment of patients will rarely precipitate
criminal liability. It is also true, however, that
if doctors act with criminal negligence, they
should not escape criminal liability merely
because the negligence occurred in a profes-
sional setting.13

After reading the above description of involuntary
manslaughter, the reader might still be confused as
to the distinction between second-degree murder and
involuntary manslaughter, because cases involving
both offenses are sometimes referred to as conduct
that is “wanton or reckless.” If you are puzzled by
this similar use of terminology, you are not alone; it
often creates confusion among jurors and jurists
alike. A prime example of this confusion is exempli-
fied by a statement made by an alternate juror in the
Wood case to a reporter: “He [Dr. Wood] was aiming
to help him [the patient]. He was just negligent in
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the way he went about doing it.”14 If the jury con-
victed on the basis of this degree of culpability, it
was simply wrong. 

The Wood court pointed out that “[t]he substan-
tive distinction [between second-degree murder and
involuntary manslaughter] is the severity of the reck-
less and wanton behavior: Second-degree murder
involves reckless and wanton disregard for human
life that is extreme in nature, while involuntary
manslaughter involves reckless and wanton disre-
gard that is not extreme in nature.”15 The difference
between second-degree murder and manslaughter is
therefore “one of degree rather than of kind.”16

Case No. 2: United States v. Wood.17

Bearing in mind this general framework of the vari-
ous homicide charges available to prosecutors, we will
take a look at the facts involved in Wood. On Feb. 5,
1994, Virgil Dykes, an 86-year-old man, arrived at the
Veterans Affairs (VA) hospital in Muskogee, OK, with
a complaint of severe abdominal pain. Dr. C. Douglas
Wood was the attending physician on duty at the hos-
pital when Mr. Dykes arrived. Dr. Wood examined Mr.
Dykes and then operated on him “to repair a perfora-
tion in the proximal duodenum which had led to dif-
fuse peritonitis.”18 Mr. Dykes remained in the ICU for
the next eight days under the care of Dr. Wood. 

On the eighth postoperative day, the chief of
surgery, as well as a fifth-year resident and a first-
year intern, examined Mr. Dykes when making hos-
pital rounds. A blood test taken that morning showed
that Dykes’ potassium level was slightly less than
normal (3.2 mEq per liter). Based upon those results,
the resident ordered that 40 mEq of KCl be adminis-
tered to Mr. Dykes via a nasogastric tube to increase
his potassium level. In addition, the intern, after dis-
cussion with the resident, prescribed furosemide, a
diuretic, which has a common side effect of reducing
potassium levels. Soon after giving the KCl, one of
the nurses aspirated 170 cc of fluid from Mr. Dykes’
stomach, indicating that he was probably not absorb-
ing the potassium.

Later that morning, Dr. Wood evaluated Mr. Dykes
and concluded that he had pulmonary edema. Based
upon the facts as recounted in the court’s opinion, the
following events then took place:

Dr. Wood . . . ordered Nurse Kinsey to prepare
40 mg of Lasix and an IV bag with 40 mEq of
KCl in 100 ccs of saline solution. When Nurse

Kinsey informed Dr. Wood that the most rapid
rate at which she could administer the KCl
solution was over the course of an hour, he
ordered her to draw up a syringe of 40 mEq of
KCl in 30 to 50 ccs of saline. Nurse Kinsey
prepared the KCl solution in a 60 cc syringe,
but refused to administer it, believing it to be
dangerous. Nurse Martha Hardesty, who was
also present, told Dr. Wood that hospital poli-
cies permitted a maximum dosage of 40 mEqs
of KCl over one hour. Dr. Wood then took the
syringe from Nurse Kinsey and administered
the KCl himself. Dr. Bass [the intern], Nurse
Kinsey, Nurse Hardesty, and Dr. Wood gave
conflicting testimony regarding how much KCl
was administered how quickly. 

During the injection, the heart monitor
flat-lined and patient Dykes stopped breathing.
Dr. Wood stopped injecting [the KCl] and
made one or two precordial thumps … in an
effort to restart Dykes’ heart. Dr. Bass and
Nurse Kinsey also engaged in resuscitation
efforts, including chest compressions. After
two to four minutes, Dr. Wood pronounced
Dykes dead.19

Because of the questionable circumstances sur-
rounding Dykes’ death, the federal government con-
ducted an investigation into the matter. The end result
of the government’s investigation was an indictment
charging Dr. Wood with first-degree murder. Although
a criminal investigation into a wrongful death is usual-
ly conducted by the local district attorney’s office as a
potential crime under state law, the fact that Dykes’
death occurred on federal property (a VA hospital)
made it a possible federal criminal offense.

At Dr. Wood’s trial, the jury was instructed as to
first-degree murder, as well as second-degree mur-
der and involuntary manslaughter. At trial, Dr. Wood
claimed that an acquittal on the charges of first- and
second-degree murder was warranted because the
evidence was insufficient to prove that he acted with
either premeditation or malice aforethought. Simi-
larly, he claimed that an acquittal as to the charge of
involuntary manslaughter was appropriate because
the evidence was insufficient to support a finding of
“gross negligence,” the required mens rea for that
offense. At the end of the trial, the jury found Dr.
Wood guilty of involuntary manslaughter. Dr. Wood
then appealed the verdict to the U.S. Court of
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Appeals for the 10th Circuit. 
On March 29, 2000, the 10th Circuit delivered its

opinion. The appellate court reversed Dr. Wood’s
conviction on the involuntary manslaughter count.
The court held that it was prejudicial error for the
trial court to have:

• denied Dr. Wood’s motion for an acquittal 
as to the first- and second-degree murder 
charges prior to sending the case to the 
jury, because the government had failed 
to introduce sufficient evidence to prove 
that Dr. Wood had killed Mr. Dykes with 
premeditation or malice aforethought; 

• admitted certain prejudicial evidence over 
the defense’s objection (e.g., that intra-
venous KCl is used to execute criminals). 

However, the court also held that the evidence
presented at trial was sufficient to send the case to
the jury on the charge of involuntary manslaughter.
As a result, the court remanded the case for a new
trial on the sole charge of involuntary manslaughter.
(As of the date that this article was written, Dr.
Wood’s case had not yet been retried.)

In its written opinion, the 10th Circuit analyzed
the circumstances surrounding Mr. Dykes’ treatment
in detail. The court summarized the facts that were
undisputed at trial, as well as those upon which there
was substantial disagreement. Ultimately, the 10th
Circuit held that “[t]he government [had] presented
no direct evidence of a specific intent to kill,” and a
rational juror could not have inferred from the cir-
cumstantial evidence that Dr. Wood had “acted with
premeditation or in a manner that was extremely
reckless, wanton, and a gross deviation from the rea-
sonable standard of care when he injected Mr. Dykes
with potassium chloride”20 (i.e., Dr. Wood could not
be convicted of murder). The 10th Circuit found that
there was conflicting testimony at trial as to how
much KCl was administered and how fast it was
given. According to the testimony, Dr. Wood had
admitted to an FBI agent that he had given 10 mEq
of KCl intravenously over seven minutes.21 Other
witnesses testified that the amount was larger and the
rate of administration faster. The court found the tes-
timony regarding the amount and rate of administra-
tion of the KCl to be sufficient to support a jury con-
clusion that Dr. Wood’s action was reckless enough
to constitute a lack of “due caution and circumspec-
tion,” which was sufficient to support a conviction
for involuntary manslaughter.22 The evidence was

insufficient, however, for the jury to conclude that
Dr. Wood’s conduct was “extreme” enough to sup-
port a second-degree murder conviction.

Additionally, and arguably the most important
point made by the 10th Circuit, was that “[w]ell-
intentioned but inappropriate medical care, standing
alone, does not raise an inference that a killing was
deliberate, willful, and premeditated.”23 Moreover,
the specific intent for first-degree murder is only
properly inferred if the apparent purpose of the
lethal act was to cause the victim’s death.24 No such
intent by Dr. Wood was apparent from the evidence
presented in his case. Rather, according to the 10th
Circuit, Dr. Wood “acted in good faith with the
intent to save or prolong Mr. Dykes’ life in what 
he believed to be an emergency situation.”25

Not only did Dr. Wood not act with a premeditat-
ed intent to kill Mr. Dykes, he did not act with mal-
ice aforethought either. Although the 10th Circuit
believed that the quantity of intravenous KCl admin-
istered to Mr. Dykes was unusual and presented a
serious risk of death or serious bodily harm, the
administration of KCl in some manner was nonethe-
less medically indicated.26 In the court’s view,

Dr. Wood’s treatment of Mr. Dykes involved 
a choice between several courses of action,
some of which were more risky, but perhaps
more efficacious, than others. A physician
cannot be convicted of murder simply for
adopting, in an emergency setting, a risky
course of action intended to prolong life that,
when carried out, fails to forestall or even
hastens death. Instead, to permit a charge of
murder with malice aforethought to go to the
jury, that choice [of conduct by the physician]
must be not only a gross deviation from a rea-
sonable standard of care, but also extremely
reckless and wanton. Dr. Wood’s good-faith
efforts at treatment simply [did] not rise to the
“extreme” disregard for human life necessary
to satisfy the malice aforethought standard.27

The 10th Circuit also distinguished the facts in
Wood from those in Einaugler28 and Klvana,29 two
widely cited cases involving criminal charges against
physicians, because both of those cases “involved
treatment that had no conceivable clinical benefit and
was entirely outside the proper standard of care. By
contrast, Dr. Wood gave a medically indicated drug
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to a very ill man, but . . . gave an inappropriate
dosage. When it became apparent that his chosen
course-of-treatment had failed, he then took [med-
ically appropriate] measures [in contrast to Drs. Ein-
augler and Klvana].”30 Consequently, in comparing
Dr. Wood’s conduct to that of the physicians in Ein-
augler and Klvana, as well as another federal case in
which a physician was charged with second-degree
murder,31 the 10th Circuit concluded that Dr. Wood’s
actions fell far short of the “extremely” reckless dis-
regard for human life necessary to sustain such a sec-
ond-degree murder conviction.32

Case No. 3: State v. Warden.33

In February 1988, Dr. David Warden was convict-
ed of negligent homicide by a Utah jury. He had
been practicing family medicine in that state since
1968. As part of his practice, Dr. Warden provided
obstetrical care to his patients. One such patient,
Joanne Young, consulted Dr. Warden in September
1986. Ms. Young was an unwed expectant mother
who told Dr. Warden that she wished to deliver her
baby at home to avoid having “people know” of her
pregnancy. Dr. Warden evaluated Ms. Young for
home delivery and concluded that her pregnancy
was low risk; that her mother (Ivy Young), who
would be the primary caregiver after birth, had given
birth to several of her own children at home; and
that adequate medical facilities were nearby. Conse-
quently, Dr. Warden deemed Ms. Young to be a suit-
able candidate for home delivery and agreed to
attend the birth. He also obtained Ms. Young’s med-
ical records from her previous physician and, based
upon his own examination, calculated her delivery
date to be in December. 

On the morning of Nov. 7, Ms. Young began expe-
riencing cramps and vaginal bleeding, whereupon
her mother contacted Dr. Warden. Warden told Ivy
Young that her daughter was “in labor and not to
worry” and to call back at 1 p.m.34 At 1 p.m., Ivy
Young called Dr. Warden back and was told that “it
was not necessary to bring her daughter to the clin-
ic.”35 She called again at 4 p.m. and told Dr. Warden
that her daughter was “having contractions and ‘los-
ing blood clots.’”36 She was told to “stop fussing”
and call back when the contractions were 3-5 min-
utes apart.37 At 10:15 p.m., Ivy Young phoned Dr.
Warden to tell him that her daughter was in the last
stage of labor. At no time during this interval did Dr.
Warden examine Ms. Young to make a determination

as to whether this would be a premature birth and, if
so, what precautions should be taken to minimize the
likelihood of a premature birth. 

Shortly after Dr. Warden arrived at the Youngs’
house (approximately 10:30 p.m.), Ms. Young gave
birth to a baby boy weighing approximately 4 pounds.
Soon after birth, the infant began experiencing respira-
tory problems and was “purplish-blue” in color. “War-
den recognized that the infant was premature and
showing symptoms of respiratory distress syndrome,”
yet “did not inform the Youngs of the baby’s condition
and positioned the infant in a way that would mask the
symptoms but would not affect the condition itself.”38

When asked by Young’s older sister whether the baby
needed to be hospitalized, “Warden told her that hos-
pitalization was not indicated and that the type of
breathing exhibited was normal in premature
babies.”39 When Warden left the house at approxi-
mately 11:40 p.m., he told Ivy Young to watch the
baby but “did not tell her or anyone else in the house-
hold specifically what to watch for, nor did he tell any-
one that the baby was suffering from a condition that
could result in death.”40

The child’s condition deteriorated through the
night, and Ivy Young was unable to reach Dr. War-
den. In the morning she was still unable to reach Dr.
Warden but reached her clergyman who came to the
house with a pediatrician, Dr. Kramer. The infant
“appeared to Dr. Kramer to be near death,” and was
immediately taken to a nearby hospital where he
was pronounced dead shortly after arrival.41

Oddly, “[Dr.] Warden’s house was only five
blocks and his office was only six to eight blocks
from the Youngs’ home. He was up at 6 the follow-
ing morning; nevertheless, he made no attempt to
contact his patients until noon that day, when, for
the first time, he phoned the Youngs and was
informed of the infant’s death.”42

Dr. Warden was charged and convicted of negligent
homicide (i.e., involuntary manslaughter). At trial, the
state called several expert witnesses who testified that
the infant died of respiratory distress syndrome due to
prematurity, weighed approximately 4 pounds, and
had a gestational age of approximately 33-34 weeks.
The Utah Court of Appeals curiously reversed his
conviction on the ground that there was insufficient
evidence to establish that Dr. Warden’s conduct devi-
ated significantly from the applicable standard of
care. The state then petitioned the Supreme Court 
of Utah to review the Court of Appeals’ decision. 
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The Supreme Court of Utah reversed the Court of
Appeals’ decision and upheld the jury’s verdict con-
victing Dr. Warden of negligent homicide. The court
first reviewed the definition of negligent homicide in
Utah: “Negligent homicide is committed when a
person ‘acting with criminal negligence, causes the
death of another.’”43

Under Utah law, a person acts “with criminal negli-
gence or is criminally negligent with respect to cir-
cumstances surrounding his conduct when he ought to
be aware of a substantial and unjustifiable risk that the
circumstances exist or the result will occur. The risk
must be of such a nature and degree that the failure to
perceive it constitutes a gross deviation from the stan-
dard of care that the ordinary person would exercise in
all the circumstances as viewed by the actor’s stand-
point.”44 The court noted the difference between ordi-
nary civil negligence and criminal negligence, stating
that “a doctor may be held criminally liable only when
the evidence establishes beyond a reasonable doubt
that the doctor’s treatment created a substantial and
unjustifiable risk that the patient would die, that the
doctor should have but failed to perceive this risk, and
that the risk is of such a nature and degree that the fail-
ure to perceive it constitutes a gross deviation from the
standard of care.”45

In reaching its decision, the Utah Supreme Court
held that there was sufficient evidence of Dr. Warden’s
criminal negligence, i.e., the required elements listed
in the previous paragraph were satisfied. Specifically,
the prosecution established that Dr. Warden:

• should have examined Ms. Young in the 
early stages of labor and diagnosed her 
premature labor; 

• should have taken measures to stop the 
labor or hospitalize her; 

• knew the infant had signs of respiratory 
distress syndrome and should have placed 
the newborn in a neonatal intensive care 
unit; 

• told the Youngs that “an obvious sign of 
disease was a normal condition,” and that 
the infant did not need medical attention; 

• “positioned the infant in a manner which 
masked the symptoms of the disorder”; 

• “did not see fit to check on the baby’s 
condition until noon the next day.”46

Additionally, the court noted that, because Dr.
Warden did not have malpractice insurance, he did
not have hospital admitting privileges. As a result,

he would have had to call another physician to admit
Ms. Young and/or her baby. Based upon this fact, the
court found that “[t]he jury could have reasonably
inferred that this could cause Warden embarrass-
ment, and that this embarrassment could have influ-
enced his decision not to hospitalize the baby.”47

The court summarized as follows: “[T]here was
evidence of repeated deviations from the standard of
care, a wide divergence between the appropriate level
of care and the care actually received, a significant
chance of death that could have been alleviated by
hospitalizing the infant, as well as other evidence of
the degree of negligence and evidence that inappro-
priate factors could have influenced Dr. Warden’s
decisions. Given this evidence, the jury could well
have believed, beyond a reasonable doubt, that Dr.
Warden should have perceived the risk created by his
treatment and that his failure to perceive the risk con-
stituted a gross deviation from the appropriate stan-
dard of care.”48 That is, there was ample evidence for
the jury to convict Dr. Warden of negligent homicide.

Case No. 4: Commonwealth v.Youngkin.49

Dr. James Youngkin was convicted of involuntary
manslaughter by a Pennsylvania jury in 1977, sen-
tenced to a term of imprisonment of one to three
years, and fined $5,000.50 The relevant facts were
summarized by the appellate court as follows:

Barbara Fedder, a 17-year-old patient, lapsed into
a state of unconsciousness while attending a party
on the night of July 23, 1976. Attempts at cardiopul-
monary resuscitation proved unsuccessful, and she
was pronounced dead during the early morning
hours of July 24. The cause of death was determined
to be asphyxiation from aspiration of the contents of
her stomach due to depression of her gag reflex.
Simply stated, Ms. Fedder suffocated when the con-
tents of her stomach entered her lungs. Normally,
one’s gag reflex would expel the regurgitated materi-
al. However, in Ms. Fedder’s case, her gag reflex
was depressed. 

Post-mortem laboratory analyses revealed the
presence of the drugs amobarbital and secobarbital,
components of a chemical compound known as
Tuinal, a barbiturate prescribed as a hypnotic or
sleeping pill. Medical and toxicological experts for
the prosecution testified that the depression of Ms.
Fedder’s gag reflex was caused by ingestion of the
barbiturate. Further (prosecution) evidence revealed
that in the seven weeks preceding Ms. Fedder’s

88 ED Legal Letter™ — August 2000



ED Legal Letter™ — August 2000 89

death, Dr. Youngkin prescribed numerous drugs for
her, including seven prescriptions for Tuinal, the last
of which was written July 23, 1976.51

The state of Pennsylvania charged Dr. Youngkin
with involuntary manslaughter because it proclaimed
that “the reckless and grossly negligent manner in
which he prescribed the drug Tuinal” caused Ms. Fed-
der’s death.52 Involuntary manslaughter is defined in
Pennsylvania as follows: “A person is guilty of invol-
untary manslaughter when as a direct result of the
doing of an unlawful act in a reckless or grossly negli-
gent manner, or the doing of a lawful act in a reckless
or grossly negligent manner, he causes the death of
another person.”53

The appellate court noted that the “tort concepts
of causation are inapplicable in criminal homicide
prosecutions, and thus a conviction requires a more
direct causal connection.”54 However, the court also
points out that: “[A] defendant’s acts need not be the
direct cause of death for criminal responsibility to be
imposed. If the [defendant’s] acts contributed in pro-
ducing the ultimate result of death, they may be con-
sidered the legal cause of the victim’s death.”55

So, what exactly did Dr. Youngkin do that was
“reckless and grossly negligent?” The Youngkin
court recognized that the mere fact that a patient
dies from a controlled substance prescribed to him
or her is, of course, insufficient to sustain a charge
of involuntary manslaughter.56 Rather, the prosecu-
tion had to prove that Dr. Youngkin’s act (i.e., pre-
scribing a controlled substance) was conducted in a
reckless or grossly negligent manner, and that this
act was a legal cause of Ms. Fedder’s death.57 This
task did not prove to be very difficult for the state in
Dr. Youngkin’s case. 

First, the prosecution’s pathology and toxicology
experts testified that the depression of Ms. Fedder’s
gag reflex, which caused her death, was in turn caused
by high levels of barbiturates in her body. Then the
state introduced evidence that Dr. Youngkin had writ-
ten seven separate Tuinal prescriptions for Ms. Fedder
within a two-month period, as well as additional pre-
scriptions for diazepam, flurazepam, and desamyl.
Moreover, expert testimony at trial revealed that the
Tuinal prescription was for more than twice the nor-
mal dosage and that it was a “questionable practice”
to even prescribe it at all on an outpatient basis.58 One
expert even referred to the practice as being “danger-
ous, with fatal results a possibility.”59

The state introduced testimony from nine

pharmacists who described the dozens of prescrip-
tions for controlled substances that Dr. Youngkin had
written for Ms. Fedder in the months preceding her
death. The most convincing evidence of recklessness
was undoubtedly the testimony of a pharmacist who
testified that Ms. Fedder came into his pharmacy on
one occasion, about a month before her death, in
such a dazed and stuporous condition that she had to
hold onto the cash register to maintain her balance.
Reluctant to sell Ms. Fedder a prescription that
would increase her stuporous state, the pharmacist
telephoned Dr. Youngkin, described to him Ms. Fed-
der’s condition, and asked whether it was advisable
to fill the prescription in those circumstances. Dr.
Youngkin’s reply was: “Fill the damn thing.”60

In affirming the jury’s conviction, the appellate
court declared that:

[T]he evidence indicates that [Dr. Youngkin]
prescribed Tuinal to [Ms. Fedder] in quantities
and frequencies termed irresponsible and total-
ly inappropriate in the circumstances. The fre-
quency with which the prescriptions were writ-
ten should have suggested that [Ms. Fedder]
was abusing Tuinal. Moreover, this fact was
specifically brought to [Dr. Youngkin’s] atten-
tion by a pharmacist who called [him] alarmed
over [Ms. Fedder’s] physical condition. How-
ever, [Dr. Youngkin] chose to ignore these indi-
cations of abuse and continued to prescribe the
drug to [Ms. Fedder]. In these circumstances,
the record supports and justifies the jury’s con-
clusion that [Dr. Youngkin] consciously disre-
garded a substantial and unjustifiable risk,
which disregard involved a gross deviation
from the standard of conduct a reasonable per-
son would have observed.61

Reaction to the Criminalization of Malpractice
Not surprisingly, cases such as those discussed in

this article have led to growing concern among physi-
cians and other health care providers. This concern
has not gone unnoticed by the AMA, which passed a
policy in 1997 stating that it “will continue to take all
reasonable and necessary steps to ensure that medical
decision making, exercised in good faith, does not
become a violation of criminal law.”62 The AMA has
expressed its determination to oppose the “attempted
criminalization of health care decision making,



especially as represented by the current trend toward
criminalization of malpractice.”63 After Dr. Wood was
convicted in 1998, then AMA president-elect, Dr.
Nancy Dickey, commented: “The move recently to
criminalize health care decision making, particularly
if it appears that the physician has the best interests of
the patient at heart, is extraordinarily bothersome”
because it can destroy the physician-patient relation-
ship.64 Dr. Dickey’s statement indicates that she advo-
cates a good-faith exception to a charge of homicide.
But what Dr. Dickey fails to recognize is that a physi-
cian could be criminally negligent or even reckless
while at the same time believing that he or she is act-
ing in the patients’ best interests. In addition, Dr.
Dickey stated her belief that such intervention by the
criminal justice system places a chilling effect on
doctors’ willingness to handle the more difficult
cases, a claim which is open to debate.65

Nonetheless, Dr. Dickey is obviously not alone in
her opinion.66 Others, though, would support crimi-
nal liability for physicians in certain limited circum-
stances. A source within the AMA, who requested
not to be identified, said: “There are some situations
where the facts are so beyond the pale that perhaps
criminal prosecution is appropriate.”67

There is a growing concern among the public that
the various other mechanisms that serve to regulate
the conduct of medical professionals are inadequate.
As characterized by one commentator: “As long as
there are reports of cases of gross negligence by
physicians which go unpunished or which result in
what is perceived to be minimal discipline, prosecu-
tors will continue to be able to argue that these cases
are necessary to punish conduct which the medical
profession itself is unwilling, or unable to punish.
Medical licensing boards, peer review panels, and
other agencies vested with the responsibility of
‘policing’ the medical profession need to be more
vigilant in identifying and promptly taking action in
those cases deserving of disciplinary measures.”68

Dr. Dickey also seems to misunderstand the basis
for criminal liability. She claims that “if the simple
measure of a bad outcome is what leads to at least
the accusation and the need to defend oneself, then
physicians will have to think twice before they take
on the care of those kinds of patients.”69 However, a
“bad outcome” alone is not sufficient to sustain a
criminal charge. Recall from above that a criminal
offense requires both a mens rea element, as well as

the act (the actus reus). 
Confusion as to the basis of criminal liability is

also reflected by the “friend-of-the-court” brief filed
in the Einaugler case by the AMA and other profes-
sional medical societies that argued that “[i]t is as
inappropriate to criminalize a doctor’s clinical judg-
ment as it would to criminalize a lawyer’s tactical
judgment.”70 This statement, however, oversimplifies
the issue for several reasons. First, and most obvi-
ously, when a lawyer makes an error in “tactical
judgment,” his or her client does not die (except
potentially in a capital murder case) as a result. Sec-
ond, claiming that cases such as those discussed in
this article are indicative of a widespread effort to
“criminalize a doctor’s clinical judgment” ignores
the reality that, in order to successfully convict an
individual of involuntary manslaughter (the least
serious of the homicide crimes), the prosecution
must prove at least gross negligence. Instead, this
statement suggests that even simple negligence, such
as that required for a medical malpractice case, is
somehow evolving into a basis for criminal liability.
Such is not the case. For a health care provider to be
convicted of any form of a homicide, he or she must
have been at least grossly negligent in treating the
patient, and that gross negligence must have caused
the patient to die.

In response to Dr. Wood’s conviction, one journal-
ist covering the case opined that “[t]he idea that doc-
tors could face criminal charges as a result of doing
their jobs is troubling.”71 If acting in a grossly negli-
gent manner, as the jury concluded Dr. Wood had,
and which the 10th Circuit agreed was supported by
the evidence, is an example of “physicians doing
their jobs,” then perhaps those cases should be creat-
ing more of a concern for the public than for the
medical profession. As the prosecutor in Dr. Schug’s
case remarked: “There’s nothing . . . that says that
an MD degree at the end of your name says that
somehow, you’re above the law.”72

Editor’s note: Criminal charges against physicians
as a result of alleged medical error should be kept in
context. Although it is unfortunate that physicians are
often sued merely because there has been a bad out-
come, and cases are sometimes settled or even lost
without clear evidence that the standard of care was
breached, there is no evidence that mere bad out-
comes have led to successful criminal convictions of
physicians. Although there is often confusion as to
what constitutes a breach of the standard of care for
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medical malpractice purposes, there is no significant
evidence that this confusion extends to determinations
of criminal liability. 

Conclusion
The number of homicide cases against physicians

and other health care providers continues to grow.
Even at the time of the writing of this article, the
U.S. Army is considering whether to proceed with 
a charge of involuntary manslaughter against Capt.
Michael Hamner, an anesthesiology resident at Wal-
ter Reed Hospital.73 Capt. Hamner is alleged to have
given an overdose of an antibiotic, clindamycin, to
Katie Tyra, the 16-year-old daughter of a Marine
colonel. Dr. Hamner allegedly gave her 900 mg of
the drug over a one- to two-minute period, despite
having been instructed by her surgeon to give her
600 mg over a period of 15 minutes. What makes
Capt. Hamner’s situation even worse is that, alleged-
ly, he failed to promptly request help in the wake of
Tyra’s cardiac arrest and then, once other physicians
were able to respond, he lied to them as to the short
duration during which he administered the drug as
well as the overall quantity given.74 In addition, Capt.
Hamner, according to one of the surgeons, adminis-
tered “way too much” anesthesia to Ms. Tyra during
her surgery. If Capt. Hamner is convicted of involun-
tary manslaughter and the other related charges, he
could be sentenced to over 30 years imprisonment
pursuant to the Military Code of Justice.

Thus, the trend of prosecuting physicians for the
types of fatal errors discussed in this article contin-
ues. The point of this article has been to emphasize
that, during the past 10 years, there has been a
noticeable increase in the willingness of prosecutors
to bring criminal charges against physicians when
patients die due to apparent medical error. The med-
ical profession would be wise to recognize that trend
and not respond by simply arguing that it is always
inappropriate to bring criminal charges against a
physician. Rather, the medical profession should take
measures to ensure that other methods of profession-
al regulation (e.g., medical licensing boards) take a
more proactive role in investigating such matters and
disciplining errant physicians appropriately, rather
than leaving the responsibility to prosecuting attor-
neys. Unless such a reformation occurs, it is likely
that the trend of prosecuting physicians for medical
errors that cause the death of a patient will continue.
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Physician CME Questions

17. Gross negligence is the minimum mens rea
for which of the following offense?
a. First-degree murder
b. Second-degree murder
c. Involuntary manslaughter
d. None of the above

18. Negligence in the context of a medical mal-
practice case (i.e., breach of the standard of 
care) is the same as criminal negligence in 
an involuntary manslaughter prosecution.
a. True
b. False

19. Which of the following statements is true,
according to the 10th Circuit Court of 
Appeals, regarding the direct intravenous 
injection of KCl by Dr. Wood?
a. The direct intravenous injection of KCl,

although it might have been reckless, was 
not evidence of an intent to kill.

b. Direct intravenous injection of KCl is 
routinely within the standard of care.

c. Inappropriate medical care resulting in a 
patient’s death, however well-intentioned 
it might have been standing alone, allows 
an inference that a killing was deliberate.

d. None of the above

20. In proving a homicide charge, the prosecution 
must prove beyond a reasonable doubt that the 
defendant had the requisite state of mind 
(mens rea) when the victim was killed. If the 
defendant is charged with first-degree murder,
the prosecution must prove that the defendant 
acted with:
a. Malice aforethought
b. Specific intent to commit an unlawful 

killing
c. Both of the above
d. Neither of the above
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