
The future will bring more 
demands on risk managers
and many more challenges
Insurance market, medical advances will cause change

Health care risk managers will see a number
of significant changes in the near future,
and the common thread, the experts say, is

that risk managers will have to
adapt and improve their skills
to stay on top.

Risk managers have long
known that their profession is
constantly changing, with the
risk manager’s job description rushing to catch up
with changes in the health care industry as a whole,
and particularly in the fields for which they are
most responsible. There are plenty of changes going
on right now, and leaders in health care risk man-
agement say their job is not likely to be the same
five or 10 years from now as it is today.

Keep your skills sharp

The good news, they say, is that risk managers will
continue to be valuable players in the organization,
and their roles may become even more prominent.

The downside, though it should come as no sur-
prise, is that risk managers will have to update their
skills and education to keep up with the coming
changes. Updating your skills has become a mantra
of risk management, but risk management leaders
say the coming years may put more of a priority on
updated skills than ever before. Yesterday’s risk
manager may not have a place in tomorrow’s health
care system.
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But as long as skills and education are updated,
a risk manager is likely to face good job prospects,
says Steve Johnson, director of risk management
for Wellstar Health System in Marietta, GA.

“I think I have job security because I think
the health care industry is in a crisis situation,”
Johnson says. “Risk managers are going to be
challenged like every other department in the
hospital to do more with less. Our challenge
will be to do our jobs lean and mean, to do the
best we can to keep a hold of this monster.
There will be a lot for us to adapt to, but that
means we have job security.”

Industry’s problems could mean opportunities

Johnson’s assessment of the health care indus-
try at the moment is less than rosy, but he sees
that as an opportunity for the diligent risk man-
ager. To prepare for the future, Johnson says you
should look to the problems of today and see
what they may lead to in the future.

“Health care is in crisis, no question. It’s a very
difficult industry to be in, and that’s going to get
worse,” he says. “The question is what we can
learn from today’s troubles instead of just waiting
to see what happens later. For instance, we are
going to continue to see shortages in skilled pro-
fessional services. The average age of a registered
nurse in our system is 45 years. What does that tell
you about where we’re going to be in 10 years?
That’s only going to get worse, and it definitely
impacts us from a risk management standpoint.”

Jane Bryant, MHSA, FASHRM, director of risk
management at Oconee Memorial Hospital in
Seneca, SC, agrees with Johnson that a savvy risk
manager will look beyond what’s happening
right now and see how those issues may evolve.
The recent emphasis on reducing errors and
improving patient care should lead to some sig-
nificant changes in risk management, she says. 

“We’re going to see, more and more, a bringing
together of the things that have an impact on
patient safety,” she says. “I’m thinking about
things like employee health, safety and security,
infection control, peer review, and credentialing.
All of these things can have an impact on patient
safety, and I think we’re going to see some of
these areas melding together or at least working
more closely together.”

The movement to increase patient safety has 
all the hallmarks of an issue that will be around 
for a long time, Bryant says. The impetus to reduce
errors, not to mention any related regulations, will
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make the risk manager a more important player in
the health care community, she says.

“I would expect that risk managers will be
higher in the organization than they are now, par-
ticularly the ones that have taken responsibility
for a number of divisions or departments under
them,” Bryant says. “We’re not seeing anything
that would diminish the importance of having a
good, skilled risk manager with the right educa-
tion. We’re seeing plenty of reasons that an orga-
nization would want that person in a prominent
place within the organization.”

Insurance market and clinical advances 

Not all of the changes that will affect risk man-
agers are strictly risk management issues. Some
are closely related, and some will require a new
way of thinking to fold them into the risk man-
agement process. One significant issue that will
affect a risk manager’s future is the hardening of
the insurance market, says R. Stephen Trosty, JD,
MA, director of risk management at American
Physicians Assurance Corp. in East Lansing, MI.
The traditional method of acquiring insurance
coverage will be less useful in the future, Trosty
says, because the market has hardened to the
extent that insurers are often unwilling to simply
underwrite an organization’s risk with a tradi-
tional policy. You still need the insurance cover-
age, so you’ll have to come up with alternatives,
Trosty says. 

“If you don’t know how to do that, you’re not
alone,” Trosty says. “The average risk manager is
not familiar with alternative methods of risk trans-
fer and financing mechanisms, but we’ll have to be
in the future. We’ll have to learn.” (See p. 52 for
more on the hardening insurance market.)

Clinical advances also will affect how risk
management evolves, says Fay Rozovsky, JD,
MPH, DFASHRM, a risk management consultant
in Richmond, VA. Some of the most exciting and
promising developments in medicine could open
up new risks for the future, she says. 

“Genetic testing is well on its way to becoming
a common way to diagnose and predict problems
that people might have later on, for instance,” she
says. “What does that mean in terms of what a
provider is responsible for? Must you administer
that test? Must you treat that person differently
when the test says a disease is likely in that per-
son’s future? A lot of these questions are unan-
swered right now, but you can be sure that risk
managers will be right in the middle when the

answers become clear.” (See p. 53 for more on
how clinical advances will affect the future of
health care risk management.)

More regulations, rules are coming 

Nearly everyone agrees that risk managers can
expect a number of new government regulations
and other means of oversight in the near future.
Trends in the past years have suggested that risk
managers will see more rules that fall under their
purview, and that is a little discouraging, accord-
ing to both Johnson and Bryant. They both say
the rules themselves may serve a useful purpose,
but they’re dismayed to see risk managers sad-
dled with more and more rules instead of being
allowed to act on their own.

“I hate that it’s gotten to where we have to be
told to do the right thing instead of doing the
right thing on our own,” Bryant says. “Most of the
regulations that have hit already have some justi-
fication for existing, but by the time they get to
print, they make doing the right thing extremely
cumbersome. I’m afraid we’re in a pattern, and
we’re going to see more of that.”

Johnson agrees with that assessment, noting
that the increasing regulation can lead risk man-
agers to focus too much on simply complying
rather than the real goal of the rule. Unfortunately,
Johnson expects that to be the case increasingly in
the future.

“What suffers is the proactive side,” he says.
“It’s only going to get worse with us putting out
fires, which is the only thing we have time for
sometimes. I’m afraid that could become a pre-
dominant way of operating in the future if some-
thing doesn’t change.”

More emphasis on privacy, deep pockets

The Health Insurance Portability and Account-
ability Act (HIPAA) of 1996 will continue to influ-
ence health care risk management unless the rule is
derailed by ongoing protests. Trosty notes that
many of the existing and anticipated regulations
will create risks for providers that are difficult, if
not impossible, to insure.

“HIPAA [and] the fraud and compliance rules,
these are all presenting some very real risks that
are not covered by insurance,” he says. “So we
will need to be able to identify potential new lia-
bilities and see if there is anything out there to
insure it. If not, should you develop an alterna-
tive risk financing?”
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If the HIPAA rule is fully enacted, Johnson pre-
dicts that health care providers will see signifi-
cantly more litigation related to patient privacy.

“Protecting patients’ privacy is going to be an
area of new litigation as our standards and respon-
sibilities become more clear,” he says. “There will
be increased emphasis on privacy and protecting
patient information, and that can only mean more
exposure for health care providers. We’re also
going to see an expansion of enterprise liability,
where health care organizations are held more 
and more accountable for physicians not even
employed by us. We’ll see more of people using
any means possible to tie us into a claim because 
of our deep pockets.”

Good outlook overall, most predict

Risk management leaders point to an array of
new risks and liabilities that might be faced in the
future — confidentiality, growing use of comput-
ers and the Internet, error reporting — but they
say the future generally looks good. Challenging
maybe. A lot of work, certainly. But not a bad
time to be a risk manager.

Trosty says he expects a trend in which the
position of the risk manager is continuously
upgraded in the organization, becoming more
prominent, and more directly involved in key
decision-making processes.

“There are going to be far more demands 
and a broader array of demands,” Trosty says.
“We’ll have to have a broader array of skills and
knowledge, but that can make it a more exciting
time. We’ve been asking for more involvement
in the driving aspects of the organization for
years now, and I think we’re going to see more
of that now.”  ■

Tougher market means 
more education needed

Insurance and risk financing always have been
an important part of risk management, but up

to now, many risk managers have been able to
dabble in it from afar, leaving it to your broker to
set you up with the proper insurance products
for your needs. There is nothing wrong with that
for the moment, but that approach might not
work in the future, says R. Stephen Trosty, JD,
MA, director of risk management at American

Physicians Assurance Corp. in East Lansing, MI.
The insurance market for the health care indus-

try is hardening in a dramatic way, Trosty says.
Capacity is going down and pricing is going up.
That means risk managers will find it much more
difficult to acquire coverage for even the most
common, mundane liability risks, not to mention
the more exotic ones that may emerge in the
future.

Jeannie Sedwick, ARM, risk manager with
The Medical Protective Co. in Cary, NC, says the
hardening insurance market
is going to make the risk
manager’s job even more
important. The risk manager
will be responsible for show-
ing the carrier that the
provider is a good risk.

“If you’re going to continue to place your insur-
ance with a reputable carrier, the carrier will want
to know what kind of programs you have in place
and who is managing it,” she says. “That’s where
the risk manager comes in. You’ll need to make a
good case for showing that your programs are up
to date, that you’ve assessed all the old and new
types of exposures and taken the right steps to
lower your risk.”

Draw on your financing background

Trosty says the insurance industry is becoming
more of a seller’s market, which means that you
may have to work harder to acquire coverage.

“The hardening of the market is going to make
the risk-financing part of risk management more
important,” he explains. “Risk managers will
have to look at other methods of financing risk
besides the traditional insurance market. The tra-
ditional market isn’t going to be so interested in
providing that coverage any more. We’ll see a
move away from the traditional method of buying
insurance and toward alternative risk financing.”

The alternatives could be captives, rent-a-cap-
tives, self-insureds, retentions, trusts, and other
options. Many risk managers currently don’t
have a sufficient understanding to develop and
work with those alternatives, so Trosty says it
would be wise to acquire that background now.

“Your knowledge of these alternatives needs to
be such that you can play an active part,” he says.
“Brokers will be there to help you, but I don’t
think most risk managers have the knowledge or
background. You’re going to have to acquire it
through educational programs and seminars. If
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you learned it in a course years ago and never
had to apply it, you may have to go back and
brush up on it.”

Sedwick agrees, saying risk managers will do
well to consider what the insurance broker is look-
ing for. When the market was soft, that wasn’t so
important because the broker was willing to do
whatever it took to get your business. But now, 
she says, you have to play to their concerns.

“They’re going to look at what they need in
place to be able to underwrite this account and
what kind of things can help discount the pric-
ing,” she says. “You’re better off if you go in with
an understanding of that so you can show them
and meet their needs.”

Risk managers don’t have to become as adept
as brokers when it comes to insurance alterna-
tives, but Trosty says you do have to be familiar
enough with the options to fully discuss them
and determine what suits your needs. The differ-
ence is that, now and increasingly in the future,
insurers are not so eager to seek out your busi-
ness. It’s more of a seller’s market, and you will
have to go after the coverage instead of waiting
for it to come to you.

And when you are working with insurers in
the future, don’t be surprised when they demand
more of you. With the hardening market, insurers
are going to be more picky in every way, Trosty
says. That means they will expect to see evidence
that you have your risks under control.

“Insurers and reinsurers are looking for new
approaches that will have an effect,” he says. “If
all you say is you’ll do more of the same, you
won’t get the insurance. Insurers will look to the
entity to take some action, and the assumption is
the risk manager will come up with some solu-
tions or partner with someone who has a new
and creative approach.”  ■

Genetics will change 
risk management

Health care is all about health, of course, so
changes in health care are going to have a

direct impact on the risk manager. The next few
years are likely to see some significant changes in
medicine that will create new challenges in risk
management.

Research into genetics is likely to be a major
source of change for the health care risk manager,

suggests Fay Rozovsky, JD, MPH, DFASHRM, a
risk management consultant in Richmond, VA.
Genetics research is yielding more information
about what might happen to an individual in the
future, and Rozovsky says that is opening up a
whole new set of questions for the risk manager
to answer.

“Genetics are a big issue, and genetic testing —
the use of genetic identifiers — is going to get big-
ger,” she says. “Patients will have a better idea in
the not-too-distant future where drugs will have
more potent impact on them, whereas doctors
used to take a stab in the dark to see which antibi-
otics would work best for them. That’s good for
the patient’s care, but what does it mean in terms
of our responsibility?”

For instance, Rozovsky wonders about a situa-
tion in which genetic profiling shows that a
patient will respond better to
a more expensive drug
instead of the common ones
that most people respond
well to. Must the physician
disclose that information?
What does the physician have to document?
Must the hospital maintain a formulary that
includes every expensive drug that might be
needed by a patient?

In some instances, more information will just
create more potential liability. Rozovsky predicts
that new obligations will emerge as it becomes
possible to find answers that previously were
unknown. 

A different face

Other medical developments also could
change the face of risk management, she says.
Rozovsky suspects that, before too long, there
will be a significant change in the way the coun-
try handles organ donations. Donations already
pose some tricky problems for risk managers, but
she says the situation could get more complicated
in the future.

“Could we possibly get to the point where
there is such an exquisite shortage that we see a
public policy change where there is a presump-
tion of donation?” she says. “Risk managers
would have a field day with the communication
issues and the reverse consent issues it raises. We
have those issues now, but it would be far more
complex.”

Look to any medical field, and there are likely
to be significant advances in the past 10 years,
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she says. For perspective, look to the past 10
years and see how much medicine has advanced
and how much the risk manager has had to adapt
in response. How much of the risk manager’s
current work would have been unheard of 10
years ago? A significant part, Rozovsky suggests.

“Risk managers have a lot on their plate in
terms of keeping pace with some of these innova-
tions,” she says. “It’s always been tough to take a
medical advance and try to foresee the risk that
might be waiting, but that’s what we’ll have to
keep doing in the future.”  ■

Report: Hospitals can 
cope with HIPAA costs

Hospitals will be able to cope with the financial
burden of complying with the Health Insur-

ance Portability and Accountability Act (HIPAA)
of 1996, according to a Moody’s Investors Service
special report that flies in the face of many dire
predictions from health care providers. About half
of U.S. hospitals are well on their way to compli-

ance, based on information
from the American Hospital
Association (AHA).

Chris White, a Moody’s ana-
lyst and co-author of the report,
says most providers already

have figured HIPAA compliance costs into their
budgets. White says those costs may total between
$2 billion and $5 billion nationwide, but he says
providers should be able to absorb the costs just as
they absorbed the $8 billion in Y2K compliance
costs spent in 1999. The HIPAA costs may be more
easily absorbed because providers have a long
period over which to spread the costs, when
compared to the short window in which most
providers had to comply with Y2K updates.

Although the Department of Health and
Human Services (HHS) issued the final HIPAA
privacy regulations in December 2000, the rules
were delayed in February when the Bush admin-
istration said it wanted to review the rules for 30
days and then have a longer implementation
period. HHS estimates that the health care indus-
try would spend $24.6 billion over 10 years to
comply with the entire HIPAA regulation. Not-
for-profit hospitals will have to spend $1.6 billion
to comply with the privacy requirements.

According to the Moody’s report, HIPAA will
require providers to invest between $2 billion and
$5 billion over the next two years in new hard-
ware and software technology, personnel, and
training. Some leaders in the industry oppose the
rule because of the cost, with the AHA calling the
costs “overwhelming.”

The report from Moody’s agrees with some
industry critics who say the HIPAA rules’ costs
are underestimated by HHS. But Moody’s goes
on to say that “we also do not expect HIPAA
expenditures to have the dire financial conse-
quences many industry groups have predicted.”

Billions and billions required to comply

A study by the AHA suggests that hospitals
could spend $22 billion over five years just to com-
ply with three key provisions of the privacy rule. 

“Every day, hospitals safeguard patients’ med-
ical information and vigorously support efforts
to protect patient privacy,” AHA president Dick
Davidson said in a statement. “Simply put, the
current rules create barriers to care and are
unworkable for patients and caregivers. We
ought to get these rules right.”

Despite the pervasive unhappiness with the
HIPAA privacy rules, hospitals are proceeding
with the necessary steps to comply. The AHA
recently surveyed hospitals and found that half
have taken some of the major steps required to
comply with the rule. In late February, AHA
members were surveyed about tasks they per-
formed to comply with the HIPAA regs. The
AHA now reports that the survey found that 37%
of respondents had designated a security officer;
47% assigned a formal HIPAA committee; 12%
have a HIPAA implementation plan; 10% have
ranked HIPAA as a low priority for 2001; 24%
have ranked HIPAA as a moderate priority for
2001; 39% have ranked HIPAA as a high priority
for 2001; 45% will look for outside assistance on
HIPAA; 27% will not look for outside assistance
on HIPAA; and 18% have done a cost impact
analysis on HIPAA.

Although the AHA is unhappy with much of
the HIPAA rules, the organization says about half
of U.S. hospitals already are taking significant
steps to comply. The AHA called on the Bush
administration to change the medical records pri-
vacy rule to make it less of a burden on patients,
hospitals, physicians, and nurses, but ultimately
failed in its efforts to block implementation of the
rule. The AHA sent its request to HHS Secretary
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Tommy Thompson, who reopened the privacy
rule for further comment and review, but then
cleared the way for full implementation. 

Among other problems, the AHA complained
to Thompson that patients would have to fill out
a 10-page consent form to give hospitals permis-
sion to use their medical information. It would be
better to allow hospitals more leeway in deter-
mining how to obtain consent, the AHA says. The
AHA also wanted Thompson to eliminate restric-
tions on the use of patient information within the
hospital.

After the 60-day delay, Thompson said the
administration would address some of the con-
cerns that surfaced through guidelines or modifi-
cations. A timetable for making those changes has
yet to be determined, but Thompson announced
the department would make clear that physicians
and hospitals could consult with other doctors and
specialists about a patient’s care, pharmacists
would be able to fill prescriptions over the phone,
and parents could have access to information
about the health of their children. 

“The president considers this a tremendous
victory for American consumers, who will con-
tinue to receive high-quality health care without
sacrificing the confidentiality of their private
health matters,” Thompson said. 

Many areas of the rule need strengthening

Donald J. Palmisano, MD, a trustee of the
American Medical Association (AMA), says he
will be eager to see how Thompson’s pledge
works out.

“Although Secretary Thompson has indicated
that the privacy rule will be implemented with no
delay, the AMA appreciates the secretary’s com-
mitment to consider the comments received in
response to the final rule, make necessary modifi-
cations to the rule, and issue guidelines to assist in
its implementation,” Palmisano says. “The AMA
urges the secretary to quickly address those modi-
fications and safeguards we called for in our ear-
lier comments on the privacy rule. At a minimum,
physicians need the full two-year compliance
period to modify their practices in order to comply
with the rule. It is imperative that any changes to
the rule or implementation guidelines are pro-
vided as expeditiously as possible.”

Palmisano says many areas of the rule still need
strengthening. For example, he says law enforce-
ment officials will have virtually unfettered access
to protected health information without patient

authorization and a court order. Also, in many
instances, health plans are not required to obtain
consent to use or disclose patient health records.

“Ironically, the rule does substantially increase
the administrative burden for the physicians, the
one sector of the health care system already ethi-
cally bound to safeguard patient privacy,” he
says. “The rule prescribes burdensome documen-
tation and record-keeping provisions on physi-
cians that are unlikely to provide any real added
privacy protections for patients.”

Similar concerns come from the American
Association of Health Plans (AAHP), the largest
national trade organization representing more than
1,000 health maintenance organizations (HMOs)
and preferred provider organizations. AAHP presi-
dent and CEO Karen Ignagni says the rule threat-
ens quality health care.

“When the proposed medical privacy rule was
issued in the final days of the Clinton administra-
tion, we joined consumers, physicians, hospital,
and other providers and employers in calling for a
more balanced approach that promotes quality
while enforcing privacy,” Ignagni said in a state-
ment. “The proposed rule failed this principle by
imposing new regulations that, in many cases,
would inhibit the ability of health plans and
providers to get patients the care they need when
they need it. We hope the administration will con-
tinue to look at ways to improve this rule.”  ■

Joint Commission offers 
lessons in home care

The Joint Commission on Accreditation of
Healthcare Organizations reports that there

have been 11 sentinel events related to home
health care patients and suggests that risk man-
agers overseeing home health care should study
the incidents for ways to alleviate the risk of fire.

The 11 sentinel events reported since April
1997 involved home health patients who were
injured or killed as a result of a fire in the home.
Each of the patients was receiving supplemental
oxygen service, and all were over the age of 65.
The Joint Commission’s investigations revealed
these risk factors for home-care related fires: liv-
ing alone, lack of smoke detectors or presence of
nonfunctional smoke detectors, cognitive impair-
ment, an identified history of smoking while oxy-
gen is running, and flammable clothing.
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Seven of the patients died, and four others suf-
fered loss of function or permanent disfigure-
ment. The investigations revealed that cigarette
smoking was a contributing factor in each case. 

The root-cause analyses by the home care
providers identified root causes that contributed
to the fires in the home. More than one-third of
the cases involved inconsistent identification of
smokers and missed reassessment visits. For 18%
of the cases, the Joint Commission says the report-
ing organizations determined that “they lacked a
sufficient process for considering the termination
of services to patients who persistently refuse to
comply with prescribed precautions.” 

In assessing caregivers, “nearly three-quarters
of the cases identified that caregivers needed to
increase their emphasis on home safety, while
45% of cases identified incomplete orientation
processes for new staff. More than one-third of
the cases found that caregiver training was not
coordinated among the health care providers.”

Alarming smoke alarms

With regard to the environment of care, the
root-cause analyses revealed that in 55% of the
cases, there was no process in place for testing the
smoke alarms; and in 36% of the cases, no home
safety assessment process was in place. In 18% of
the cases, there was no identified plan or testing
for evacuation in the event of a fire.

The Joint Commission reports that the home
care organizations identified a number of com-
munication factors, including failure to notify the
primary care physician when a patient was non-
compliant (73%); weak communication between
home care providers, for example, between home
health nursing service and oxygen equipment
providers (55%); and delayed reporting of haz-
ardous conditions to the home care management
team.

Nearly half of the providers, 45%, recom-
mended improved staff training and orientation,
especially with regard to identifying smokers
and managing their care. Other recommenda-
tions included appointing a fire safety specialist
or trainer and involving the fire department in
employee and patient education activities. 

In recommendations regarding process design,
64% recommended procedures for notifying the
physician when a patient is noncompliant, and
55% recommended procedures to improve com-
munication between health care providers. The
home health organizations also recommended

providing patients with smoking cessation infor-
mation and assistance and involving the home
care organization’s ethics committee in reaching a
decision to terminate home care services to non-
compliant patients.

Noting that the presence of a smoke detector is
crucial in saving lives once a fire breaks out, 55%
of the organizations recommended procedures
for obtaining, testing, and locating smoke detec-
tors in the home. Overall home safety assess-
ments were recommended by 36%.  ■

Jury awards $1.1 million 
in TX negligence case

Ajury in Fort Worth, TX, recently awarded more
than $1.1 million in actual damages to the hus-

band and son of a 46-year-old Texas woman who
died after potentially lifesaving diagnostic proce-
dures were omitted from her regimen of care.

The suit, filed in the 236th Judicial District,
claimed the defendants made negligent medical
decisions influenced by the budget constraints of a
physicians’ group and a health maintenance orga-
nization, as well as the pressures of an increased
patient volume to keep profits up for a cardiology
group. Chuck Barley, whose wife, Janet, died of
complications from heart disease in September
1997, filed the suit.

A warranted visit

Court documents indicated, and expert wit-
nesses agreed, that several medical symptoms
warranted an office visit and additional diagnos-
tic procedures, not to mention a lifesaving valve-
replacement surgery. The week Barley died, she
called to request an emergency office visit because
of her deteriorating medical condition, but she
was denied an appointment to see her physician.
The woman had been diagnosed with a severe
aortic insufficiency in 1980 that warranted close
monitoring of the size and function of the left ven-
tricle of her heart. Significant changes in the size
and function of the heart, due to the underlying
valvular condition, indicated surgery was needed
as early as 1995.

Barley was never given an opportunity to
undergo nuclear cardiology studies, cardiac
catheterization, or valve-replacement surgery, all
of which would have saved her life, according to
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plaintiff’s counsel Geno Borchardt, JD, an attor-
ney with Barkholtz, Boehme & Borchardt in Fort
Worth.

“Mrs. Barley exhibited classic symptoms of an
enlarged heart, and the standard, lifesaving pro-
cedures were not performed,” Borchardt says.
“The jury made a strong statement that money
concerns and physician profits must never inter-
fere with the business of saving lives.”

The jury found Janet Barley and Consultants in
Cardiology, PA, equally at fault for the damages
awarded in the case, but did not find any negli-
gence on the part of the cardiologist, Billie Pugh,
MD. A 1997 Texas law allows patients to sue
health plans for medical malpractice.  ■

Adverse surgical events 
are frequent and costly 

Adverse events in surgery are the most fre-
quent and costly type of medical error occur-

ring in hospitals, according to statistics from the
National Patient Safety Benchmarking Center, a
repository of data on adverse events.

The data were collected and analyzed by
Tampa, FL-based Safety-Centered Solutions
(SCS). The top five most frequent adverse events
— surgery, medication errors, medical (nonsurgi-
cal treatment), patient falls, and nosocomial (hos-
pital-acquired) infections — account for 67% of
the total events in the databank. The top five
most costly adverse events — surgery, medical
(nonsurgical treatment), nosocomial infections,
medication errors, and pressure ulcers — make
up 81.5% of the total costs in the database.

“Recent attention has been focused on the
prevalence of medication errors and their impact
on patient safety and health care costs,” says
David Spencer, the CEO of SCS. “Our findings
indicate that there are several types of adverse
events that are at least as frequent and costly as
medication errors.”

The national database

Adverse events in surgery account for nearly
20% of events in the national database; medica-
tion errors make up 16%; medical (nonsurgical
treatment) account for 14.8%; patient falls make
up 8.8%; and nosocomial infections round out the
top five most-frequent adverse events with 7.5%.

According to SCS’ National Patient Safety
Benchmarking Center, the five most costly
adverse events are: surgical errors, comprising
31% of the costs; medical (nonsurgical treatment),
16.6%; nosocomial infections, 13.8%; medication
errors, 11.7%; and pressure ulcers, 8.3%.

For the past nine years, SCS has been collecting
and analyzing data from hospitals nationwide in
order to ensure that its National Patient Safety
Benchmarking Center contains accurate and
complete information.  ■

AHA offers advice on 
‘excess benefits’ regs

The American Hospital Association (AHA) is
offering advice to health care providers on

how to comply with temporary regulations the
Internal Revenue Service (IRS) issued Jan. 10 on
so-called “excess benefits.”

The term refers to benefits that hospitals pro-
vide to those with substantial influence over
those organizations. The regulations are an out-
growth of a 1996 law that did away with a prior
situation in which the only sanction available to
the IRS was to revoke the organization’s tax-
exempt status. Under the new rules, the IRS can
impose monetary penalties on the individual
who received the excess benefit and the manager
who approved the payment. 

The AHA recommends that hospitals share the
advisory with their board, chief financial officer,
legal counsel, and compliance officer; examine
existing roles and relationships to determine
which arrangements are affected by the rule; and
review the approval process for arrangements
affected by the rule to provide the board and man-
agers the full benefit of the rule’s presumption of
reasonableness.  ■

Cancer center accused 
of violating ethics 

The families of 82 patients have filed a class-
action lawsuit against a major cancer center,

accusing it of violating medical ethics and human
research protections in a clinical trial involving
recipients of bone marrow transplants. 
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The patients participated in Protocol 126 at
the Fred Hutchinson Cancer Research Center in
Seattle. Lawyers for the families report that 80
of the 82 patients died from graft failures and
leukemic relapse stemming from the treatment. 

Misrepresenting risk

According to the suit filed in Kitsap County
(WA) Superior Court, physicians and staff at
Hutchinson Center misrepresented the risks of
participating in the trial and allowed the trial to
continue despite researchers’ direct financial
interest in the outcome of the experiment. Genetic
Systems Corp., which licensed three of the drugs
being tested in Protocol 126, and its successor cor-
poration, also were named as defendants. 

The Seattle Times recently published a series of
stories alleging that the Hutchinson Center neither
fully warned patients of the risks and alternatives
nor disclosed private financial holdings in three of
the eight drugs being tested. A Hutchinson Center
spokeswoman declined to comment on the pend-
ing legislation, but offered an open letter from 
Lee Hartwell, MD, president and director of the
Hutchinson Center, and board chairman Reginald
Koehler III, MD, in which they responded to the
newspaper articles.

The letter describes steps being taken in
response to the charges, including hiring outside
experts to audit safety and data monitoring prac-
tices and patient protection procedures. Court
papers say the stated goal of Protocol 126 was to
prevent graft-vs.-host disease following bone
marrow transplantation. The protocol involved
the use of eight antibodies to kill T-cells in bone
marrow donated by tissue-matched siblings.  ■

AHA: Web-based platform 
can help manage insurance

The American Hospital Association (AHA) has
endorsed a new Internet trading platform for

commercial insurance, saying it can be a useful
tool for risk managers overseeing insurance pro-
grams for the health care organizations.

The trading platform is called Global Risk
Exchange (web: www.grx.com). In a statement
endorsing the management system, AHA states
that Global Risk Exchange’s platform provides

health care risk managers with on-line tools that
can help manage risk data across multiple loca-
tions, transact insurance business, and administer
their insurance programs on-line.

The system streamlines data flow between risk
managers, brokers, and insurers, according to
information supplied by the company. Enhanced
communication among these key business part-
ners ultimately can reduce overall costs, the com-
pany says. 

According to Tony Spohn, vice president of
risk management with AHA Financial Solutions
in Washington, DC, other potential benefits
include a dramatic reduction in turnaround time
to obtain quotes, increased protection of propri-
etary information, and improved management of
service providers, including brokers and insurers. 

“On the Global Risk Exchange platform, risk
managers aren’t simply buying a policy on-line,
they’re tapping into a knowledge base, making
real-time comparisons, and prompting under-
writers to get creative to meet their insurance
needs,” Spohn says. “Effectively transferring
these financial risks should involve more than
just striving for a good price on an insurance
product, it should include a clear understanding
of the specific risk areas involved.” 

The Global Risk Exchange platform includes a
feature called CommLink that improves communi-
cation among business partners. Through secure
internal messaging, public and private work-
rooms, and document sharing, risk managers can
connect with all of their service providers in a cen-
tralized location. At the risk manager’s discretion,
CommLink will maintain a record of all communi-
cations and negotiations.  ■

Justice Dept. adhering 
to guidelines, GAO says

Anew report from the General Accounting
Office (GAO) concludes that the Department

of Justice (DOJ) has improved its adherence to its
own guidance on using the False Claims Act to
pursue allegations of Medicare fraud and abuse
over the past year.

The DOJ has been accused of overzealous and
improper actions in using the False Claims Act,
but in a report released on March 30, the GAO
says the “DOJ has made progress in correcting
these problems.” Since April 2000, GAO has been
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looking specifically at DOJ’s pneumonia upcod-
ing and prospective payment system (PPS) trans-
fer projects.

Certifying compliance

The recent report from the GAO notes the DOJ
requires all U.S. Attorney Offices involved in civil
health care fraud control to certify their compli-
ance with the guidance issued by the DOJ. 

That directive “appears to have promoted
compliance at the offices we visited. We found
that these offices had either documented their
compliance in case files or instituted a review
process . . .

“Our review also suggests that DOJ is imple-
menting its two most recent and active national
initiatives, the PPS Transfer and Pneumonia
Upcoding projects, in a manner that is consistent

with the guidance. Our review indicated that the
working groups had conducted sufficient back-
ground research and developed legal and factual
bases underlying the initiatives.”

The GAO also says it is clear the health care
industry is not satisfied with how the False
Claims Act is being used.

“The hospital association representatives we
spoke with continue to express concerns about
the appropriateness of DOJ’s use of the False
Claims Act in civil health care matters, but did
not identify specific examples of noncompliance
with the guidance among U.S. Attorney Offices.
Officials from DOJ’s Executive Office for U.S.
Attorneys and its Civil Division generally con-
curred with our findings and conclusions.”  ■
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Patrice Spath, RHIT
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Ann Kobs, RN, MS and Patrice Spath, RHIT
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PA shortage shows 
nationwide problem

Anew report says Pennsylvania’s shortage of
registered nurses will get worse before it gets

better, and there is every reason to believe that
the rest of the country is in the same boat.

The report was issued recently by The
Hospital & Healthsystem Association of
Pennsylvania (HAP). “Pennsylvania Nurses:
Meeting the Demand for Nursing Care in the
21st Century” synthesizes different types of
data about the nursing work force, nursing
school enrollments/graduations, patient demo-
graphics, and health care financing, into a com-
prehensive look at the demand for, and supply
of, registered nurses over the next two decades.
Carolyn F. Scanlan, president and CEO of HAP,
says the conclusions of the report reach beyond
Pennsylvania’s borders.

“This report clearly delineates the dilemma fac-
ing not just health care providers, but all people
who use the health care system,” she says. “All of
the demographic trends are going in the wrong
direction, and these trends now appear to be long-
term rather than cyclical. The nursing shortage is a
result of many factors, including declining enroll-
ments in — and graduations from — nursing
schools, an existing work force that is aging, and
an older and sicker patient population.”

In Pennsylvania, Scanlan says the shortage is
complicated by the shaky financial condition of
Pennsylvania’s hospitals and a broader range of
job opportunities for all workers.

Scanlan says the shortage will result in an
increase in hospital diversions, limits on nursing
home admissions, cancellations of scheduled
elective services and procedures, delays in treat-
ment, and increases in the costs of care.

“With current trends projecting a nationwide
shortage of more than 400,000 nurses by the year
2020, we are writing a prescription for disaster,”
Scanlan says. “The problem is real. The problem
is serious. But we can, and must, act now to solve
this problem and assure the current and future
availability of health care for all Pennsylvanians.”

The report reviews and analyzes data from the
Pennsylvania Health Care Cost Containment
Council, the Pennsylvania Department of Labor
and Industry, the state Board of Nursing, and
HAP’s own surveys.

To address nursing shortages, these are some

of the measures that HAP recommends:
• Adequate funding for health care.
• Government and private payers must fairly

reimburse hospitals to ensure that they are able to
pay competitive salaries to health care workers
and to invest in technology and systems of care to
improve patient and worker safety.

• Medicaid, Medicare, and private payers
should establish “cost of caring” payment adjust-
ments that address the extraordinary costs being
incurred to sustain adequate staffing levels.

• Government and private payers must pro-
vide sufficient financial assistance for nursing
and allied health education programs to support
current schools of nursing, prevent further nurs-
ing school closures, and ensure that nurses and
other allied health professionals educated in
Pennsylvania remain in Pennsylvania.

• Financial incentives for students.  ■
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Adisaster is headed your way. The only ques-
tion is what it will be and when it will hit. Plan

now for the tornado, hurricane, earthquake, fire, or
bomb, and eventually you'll be glad you did. 

Some type of major emergency is bound to hit
your organization sooner or later. Health care
administrators who have been through disasters
offer these suggestions: 

• Make sure your agency’s disaster plan is
up-to-date and that it reflects any changes made
in your community’s emergency preparedness.

“We’ve always had a disaster plan here from
the beginning, but after Hurricane Andrew came
and hit this area, we took another look at ours,”
says Nancy Bundy, RN, former director of pro-
fessional services for Home Advantage Home
Health Agency in Miami Beach, FL. The full-
service agency, which is a department of Mount
Sinai Medical Center, provides service to all 
of Dade County for Medicare patients.

As a result of the hurricane, the county changed
its criteria for sending people to special-needs shel-
ters. So Home Advantage had to adjust its policies.

The agency now assesses each patient on
admission as to whether they would need a spe-
cial-needs shelter if a hurricane struck Miami. “If
that’s the case, then right on the initiation visit,
we start the paperwork to provide them trans-
portation to a special-needs shelter,” Bundy says.

Home Advantage also participates in an annual
“call down,” in which volunteers spend a day call-
ing all of the people on the list for a special needs
shelter to see if they still need to be on the list, says
Silvia Arana, RN, BSN, MBA, director of commu-
nity services.

Arana participated in the program this past
February. “We spent five hours calling hundreds
of people, verifying that they still needed oxygen,
and updating the file,” she says.

• Train staff how to handle the disaster per-
sonally and professionally.

Experts say it’s a good idea to show employees
how they can prepare their homes for a disaster
by having disaster kits ready.

FL agency has mandatory one-hour inservice

One Jacksonville, FL, agency educates staff
about disaster preparedness year round but holds
a mandatory one-hour inservice in May. Hurri-
cane season is between May and November.

“The inservice was designed to help the staff
personally prepare for a hurricane, to prepare
their homes and their families,” says Cindy
Ehardt, RN, MSN, education coordinator for
Baptist Home Healthcare of Jacksonville. The
nonprofit, full-service agency serves five coun-
ties in northeastern Florida, from the Georgia
border to St. Augustine.

“The gist of this inservice was to have the
staff personally prepared so when they’re here
helping us, they’re not worried about their fam-
ilies,” Ehardt explains. “When Bertha came
along, one of our key people was here biting her
nails because she didn’t have a thing ready at
home, and we had to let her go home.”

The staff’s safety has to be the top concern,
education managers insist.

“Our employees were told not to attempt to get
to a patient’s home during the storm, and they
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should wait until the roads were clear,” says Ellen
Cameron, MSW, CCSW, a director of regional oper-
ations and director of family and counseling
services with the hospice. “They were not to risk
their own lives or safety while we had trees down
over roads, power lines down, and major prob-
lems with flooding,” she adds.

• Set priority lists of patients who will need
the most help during an evacuation.

An updated list of priority patients helped the
staff of Southern Home Care of Jeffersonville, IN,
locate patients quickly on the turbulent days after
torrential rains sent the Ohio River over its banks.

“Some of the patients didn’t want to leave their
homes, so we had to tell them that we didn’t
want them surrounded by water like an island,
and if we thought they had critical needs we
informed their families,” recalls Marita Witten, 
a nursing secretary for the agency.

Every few months, Home Advantage employ-
ees review a roster of patients who need help with
transportation during a hurricane. The patients’
names are color-coded according to whether they
will need oxygen or electricity, Bundy says.

When a hurricane watch is announced, the staff
calls each patient to let them know that the nurses
won’t be visiting their homes and to remind them
to fill two extra weeks of prescriptions.

Baptist Home Healthcare has the nurses who
admit patients go over emergency preparedness
with each. “We ask them, ‘What kind of plan do
you have? Where are you prepared to go?’” Ehardt
says. The agency has registered all of its patients
with the Jacksonville emergency preparedness
office by completing a form on each patient in
which nurses set priorities for which patients will
need assistance with evacuation to a special needs
shelter, she adds.

The Lower Cape Fear Hospice, based in
Wilmington, NC, was as prepared as an agency
could be when Hurricane Fran swept the coast, but
each disaster brings many unanticipated problems,
and Fran was no exception.

“We had plans as to who was going to do
what,” Cameron says. “But we didn’t know
where the transportation problems would be, so
we had to do a triage by telephone, calling the
patients and families.”

The agency kept a status board at its regional
office so that nurses and other employees could
check on their patients’ needs and plans. The board
also listed the patients’ locations and their specific
needs for medications, supplies, and equipment.

• Make disaster preparation a major part of

the educational program throughout the year.
Ehardt teaches staff about disaster plans first in

orientation as part of the safety section. Then she
continues the education throughout the year, even
encouraging nurses, aides, therapists, and social
workers to become trained Red Cross volunteers.

“About 75% of our home care patients would
end up in Red Cross shelters, so we’ve had the
American Red Cross in here training our staff to
be volunteers,” Ehardt states. “This training helps
them understand what goes on in these shelters
and what our patients will be facing.”

• Distribute disaster plan literature to your
staff and patients.

Jane Hoffmann, RN, MS, education coordinator
for Columbia Homecare and Hospice in San Jose,
CA, worked with several other California organi-
zations on a disaster preparedness brochure for
people who have special medical needs. It was
funded by a grant from the American Red Cross of
Washington, DC. Columbia Homecare will use the
brochure when it’s finished, and it will be trans-
lated into Spanish and Vietnamese, she says.

The American Red Cross also has a brochure
called “Preparing for Emergencies, A Checklist
for People with Mobility Problems.” 

Some agencies have created their own in-
house brochures that list their policies and
special instructions.

The Lower Cape Fear Hospice has created its
own five-page emergency operations policy that
lists exactly which staff will be on the regional
disaster team, how staff should prepare person-
ally and professionally for a disaster, and other
pertinent details.

For more disaster information, contact the following:
American Red Cross, 430 17th St. N.W., Washing-

ton, DC 20006. The agency has various emergency
brochures and booklets, including Your Family
Disaster Supplies Kit, Preparing Your Home for a
Hurricane, Emergency Preparedness Checklist,
Your Family Disaster Plan, and Food and Water in
an Emergency. To obtain copies, call a local office or
(202) 737-8300. The disaster supplies kit brochure
(order #379C) also can be ordered for 50 cents from the
U.S. General Services Administration, by writing to R.
Woods, Consumer Information Center — 6D, P.O. Box
100, Pueblo, CO 81002.

Metropolitan Life Insurance Co., One Madison
Ave., New York, NY 10010. MetLife recently pub-
lished a brochure called Preparing for Earthquakes
that can be ordered free by calling (800) 638-5433, or
through the Internet at http://www.lifeadvice.com.  ■
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News: A man tried for several weeks to have
his severe back pain addressed. Despite several
visits to two different emergency departments
(EDs), a visit with his family physician, and sev-
eral referral physician visits, osteomyelitis and
thoracic para-spinal abscess went undetected,
resulting in residual neurological damage. After
several physicians settled with the patient, the
jury returned a $800,000 verdict against the hos-
pital where he first sought care.

Background: The patient was a disabled 41-
year-old with a previous history of recreational
drug use. He went to an ED with complaints of
thoracic back pain with radiating pain into the
upper abdomen. He was seen by an emergency
medicine specialist, who completed a full physical
examination and ordered blood work. The blood
work was done on a Coulter STKS lab machine
which, according to calibration and test results,
performed automated blood test results with 99%
accuracy. The laboratory report indicated the plain-
tiff had a total white blood cell count of 10,700,
which is within the normal range. But the band
results were so far out of the normal range that the
device flagged the results, indicating that a manual
differential should be performed. The manual dif-
ferential confirmed abnormal bands of 26%; the
normal range is 0%-8%. 

The test results led the emergency medicine
specialist to a diagnosis of gallbladder disease.

He prescribed antibiotics and pain medication.
Before being discharged from the ED, the ED
physician said he called the plaintiff’s primary
care family physician with the test results and
made an appointment for the patient. 

The patient returned to the ED the next day
complaining of nausea. He was seen by different
emergency medicine specialists. When the patient
said he had been diagnosed with gallbladder dis-
ease, the ED physician told him to see his family
physician. The ED physician contacted the family
practitioner’s office and shared a brief medical
history that included the lower back pain and the
gallbladder disease diagnosis. The patient was
given an appointment for one week later. 

The patient’s mother attested that later that
day, she had contacted the family physician but
was told that he was out of the office. 

Two days prior to his appointment with his fam-
ily physician, the patient revisited the ED and was
seen again by the emergency medicine specialist he
originally encountered. A repeat of the blood work
studies was ordered, and the results indicated a
total white blood count of 11,000 with no bands.
The ED physician charted that the patient’s infec-
tion had resolved. He again instructed the patient
to follow up with his family practitioner and con-
tinue taking the pain medication.

The lab device once again flagged the patient’s
results as needing to be verified manually. This
was not brought to the physician’s attention, nor
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Failure to diagnose osteomyelitis, 
thoracic para-spinal abscess: $800,000 Arizona verdict
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was the manual differentiation performed. 
The next day, the patient went to another hos-

pital’s ED with complaints of intense pain. He
was seen by an emergency medicine specialist
who charted his history as radiating abdominal
pain and thoracic back pain at T-7 and T-8. The
patient was instructed to see his family physician.

The physician assistant (PA) had the medical
records from both hospitals faxed to the office for
her review, but neither contained the information
regarding the abnormal blood work band differ-
ential. She made an appointment for the patient
to see a general surgeon. 

The patient went to the general surgeon for
evaluation. The surgeon tried unsuccessfully to
reach the family practitioner.

The patient returned to the family practitioner’s
office and was referred to a diagnostic radiologist,
whose X-rays revealed evidence of osteoarthritis.

The patient returned to the second hospital’s ED,
whose physician failed to reach the patient’s family
practitioner, so he was referred to an orthopedist.

The next morning, the man was unable to
move his feet and legs. He was transported to the
second hospital’s ED and was seen by a neuro-
surgeon, who ordered an MRI. The MRI showed
a para-spinal abscess from T-4 to T-11, as well as
the presence of osteomyelitis at the T-7 vertebrae,
which was almost destroyed as was a portion of
the T-8 vertebrae.

Surgery to debride the infection was performed,
as was a rib graft to stabilize the patient’s spine.
Three days later, the patient had recovered some
physical function, but he was left with some loss
of bowel and bladder control, as well as sexual
dysfunction, from the paraparesis. He was diag-
nosed with osteomyelitis and thoracic para-spinal
abscess.

The patient brought suit against all of the treat-
ing physicians and the first hospital. The plaintiff
alleged that, given the sequence of events and his
medical history, the general practitioner should
have ordered a STAT MRI and an orthopedic
consult.

The plaintiff discovered that the lab technician at
the first hospital had been reprimanded in the past
for his failure to adequately perform tests, and that
his failure to follow up or report the need to con-
duct additional manual differentiation procedure
fell below the standard of care. The hospital admit-
ted negligence, but denied causation. The plaintiff
maintained that if surgery had been performed
sooner, he might have made a complete recovery
without residual neurological limitations.

The defendant general practitioner successfully
denied negligence, arguing that it was reasonable
to suspect that the plaintiff had gallbladder disease,
and that his physician assistant’s referral to a gen-
eral surgeon was appropriate. Further, he main-
tained that the referral to the surgeon led to the
referral to the radiologist, which eventually led to
the orthopedic surgeon. The family physician also
testified that had he known of the earlier labora-
tory testing error, he would have checked to see if
the patient had a back infection.

Prior to trial, the family practitioner’s PA set-
tled for an undisclosed amount, as did several
other physicians. In addition to the family practi-
tioner, the jury found the emergency physicians
and radiologist with 0% fault. The hospital’s case
failed, and the plaintiff was awarded $800,000 in
compensatory damages.

What this means to you: Medical negligence
cases involving technical, nonhealth care practi-
tioner oversight may be categorized as “systems
errors” claims. This may include misfiling test
results and losing X-rays. When the systems error
can be linked to the patient’s prevailing ailment,
the seemingly simple oversight can become a sig-
nificant liability. In this instance, the lab techni-
cian’s failure to double-check a diagnostic test
result as clearly indicated — the systems error —
led to a finding of negligence against the hospital. 

“It is clear that the jury tied the delay in diag-
nosis to the patient’s ultimate condition, holding
the hospital liable for the lab technician’s negli-
gence in failing to perform the noted manual
differential. But for the systems error, the jury 
no doubt believed that the treating and referral
physicians would have arrived at the correct diag-
nosis sooner and initiated treatment that would
have avoided further injury to the patient. In
addition, the fact that the lab technician had pre-
viously been reprimanded for similar conduct cer-
tainly did not help the hospital’s case,” says Cliff
Rapp, vice president of risk management, Florida
Physicians Insurance Co. in Jacksonville.

“While the lab technician’s conduct seemed
to be the essence of the case against the hospi-
tal, the systems error facilitated a defense for a
number of others, which may explain why the
jury did not find against the emergency room
physicians or the patient’s general practitioner.
Moreover, the patient’s presenting complaints
were essentially subjective that being general
pain, but which included abdominal pain that
actually supported the working diagnosis/
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Misdiagnosis and death: 
$800,000 CA verdict

News: A pregnant 39-year old woman was hav-
ing seizures and went to an emergency depart-
ment (ED). She was unable to communicate and
share her medical history, including her preg-
nancy. Her eclampsia was not diagnosed, the treat-
ment allegedly resulted in pulmonary edema and
cardiopulmonary arrest. The woman died one
week later. A jury returned a verdict of $800,000.

Background: The 39-year-old housewife and
mother entered the ED with new-onset seizures.
She was unable to give her medical history,
including the important fact that she was preg-
nant. During an examination by the ED physi-
cian, she was found to have elevated blood
pressure and protein in her urine. The diagnostic
tests lead the physicians to believe that she had
either encephalitis or meningitis. As fluids were
being administered, she developed pulmonary
edema. A chest X-ray was ordered, but it was not
shown to the attending physician. During an
attempt to intubate her, she went into cardiopul-
monary arrest. Although resuscitated, the patient
sustained brain damage and died one week later. 

The plaintiff claimed that the defendants missed
the diagnosis of eclampsia and, in an effort to treat
what they thought was encephalitis or meningitis,
was given too much fluid, which resulted in pul-
monary edema and ultimately cardiac arrest. The
plaintiff also claimed that if her attending physi-
cian had reviewed her chest X-ray, her underlying
condition would have been properly diagnosed
and treated. The plaintiff claimed that attempts to
intubate and ventilate her led to a lack of oxygen
and cardiopulmonary arrest.

The defendants argued that a diagnosis of
eclampsia was unclear, that the patient was
extremely obese, and that her husband did
not know of her pregnancy. The defendants fur-
ther countered that the pulmonary edema was
unavoidable and was handled properly as were the
attempts to intubate her under the circumstances.

The jury awarded the plaintiff $800,000, con-
sisting of $500,000 in economic damages and
$300,000 in noneconomic damages, finding the
hospital 50% negligent and the physicians 50%
liable. 

What this means to you: As seen in the previ-
ous case, sometimes even when the patient knows
his or her medical history and can describe his or
her current ailments, providing the proper diag-
nosis can be difficult. The situation is particularly
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suspicions of gallbladder disease. I suspect 
that liability would have been more widely
apportioned had the patient’s complaints not
included abdominal pain, because the error in
diagnosis might have been more apparent,”
adds Rapp. 

“A lack of communication among the health care
providers, which in part may have been aided by
the patient seeking the care of multiple providers
in multiple settings, appears to have fueled the sys-
tems error as well as the delay in getting an earlier
MRI. The systems error seems to have had a trickle
effect, since with each successive hospital ED and
physician office visit, the patient shared the misdi-
agnosis of gallbladder disease. Although the
patient’s fragmented approach to seeking care may
have contributed to his lack of getting relief
through these various venues, it may also have
made him seem more sympathetic to the jury and
justified his actions given the lack of relief he expe-
rienced,” he states.

“Because the patient’s profile seems to fit that
of a constant complainer — a young, disabled,
former recreational drug user, who was always

accompanied by his mother, some of the practi-
tioners may have dismissed some of his com-
plaints. However, the need for an MRI clearly
seemed apparent when the patient was seen at the
time of his fourth emergency room visit [and cer-
tainly again when seen by the PA, which probably
lead to her settling prior to trial]. No doubt, had
the MRI been performed sooner, it would have
lead to an earlier diagnosis and presumably better
recovery. In light of almost-complete T-7 and T-8
vertebral destruction found at the time of diagno-
sis, causation facilitated the patient’s case,” adds
Rapp.

“Cases entailing systems errors are hard to
defeat particularly with a sympathetic plaintiff
and an arguably clear causal link between the
delay the error seems to have generated and the
patient’s ultimate outcome,” he concludes. 

Reference
• Zavala v. Galen of Arizona d/b/a Columbia Paradise Valley
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challenging when the patient is unable to provide
a medical history or summary of current symp-
toms. Nonetheless, this type of situation occurs
often, especially in EDs. The physicians who care
for patients under these circumstances must
assume all possibilities until those possibilities
can systematically be eliminated. 

“While the defendants stated that a diagnosis
of eclampsia was far from clear, seizures, ele-
vated blood pressure and protein in the urine are
classic symptoms of eclampsia,” says Cheryl A.
Whiteman, risk manager at CIGNA Healthcare
of Florida Inc. in Tampa, FL.* “Pregnancy should
be considered in every female of childbearing
years, and it should be recognized that preg-
nancy may be masked in an obese patient.
Further, one should not automatically assume
that a woman has shared the news of her preg-
nancy with her partner or perhaps even be aware
of the situation herself. While there is no indica-
tion as to whether tests were done to confirm a
diagnosis of encephalitis or meningitis, a preg-
nancy test, physical exam, and possibly ultra-
sound could easily have been done soon after
her arrival to the ED to rule out or confirm preg-
nancy. Had pregnancy been determined, it is

likely that the patient would not have received
fluids in the amount that resulted in pulmonary
edema, which would have lessened the probabil-
ity of cardiac arrest.”

This case also includes a “systems error,” as 
the misplaced chest X-ray may have contributed
to the failure to arrive at the correct diagnosis in 
a timely fashion.

“The fact that the patient’s chest X-ray was 
lost may have contributed to the patient’s com-
promised cardiopulmonary status,” Whiteman
explains. “Systems errors like lost films and
reports never aid in the defense of a medical
malpractice case against the responsible facility.
The risk manager’s review of this incident should
include scrutiny of the processes around manage-
ment of the test results and imaging films.” 

*These comments do not necessarily reflect
those of CIGNA Healthcare of Florida Inc.
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