
Emergency department (ED) physicians and nurses, like most health care
providers, tend to think of hands-on treatment as their only source of civil
liability. This is understandable, given the fact that plaintiffs in medical

malpractice actions usually base their claims on negligent diagnosis, negligent
performance of a procedure, or both. But today’s ED professional is responsible
for more than just examining patients and suturing lacerations. At all levels —
from resident to department head, staff nurse to head nurse — ED professionals
function, at least to some extent, as supervisors. Often they train, supervise, or
write policies for other health care providers. As a result, emergency physicians
and nurses may find themselves exposed to civil liability not only for the treat-
ment they render, but for their administrative activities as well. 

Some of the most sweeping changes in the responsibilities of the emergency
physician and the nurse counterpart, the “mobile intensive care nurse” (MICN),
have occurred in the area of pre-hospital medical oversight. During the past sev-
eral decades, emergency medical technicians (EMTs) and paramedics have per-
formed increasingly sophisticated procedures. Ambulances in most parts of the
United States now carry an extensive array of medications, and the personnel
who staff these vehicles routinely perform diagnostic and therapeutic proce-
dures that once were performed only within the hospital. In most jurisdictions,
these activities would constitute the illegal practice of medicine if not super-
vised by a qualified physician.1 Supervision may take the form of direct contact
via radio communication, or indirect contact in the form of standing orders or
protocols. This supervision is known in various parts of the country as “medical
control,” “medical direction,” “medical supervision,” or “medical oversight.”2

Patients often do not bring legal action directly against medical control physi-
cians or MICNs. As the number and complexity of procedures performed by
emergency medical services (EMS) systems increase, however, the frequency of
actions brought against medical control providers for negligence and malpractice
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may increase. Physicians and nurses who work closely
with EMS systems and personnel also might incur
liability for their supervisory, training, and policy-
making activities. In all cases, medical control physi-
cians and nurses can limit their exposure to liability by
familiarizing themselves with relevant medical control
and immunity statutes, by carefully adhering to med-
ically acceptable standards of care, and by closely
monitoring the activities of the EMS personnel they
oversee.

Liability for Harmful Medical Direction
Patients who suffer harm as a result of pre-hospital

emergency medical care rarely sue the physician or
MICN who provided medical direction to the EMS
personnel. Instead, they almost always initiate negli-
gence actions against the EMTs or paramedics who
treated them or, under a vicarious liability theory,
against the employer of the EMS personnel.3 Due to
the paucity of appellate case law on the subject, the
precise nature and extent of medical control liability

remains somewhat uncertain. Physicians and MICNs
should bear in mind, however, that medical direction
of EMS personnel always entails some exposure to
potential liability. In fact, the legislatures of at least 17
states have deemed this risk substantial enough to war-
rant the passage of medical control immunity statutes.4

Medical malpractice is a form of negligence.5 It has
been defined as the failure of a health care provider to
exercise the reasonable “care, skill, and diligence”
that a similarly situated professional would ordinarily
exercise under like circumstances.6 To prevail in this
type of action, the plaintiff must show that: 1) a
physician-patient relationship existed;7 2) the physi-
cian did not conform to accepted medical standards in
performing his or her duties to the patient;8 and 3)
damage resulted from the physician’s failure to con-
form.9 A medical malpractice action differs from a
general negligence action in two significant ways.
First, a professional relationship must exist between
the physician and the patient.10 Second, the defen-
dant, to avoid liability, must adhere to a higher stan-
dard than the “ordinary care of a reasonable person”
demanded in a general negligence action.11 Since
most jurisdictions have embraced a national standard
for specialists,12 a physician in a medical control lia-
bility case likely would be held to the standard of care
of the average board-certified emergency physician.13

The act of providing medical direction to EMS
personnel in the field appears to satisfy the “profes-
sional relationship” requirement of a medical mal-
practice action. This is true, notwithstanding the indi-
rect nature of the relationship between the physician
and the patient. Courts have generally held that a
similar indirect relationship — one in which a spe-
cialist participates in diagnosis or recommends a
course of treatment to an attending physician by tele-
phone — will support a medical malpractice action
by the patient against the specialist.14 Since a med-
ical control physician might recommend a course of
treatment to the EMS personnel treating the patient,
the requisite “professional relationship” appears to
exist as well between a physician providing medical
direction and the patient in the field.

Case No. 1. Perez v. Bay State Ambulance &
Hospital Rental Service15

This 1992 medical malpractice decision, ren-
dered by the Supreme Judicial Court of Massachu-
setts, demonstrates that even the most routine
communication between an ED physician and
EMS field personnel might expose the physician 
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to malpractice liability.
In Perez, EMTs of Bay State Ambulance respond-

ed to the home of Juan Perez, a 71-year-old man
who complained of a fever. The EMTs checked Mr.
Perez’s vital signs and transported him to Baystate
Medical Center in Springfield (Baystate).16

Baystate’s ED physician, Dr. David Doyle, exam-
ined Mr. Perez and diagnosed him as having “general
weakness, a high temp, and flu x 3 days.” The ED pro-
vided Mr. Perez with some medication and a prescrip-
tion for medication to treat a urinary tract infection.
Mr. Perez returned home later that same evening.17

At 2:30 the next morning, the Perez family placed 
a second call to Bay State Ambulance, and the same
EMTs responded. Again they checked Mr. Perez’s vital
signs, and they determined that his condition had not
changed significantly. Relatives requested the EMTs
return Mr. Perez to Baystate so he could fill his pre-
scriptions. The EMTs contacted the hospital by radio
and passed the relatives’ request on to Dr. Doyle via a
nurse. Dr. Doyle offered to re-examine Mr. Perez, but
informed the EMTs that Mr. Perez would have to fill
his prescription at a pharmacy. The EMTs had Mr.
Perez sign a release-of-liability form and left.18

Four hours later, Bay State Ambulance responded
to a third call from the Perez family. This time the
EMTs found Mr. Perez unresponsive with no pulse 
or respirations. They initiated cardiopulmonary resus-
citation and transported him to Baystate. Dr. Doyle
continued the resuscitation effort, but the measures
proved unsuccessful, and Dr. Doyle declared Mr.
Perez dead at 7:30 a.m.19

The administratrix of Mr. Perez’s estate brought 
a medical malpractice action against Bay State

Ambulance, Baystate, and Dr. Doyle.20 The judge con-
vened a “medical tribunal,” a three-member forum
responsible under Massachusetts law for determining
whether a plaintiff’s offer of proof in a malpractice
case “raises a legitimate question of liability appropri-
ate for judicial inquiry.” The tribunal ruled that the
plaintiff’s evidence was sufficient against Bay State
Ambulance, but not against Baystate or Dr. Doyle.21

On appeal, the Supreme Judicial Court held that a
commercial ambulance company is not a “health care
provider” as defined by the Massachusetts medical
malpractice statute, and that, accordingly, the plaintiff’s
claim against Bay State should have proceeded to trial
as a general negligence action without consideration by
the tribunal.22

More significantly, the court affirmed the tri-
bunal’s ruling that the plaintiff had failed to raise a
legitimate question of liability with regard to Dr.
Doyle or the hospital. In her offer of proof, the plain-
tiff relied heavily on a letter written by an expert wit-
ness. An “emergency room may accept the findings
of the ambulance crew,” the expert wrote, “unless
there is reason to discount those findings based on
experience, or other reasons to believe the emergency
crew may be in error.” At the same time, the expert
commented somewhat inconsistently that Dr. Doyle
should not have relied completely on the findings of
the EMTs in making his recommendation to accept
Mr. Perez’s refusal of transport, since EMTs do not
possess sufficient training to make a diagnosis. Dr.
Doyle had acted negligently, the expert concluded, in
relying on “inadequately trained personnel.”23

The court disagreed. To the contrary, it found no
evidence that the EMTs were inadequately trained to
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check vital signs or that they had made a diagnosis.
Rather, the court held that Dr. Doyle’s reliance on the
EMTs’ radio report conformed to accepted medical
standards.24 For the same reasons, the court affirmed
the tribunal’s decision as to Baystate Medical Center.25

As this case so clearly illustrates, patients do occa-
sionally sue physicians over their medical control
activities. Emergency physicians and MICNs must
remain cognizant of this fact and approach their pre-
hospital medical direction duties with appropriate dili-
gence. ED physicians must listen carefully to the radio
or telephone reports of EMTs and paramedics. They
should paraphrase and repeat pertinent facts over the
radio or telephone to the EMTs to ensure accuracy,
and they should request additional details when the
report seems incomplete. Medical control providers
also should familiarize themselves with the capabili-
ties of the EMS personnel to whom they will provide
medical direction. (For risk management sugges-
tions, see box, p. 63.)

Liability for Negligent Ambulance Triage
In addition to formulating a preliminary diagno-

sis and recommending a treatment plan to EMS per-
sonnel, medical control physicians frequently are
asked to recommend an appropriate destination for
the patient. As the following case illustrates, this
action also can expose the emergency physician to
malpractice liability.

Case No. 2. Smith v. Medical Center East 26

Seventeen-year-old Victor Smith was traveling as a
passenger in an automobile driven by his girlfriend,
Tammy Graves, when the couple was involved in a
two-vehicle collision. Victor sustained blunt trauma to
his chest and abdomen, while Tammy’s injuries were
initially considered nonlife-threatening. Because Vic-
tor appeared to be more severely injured than Tammy,
the responding EMTs decided to transport them to dif-
ferent destinations. One ambulance would transport
Victor to Carraway Methodist Medical Center (Car-
away), a Level I trauma center, while another ambu-
lance would transport Tammy to Medical Center East,
a Level II facility.27

Upon hearing of this plan, Victor requested that
he, too, receive treatment at Medical Center East,
because he wished to remain with his girlfriend. The
EMTs advised Victor that, because of the potential
severity of his injuries, and because Level I trauma
centers can better treat seriously injured trauma

patients, Victor would benefit from transport to Car-
raway. Victor demanded transport to Medical Center
East, and the EMTs finally agreed to transport him
there. One of the EMTs, Anthony Whalen, commu-
nicated by radio with Dr. R.W. Berry, the emergency
physician on call at Carraway. He explained to Dr.
Berry that Victor had sustained blunt trauma to the
chest and abdomen; that Mr. Smith had insisted
upon transport to Medical Center East rather than
Carraway; and that the ambulance was transporting
Mr. Smith to Medical Center East. Dr. Berry did not
order the EMTs to change their destination.28

Victor arrived at Medical Center East at 2:50
p.m., some 50 minutes after the EMTs had estab-
lished radio contact with Carraway. Dr. William
Fialkowski treated Victor in the Medical Center
East ED, where an X-ray of Victor’s chest revealed
a widening of the mediastinum. At the time, Victor
appeared “grayish and dusky,” and his heart rate
and blood pressure were both abnormal. Based on
these findings, Dr. Fialkowski concluded that Victor
had suffered a tear of his aorta.29

At 3 p.m., Dr. Fialkowski telephoned Dr. Rollins, a
general surgeon who was physically present at Med-
ical Center East at the time. After consultation, Dr.
Rollins agreed with Dr. Fialkowski’s diagnosis. The
doctors further agreed that Victor urgently needed a
thoracic surgeon.30 The ED secretary placed a series of
telephone calls and finally reached the on-call thoracic
surgeon, Dr. John Harlan. Dr. Fialkowski reported
Victor’s condition to Dr. Harlan, who requested that a
radiologist perform an arch arteriogram, a diagnostic
procedure intended to reveal the presence or absence
of an aortic tear. The purpose of the arteriogram was to
ascertain the precise location of the tear so that it
could be reached quickly during surgery.31

Ms. Walker telephoned a radiologist who responded
to the ED from outside the hospital. Before the radiol-
ogist arrived, Victor lost his pulse and blood pressure,
and he suffered a cardiac arrest. Victor had indeed suf-
fered a ruptured aorta, and he was bleeding profusely
into his chest. Dr. Fialkowski and the ED staff
attempted to resuscitate Victor. They transfused 10
units of blood, but the resuscitation effort failed, and
Dr. Fialkowski declared Victor dead at 4:50 p.m.32

Victor’s father, Calvin Smith, filed a wrongful
death action on behalf of his son against several
defendants, including Medical Center East, Car-
raway, and Doctors Berry and Harlan.33 With respect
to Dr. Berry and Carraway, Calvin Smith alleged
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that Carraway proximately caused his son’s death
because Dr. Berry had failed to order the EMTs to
transport Mr. Smith to Carraway.34 In support of his
argument, Mr. Smith produced the deposition of a
physician expert witness. This witness testified that,
given Dr. Berry’s knowledge of the serious nature of
Mr. Smith’s condition — as reported over the radio
by EMT Whalen — Dr. Berry should have instruct-
ed the EMS personnel to transport Victor to Car-
raway, regardless of Victor’s objections.35

In response, Carraway produced regulations pro-
mulgated by the Birmingham Regional Emergency
Medical Services System, an agency established by
the Alabama Department of Public Health. These
regulations specified that, as long as adult patients
can speak and appear capable of making a decision,
EMS personnel must transport them to the facility of
their choice. The EMTs present at the scene of the
accident offered undisputed testimony that Victor
could speak and appeared capable of making a deci-
sion. In light of this evidence, the trial court held
that Dr. Berry and Carraway were entitled to sum-
mary judgment as to the malpractice claim.36

The plaintiff also claimed that the on-call thoracic
surgeon, Dr. Harlan, negligently failed to change Vic-
tor’s destination to a Level I trauma center upon learn-
ing of the serious nature of Victor’s condition. Failure
to do so, the plaintiff alleged, proximately caused Mr.
Smith’s death.37 In support of this allegation, Mr.
Smith relied on the deposition testimony of an expert
witness, Dr. Jonathan Alexander. According to Dr.
Alexander, 90%-95% of patients who suffer ruptured
aortas die from these injuries. To survive, he testified,
Victor would have required an immediate thoracotomy
and repair of his aorta. Such a procedure must be per-
formed in an operating room where an aortogram,
anesthesia, and surgical support are available. On
cross-examination, Dr. Alexander first maintained that
such a procedure, performed under the right condi-
tions and in a timely fashion, “may have” saved Vic-
tor’s life. He then admitted, however, that he could not
“even state that in all probability” the surgery would
have prevented Victor from dying.38

After considering this testimony, the trial court con-
cluded that Dr. Harlan’s refusal to intervene in the des-
tination controversy had not proximately caused the
death of Victor. Dr. Harlan’s motion for summary
judgment was granted. The Supreme Court of Alaba-
ma later affirmed this decision and held that Mr. Smith
had failed to present “even a scintilla of evidence”

that the alleged negligence of Doctors Berry and
Harlan had proximately caused his son’s death.39

While surgical specialists such as Dr. Harlan do
not often find themselves embroiled in pre-hospital
transport controversies, the dilemma that confronted
Dr. Berry is not uncommon. EMS personnel rely on
medical control physicians to provide guidance on a
host of patient care issues. It is not unusual, then, for
EMTs and paramedics to call upon medical control
physicians to make judgment calls as to ambulance
destination. 

In the past, EMS personnel rarely consulted with
physicians on triage issues, since one hospital gener-
ally provided the same range of services as the next.
Today, though, all medical facilities clearly are not
equal. Smith represents the destination dilemma most
likely to confront today’s medical control provider,
namely, a choice between trauma centers of various
levels. Should the medical control provider recom-
mend that EMTs transport an injured patient to the
closest hospital? Or to a more distant, yet better-
equipped trauma center? The answer, of course,
depends upon many factors — the patient’s condition,
the mechanism of injury, the relative difference in
transport times, and the capabilities of the EMS per-
sonnel tending to the patient all warrant considera-
tion. Given that the physician must make this decision
without personally examining the patient, the poten-
tial to make a mistake — and thereby incur negli-
gence liability — seems obvious.

Editor’s note: Destinations, particularly for major
trauma victims, now are often set by county protocol.

In the future, medical control providers undoubted-
ly will face even greater challenges in this area. Con-
troversy already has erupted where EMS personnel
have bypassed a community hospital in favor of a
more distant facility with the capability of performing
angioplasty and open-heart surgery on patients experi-
encing myocardial infarction.40 Similarly, EMS per-
sonnel in some cities now must decide whether to
bring stroke victims to the closest hospital or to a more
distant “stroke center,” where specialized diagnostic
procedures, such as computerized tomography or
magnetic resonance imaging, are available around the
clock.41

Another triage decision that might expose medical
control physicians to liability involves bypass or
diversion. The decision to place the ED on “divert”
status often falls on the same physician who pro-
vides medical control. A federal Court of Appeals
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case, Johnson v. University of Chicago Hospitals,42

illustrates how these decisions can expose the med-
ical control provider to liability.

Case No. 3: Johnson v. University of Chicago
Hospitals

On Feb. 2, 1990, a 1-month-old infant, Lenise Nel-
son, stopped breathing. The infant’s mother, Emerald
Johnson, summoned paramedics of the Chicago Fire
Department, who received medical direction in their
resuscitation efforts from a specially trained nurse at
the University of Chicago Hospitals (UCH), Denise
McCall. The paramedics informed Nurse McCall that
they were approximately five blocks from UCH, but
because UCH had no open beds in its pediatric inten-
sive care unit, Nurse McCall ordered the paramedics
to bypass UCH in favor of a more distant facility. The
infant received treatment in the ED of St. Bernard’s
Hospital, which lacked a pediatric intensive care unit,
and subsequently was transferred to a third facility,
Cook County Hospital, where she died.43

Ms. Johnson filed suit for negligence and wrongful
death against UCH, Nurse McCall, and the physician
under whose authority Nurse McCall had acted, Dr.
James Walters. In her complaint, Ms. Johnson alleged
that the “bypass” declared by UCH applied only to its
pediatric intensive care unit and that the defendants
had been negligent in refusing to treat her child in the
ED.44 She further alleged that the defendants were
negligent in diverting the ambulance to a hospital
without a pediatric intensive care unit.45 Finally,
she claimed that the defendant’s violated the Emer-
gency Medical Treatment and Active Labor Act
(EMTALA)46 by transferring her child without first
stabilizing the infant’s condition.47 EMTALA imposes
upon all Medicare participating hospitals with an ED,
an obligation to provide a medical screening examina-
tion and stabilization, within the capability of the hos-
pital, to every individual who comes to the hospital
requesting such treatment.

The federal district court dismissed all of Ms.
Johnson’s claims against UCH and held that a
“resource hospital” owes no duty of care to prospec-
tive patients and that the infant had never “come to”
UCH seeking treatment so as to trigger EMTALA.48

On appeal, the Seventh Circuit reversed the dismissal
of the negligence claims and commented that liabili-
ty may arise from the negligent performance of a
voluntary undertaking, including the provision of
medical control.49 The appeals court affirmed the dis-
missal of the EMTALA claim, however, and noted

that Lenise Nelson had received “treatment” from
UCH’s medical control, but not from the hospital’s
ED.50 This holding — which suggests that a patient
treated by EMS personnel does not come under the
care of a hospital for EMTALA purposes merely
because that hospital has provided medical control
— comports with 1997 federal regulations which
define “comes to the ED” as meaning “on the hospi-
tal property.”51 These regulations further define “on
the property” as including ambulances owned and
operated by the hospital, regardless of the ambu-
lance’s location.52 Accordingly, a medical control
physician might run afoul of EMTALA by diverting
to some other hospital an ambulance owned and
operated by the hospital. The same physician would
likely incur no liability, however, for diverting away
from his or her ED a privately owned commercial
ambulance, even if the EMS personnel already have
contacted the hospital and announced their intention
to have the patient treated there, so long as the ambu-
lance has not reached the hospital’s property.53

Editor’s note: Note, however, that earlier this year,
the Ninth Circuit Court of Appeals held that a patient
in a nonhospital-owned ambulance that was diverted
from the nearest hospital by a medical control physi-
cian at the nearest hospital, might be able to state an
EMTALA claim.54 The court held that “comes to the
ED” includes “moving toward” the ED, and it was
not clear that Congress did not intend this broader
definition of “comes to the ED.” This case will be dis-
cussed in greater detail in the annual EMTALA update
in the December 2001 issue of ED Legal Letter.

Medical control providers can best avoid liability for
pre-hospital triage decisions by familiarizing them-
selves with the capabilities of all local medical facili-
ties and by remembering that the closest hospital is not
necessarily the most appropriate destination for some
patients. Because physicians might incur liability under
EMTALA for inappropriately diverting a patient away
from their emergency departments, they must thor-
oughly familiarize themselves with the provisions of
this act.

Liability for Involuntary Patient Transport
In the United States, adult, mentally competent

patients have a well-established right to accept or
reject medical treatment as they see fit.55 This is true
even when the physician feels that the patient will
die unless treated.56 The right to refuse care may be
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abrogated, however, when the patient is unable to
make rational decisions due to immaturity or mental
defect, or in a life-threatening emergency when the
health care provider has insufficient time to explain
the ramifications to the patient.57

For EMS personnel, an individual’s refusal of
treatment can pose a serious dilemma. Forcing a
patient to accept unwanted emergency medical treat-
ment may lead to allegations of assault, battery, or
even wrongful imprisonment.58 Failure to transport a
reluctant patient, on the other hand, may give rise to
a claim of negligence.59 This is especially true when
the patient’s condition deteriorates after the EMS
personnel have left the scene.

Because EMS personnel often rely on medical con-
trol for guidance in such situations,60 determinations
as to the need for compulsory emergency care create 
a dilemma for physicians and MICNs as well. Under
select circumstances — as, for example, when a
patient poses a threat to himself or others as a result 
of mental illness — a physician may possess statutory
authority to compel hospitalization.61 For the most
part, though, physicians have no more authority to
compel transport than the EMTs or paramedics whose
activities they direct. When recommending a course of
action to EMS personnel, the physician must, there-
fore, weigh the consequences carefully. While medical
control physicians should not necessarily order invol-
untary transport by rote, great care must be taken in
allowing patients to refuse care. If it is not absolutely
clear that the patient is fully competent, the patient
should not be given the opportunity to refuse transport. 

The following two cases involve the involuntary
transport of a patient. In McCabe v. Life-Line Ambu-
lance Service Inc.,62 a jury awarded $850,000 in dam-
ages against a municipality and $500,000 in damages
against a commercial ambulance company for assault,
battery, negligence, and civil rights violations after
police officers and EMTs, acting under instructions
from a psychiatrist, entered the apartment of a 64-
year-old woman, dragged her down a flight of stairs,
and strapped her face-down to a stretcher, where she
turned blue and died. The decision was overturned on
appeal, but by that time, the psychiatrist had already
settled with the estate for all claims against him.63

Shine v. Vega arose from the death of a young asth-
matic. On a Sunday morning in 1990, 29-year-old
Catherine Shine arrived in the ED of the Massachu-
setts General Hospital seeking treatment for asthma.
The attending physician, Dr. Jose Vega, concluded

that Ms. Shine would die without endotracheal intu-
bation and, despite the patient’s vigorous objections,
he restrained her and performed the procedure. Ms.
Shine survived this episode, but the ordeal allegedly
traumatized her so severely that she resisted hospital-
ization during a subsequent asthma attack to the
point that she died. Her father subsequently brought
actions for assault, battery, false imprisonment,
intentional infliction of emotional distress, and civil
rights violations against Dr. Vega and the hospital.64

McCabe and Shine both serve to dispel the myth
that lawsuits arise only from a failure to treat. Like
the defendant physicians in these cases, medical
control physicians must often decide whether treat-
ment and transport should be forced on an unwilling
patient. While medical control providers most often
will recommend treatment and transportation, the
prudent physician and MICN will proceed with
some caution in the absence of consent.

Vicarious Liability for Negligence 
EMS literature frequently describes EMS person-

nel as “working under the license of a doctor” and,
as a result, medical control physicians sometimes
express concern that the negligence of EMTs and
paramedics will be imputed to them. This concern is
probably generally unjustified. Courts traditionally
have held that one individual is liable for the negli-
gence of another in his charge only when a true
employer-employee relationship exists, or when the
employer creates the appearance of such a relation-
ship through its actions.65 To the contrary, employers
generally do not incur liability even for the negli-
gence of independent contractors they have hired.66

Since medical control physicians rarely, if ever,
employ the EMS personnel they direct, the courts
should be unlikely to impute the negligence of an
EMT or paramedic to the physician who provides
EMS personnel with medical direction. 

Under a principle known as “vicarious liability,” an
employer may incur liability for the negligence of an
employee, even when the employer has not itself acted
negligently.67 A crucial issue in the imposition of vic-
arious liability, however, is control. To be held vicari-
ously liable, the employer must possess the right to
control the actions of the employee whether such
control is actually exercised.68 This principle has been
applied frequently to relationships within the hospital
setting.69 Physicians who act in a supervisory role,
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who direct and control the actions of other physicians,
have been held liable for negligent treatment rendered
by those physicians.70 At the same time, though, courts
have generally held that a physician who exercises due
care does not incur liability for the negligent acts of
hospital personnel not employed by him or her.71

To date, the applicability of the vicarious liability
doctrine to the relationship between a medical con-
trol physician and EMS personnel has not been con-
sidered by any appellate court. In the most analo-
gous hospital case, however, the Colorado Supreme
Court in Adams v. Leidholt explicitly held that a
physician does not incur liability for the negligence
of a hospital employee simply because he or she
issued instructions to that employee.72 Accordingly,
it seems that a medical control physician should not
incur vicarious liability for the negligence of an
EMT or paramedic, but rather, might be liable only
if he or she is directly negligent in some way (e.g.,
by providing improper medical advice).

Liability for Negligent Supervision and Training
In many EMS systems, the medical control physi-

cian plays a significant role in training and/or super-
vising EMS personnel, and in writing policies other
than standing orders. These activities, too, might
expose the medical control physician to liability.

Courts generally view the failure of an employer
to properly supervise its employees as a form of
negligence. In the health care setting, claims for
negligence in selecting, training, or supervising
medical personnel generally are brought against the
hospitals in which those personnel work.73 Hospitals
have a well-established, nondelegable duty of care to
their patients.74 This duty of care includes a duty to
properly select and monitor hospital staff.75 More
specifically, most jurisdictions have held that hospi-
tals have a duty to take reasonable steps to ensure
the competence of their physicians76 and to properly
supervise the care they render.77 Whether a physi-
cian incurs individual liability in this regard is less
well-established.

While no appellate court apparently has ever con-
sidered the issue, one might argue that a physician
charged with supervising the activities of EMS per-
sonnel assumes common law duties similar to that of
a hospital. A physician, like a hospital, has a nondele-
gable duty of care to his patients.78 Thus, assuming
that a physician-patient relationship exists by virtue of

the medical control physician’s role in making a diag-
nosis and recommending treatment, the physician
may have a duty to properly supervise the EMTs and
paramedics who provide that treatment. Failure to do
so could potentially give rise to a claim of negligent
supervision. This is especially true when the physi-
cian’s job description expressly includes responsibili-
ty for training or supervising EMS personnel. Cur-
rently, there appear to be no reported cases in which a
patient has advanced a claim of negligent EMS super-
vision against a medical control physician. Such
claims have been brought against municipal employ-
ers, however.79 Medical control physicians, therefore,
must remember that their actions might result in lia-
bility for their employer, if not individual liability,
should they fail to properly supervise the EMS per-
sonnel under their control.

Some states confer upon physicians a statutory duty
to ensure the proficiency of the EMS personnel they
supervise. Section 401.265 of the Florida Statutes, for
example, provides that:

[E]ach medical director shall establish a quali-
ty assurance committee to provide for quality
assurance review of all emergency medical
technicians and paramedics operating under
his or her supervision. If the medical director
has reasonable belief that conduct by an emer-
gency medical technician or paramedic may
constitute one or more grounds for discipline
as provided by this part, he or she shall docu-
ment facts and other information related to the
alleged violation. The medical director shall
report to the department [of health] any emer-
gency medical technician or paramedic whom
the medical director reasonably believes to
have acted in a manner which might constitute
grounds for disciplinary action.80

The potential for incurring civil liability in the
course of supervising EMS personnel also is reflected
in the fact that some states have conferred immunity
on physicians and other individuals who participate on
EMS review boards.81 In some jurisdictions, physi-
cians hold statutory immunity as well for civil liability
that arises in connection with EMS training.82 State
legislatures have deemed these grants of immunity
necessary in light of concern over physician liability
for EMS training and supervision.

Physicians must concern themselves with liability
as well when they engage in EMS policy-making.
EMS policies take many forms, including system and
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regional treatment protocols, standing orders for the
administration of medications, and procedural regula-
tions. The extent to which these policies might give
rise to litigation recently was highlighted in Boston,
where officials of a community hospital publicly
accused city EMS personnel of unnecessarily bypass-
ing their facility.83 For years, the city’s EMS adminis-
tration had permitted EMTs and paramedics to decide
for themselves whether to transport cardiac patients to
the closest hospital — which often lacked the capabili-
ty of performing emergency coronary angioplasty—
or to continue on to a more distant, but better-
equipped, teaching hospital. Controversy erupted
when a patient died of a myocardial infarction after
being transported by Boston EMS to one of the teach-
ing hospitals. The director of emergency services at a
community hospital suggested that the patient should
have been transported to his facility and, because
Boston EMS had never adopted a policy addressing
the destination of ambulances transporting cardiac
patients, the EMTs found themselves unable to defend
their triage decision satisfactorily. Referring to the
absence of a pre-hospital cardiac triage policy, the sys-
tem’s medical director later admitted, “I’ve got to
come up with a clearer message, because we’re
putting [the EMTs] in the middle.”40

While the situation in Boston has not yet resulted
in litigation, it is easy to see how the failure of an
EMS system to adopt appropriate policies might
lead to liability. A more widespread example of an
EMS policy dilemma exists with regard to patients
who refuse care. A recent survey of major EMS sys-
tems revealed that while 91% of these systems had
adopted policies intended to guide field personnel in
dealing with reluctant patients, less than a third of
those policies conformed to the standards universal-
ly recommended in the legal and medical litera-
ture.84 Clearly, EMS systems lacking adequate
refusal-of-care policies face greater liability expo-
sure than systems that have adopted such policies.

When creating EMS policies, medical control
physicians must take special care not to place EMTs
and paramedics in jeopardy of exceeding their scope
of practice. In Hospital Corp. of Northwest Inc. v.
Arizona Dept. of Health Services,85 a hospital was
accused of violating the state’s EMS Act by adopting 
a policy under which paramedics working in an ED
could administer aspirin, antacids, and other medica-
tions not approved by the state for administration in
the field. The hospital ceased the disputed practice at

the request of the state, but it subsequently filed a
motion for declaratory judgment on the issue. The
hospital argued that Arizona’s Administrative Code §
R9-25-608, which empowers paramedics to adminis-
ter certain medications, did not apply to paramedics
working under the supervision of a physician in the
ED. The court disagreed and held that the state could
properly regulate the activities of paramedics both
inside and outside of the hospital.86 While Northwest
did not involve the individual liability of a physician, it
nevertheless highlights the difficulties that can arise as
a result of ill-considered policies involving EMTs and
paramedics.

Physicians and nurses whose duties include the
creation of EMS policies must constantly monitor not
only the activities of the EMS personnel they oversee,
but also the nature of emergency care in general. Pre-
hospital emergency medicine is a dynamic, rapidly
evolving discipline, and changes in the standard of
care are constant. Physicians and nurses must remain
cognizant of this fact, and they should constantly
evaluate the adequacy of the policies utilized by the
EMS systems they direct.87 These principles apply as
well to physicians and nurses who serve on state or
regional EMS councils. Even if physicians and nurses
do not incur personal liability for their policy-making
activities, they must bear in mind that failure to estab-
lish appropriate medical and operational policies may
create unnecessary liability exposure for the EMS
system under their control, as well as for the EMTs
and paramedics who work in those systems.

Defenses to Liability
Recognizing that exposure to liability might ren-

der many physicians reluctant to provide medical
control to EMS systems,88 a number of states have
adopted legislation that confers immunity for med-
ical control activities.89 Some of these medical con-
trol immunity statutes confer blanket immunity; that
is, a physician is immune from civil liability for all
EMS medical control activities, no matter how neg-
ligent the physician might have been.90 For the most
part, though, these statutes require good faith on the
part of the physician and provide no immunity for
intentional harm or gross negligence.91 Physicians
employed by governmental hospitals or EMS agen-
cies also may enjoy governmental immunity,92 while
those employed by not-for-profit hospitals may, in
rare instances, benefit from “charitable immunity.”93



When relying upon these immunity statutes, the
physician must understand that they provide immuni-
ty from liability, but not necessarily immunity from
lawsuit. A patient who alleges harm as a result of neg-
ligent medical control activities, therefore may bring
a civil action against the physician, but as long as the
physician’s actions fall within the scope of the immu-
nity statute, the action will fail. The distinction is an
important one, because a physician accused of med-
ical control negligence might be forced to spend thou-
sands of dollars in legal fees simply to prove that an
immunity statute shields him from liability. Physi-
cians should remember this fact when consenting to
perform such duties.

Editor’s note: Before performing medical control
duties, physicians should consult with experienced
legal counsel as to the extent of their potential lia-
bility, the effect of immunity statutes, their malprac-
tice coverage, and the possibility of being protected
by an indemnity provision.

Physicians also must bear in mind that the extent of
the immunity conferred varies widely from one state
to the next. Some states have enacted statutes that pro-
vide for immunity specifically when providing med-
ical control to EMS personnel.94 Forty-nine states have
passed broader statutes, commonly known as “Good
Samaritan” statutes, which protect physicians who
render medical treatment in an emergency.95 Because
the various legislatures intended those statutes to
encourage physicians and other health care providers
to render emergency aid in the absence of a duty to
act, they often provide immunity only for treatment
provided voluntarily.96 For the same reason, many of
these statutes confer immunity only for treatment ren-
dered at the scene of an emergency, rather than in a
hospital.97 Whether medical control provided over a
radio or telephone to EMS personnel in the field con-
stitutes “treatment at the scene of an emergency” is a
matter left open to interpretation by the courts, and
“Good Samaritan” statutes might not apply to medical
control activities. 

Physicians and MICNs who practice in states that
do not confer immunity for medical control activi-
ties can best protect themselves from civil liability
by strictly adhering to the standard of care. Medical
control physicians who become defendants in civil
litigation most often are sued for negligence, but
without a breach of the standard of care, the plain-
tiff cannot prevail. By adhering to medically accept-
ed standards of care, the physician or nurse might

avoid liability even in the absence of statutory
immunity.

Conclusion

Physicians who provide medical direction to EMS
systems generally fare well in civil litigation. Patients
who allege harm as a result of pre-hospital emergency
care rarely name the medical control physician as a
defendant in their lawsuits and, even when they do,
the physician tends to prevail.

Medical control providers must not be complacent,
however. Provision of medical control always entails
the risk of civil liability to one extent or another. Physi-
cians in some jurisdictions enjoy statutory immunity
for their medical control activities, but these statutes
rarely cover all acts, and they never apply to all situa-
tions. Medical control physicians and MICNs should
not rely on these statutes to shield them from immu-
nity. Instead, they should familiarize themselves with
the capabilities of local medical facilities and EMS sys-
tems, as well as the laws and regulations that pertain to
the provision of medical control in the jurisdiction in
which they practice. They must remember, too, that
through their actions they might expose not only them-
selves to civil liability, but also the hospital or agency
that employs them, as well as the EMS systems under
their control. In all cases, physicians and nurses can
best defend themselves against civil liability through
rigid adherence to accepted medical practices.
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CE/CME Questions
5. Under certain circumstances, medical control immunity

statutes shield physicians and certain nurses from which 
of the following?
A. Criminal culpability
B. Civil liability
C. Filing of a lawsuit
D. Termination 

6. Because of the indirect relationship that exists between a
medical control physician and a patient treated in the field by
EMS personnel, most courts would rule that malpractice on
the part of the physician may exist only when the physician
has engaged in which of the following activities?
A. Litigation
B. Hands-on treatment
C. Diagnosis and treatment recommendation
D. Radio communication

7. A medical control physician not practicing in the Ninth Cir-
cuit who orders an incoming ambulance to divert away from
his or her ED, prior to the ambulance entering hospital proper-
ty, will likely be violating EMTALA only if:
A. the ambulance is owned and operated by his or her 

hospital.
B. the patient is indigent.
C. the physician is board-certified in emergency medicine.
D. every bed in the ED is filled.

8. A physician who provides medical direction to an EMS ser-
vice might, as a result of this activity, incur civil liability for
each of the following?
A. Battery
B. Medical malpractice
C. Both a and b
D. None of the above
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ExtravasationIn Future Issues:

CE/CME Objectives

[For information on subscribing to the CE/CME program,
contact customer service at (800) 688-2421 or e-mail
customerservice@ahcpub.com.]
The participants will be able to:
• identify high-risk patients and use tips from the program

to minimize the risk of patient injury and medical mal-
practice exposure;

• identify a “standard of care” for treating particular condi-
tions covered in the newsletter; 

• identify cases in which informed consent is required;
• identify cases in which there are reporting requirements;
• discuss ways in which to minimize risk in the ED setting.
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