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Former senior government officials say it’s no
surprise that newly appointed Health and

Human Services (HHS) Inspector General (IG)
Janet Rehnquist is taking a low-key approach to
her new job. It may not make much difference,
they add, because the real solutions to the prob-
lems gripping health care fraud enforcement
must come from Congress.

“The IG can make a difference at the margins,
but with respect to grand shifts in policy, that’s up
to Congress,” argues former HHS Principal
Deputy General Counsel Robert Charrow. “The
IG can steer a ship a few degrees to the right or
left, but only Congress can turn the ship around.”

Former IG Richard Kusserow, who held the
post from 1981 to 1989, says he steered a slight-
ly different course than his predecessor, and his
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successor, June Gibbs Brown, did the same.
“The mission of the OIG is pretty well estab-
lished,” he explains. “It is mostly a matter of the
priorities that she puts on special projects.”

Rehnquist, the 44-year-old daughter of Chief
Justice William Rehnquist, was officially con-
firmed by the U.S. Senate earlier this month
and reported to the OIG on Aug. 8 with little fan-
fare. HHS issued no press release, and the OIG
does not even have information on the back-

How to slow the pace of
health care investigations

Few criminal investigations end up going to
trial. But unless health care attorneys prepare

the case with that end in mind, they risk losing
much of their bargaining power, argues Robert
Griffith, a Boston-based health care attorney who
has handled more than 275 fraud and abuse
investigations in 18 different states and federal
jurisdictions.

“That is a goal we all aim for in preparation
even though we may not realize the trial itself,” he
explains. Short of that, Griffith says the primary
goal of health care attorneys involved in criminal
cases is to stop the indictment and/or convert
them to a civil case. But how to accomplish that is
the million-dollar question.

Prosecutors seek the path of least resistance,
Griffith says. “When you want to slow the flow of
electricity, you use ‘resistors.’” And defense attor-
neys must do the same thing with prosecutors.

Ninth Circuit reaffirms FCA
damages subject to review

Last week, a panel of the Ninth Circuit upheld a
ruling that stated False Claims Act (FCA)

penalties must be analyzed under the Eighth
Amendment’s prohibition against excessive fines
and penalties. The ruling puts “a major weapon” in
the hands of providers dealing with the Ninth
Circuit, with the potential for similar action in other
circuits, says health care attorney William
Sarraille of Arent Fox in Washington, DC.

Sarraille says the decision opens the door for
similar challenges by health care providers that
feel the weight of draconian FCA fines and penal-
ties. “It has already had a significant effect on the
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ground of the former U.S. attorney from Virginia
who also held posts as associate counsel during
the first Bush administration and the Permanent
Subcommittee on Investigations in the U.S.
Senate.

Rehnquist’s low profile is very appropriate for
the moment, argues Kusserow, president of
Strategic Management Associates in Alexandria.
“She is trying to figure out exactly how the clock
works before messing with it, and that’s exactly
what she should be doing,” he contends.

When Brown took over as IG, she had the ben-
efit of being part of the Inspector General com-
munity, including posts at the Defense and
Interior departments, notes Kusserow. “Her learn-
ing curve was not nearly as steep,” he says, not-
ing that the OIG includes 1,500 people and four
departments — audit, investigations, evaluations,
and inspections — as well as general counsel.

The most important question for health care
providers is not who occupies the Inspector
General post, but fixing the things that now gov-
ern health care fraud enforcement, says Charrow,
of the law firm Crowell Moring in Washington,
DC. Specifically, he says the anti-kickback laws
governing federal health care programs vest
“extraordinary discretion” in the OIG and HHS,
and are so expansive that they prohibit conduct
that is perfectly legitimate in other settings.

The safe harbor system, which was designed
to alleviate that problem, has its own grave prob-
lems, adds Charrow. For one thing, he says, for-
mer IG Brown was reluctant to issue safe har-
bors, and when she did, they tended to be
“extraordinarily rigid.”

According to Charrow, the implementation of
prospective payment systems in place of fee-
for-service has reversed incentives and leaves
hospitals, not the government, holding the bag

Enforcement reform
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for the cost of kickbacks. But he says the anti-
kickback laws give the government a way to
micromanage medical care that it is not anxious
to relinquish.

According to Charrow, the most needed
reform is the ability of providers to sue the
Centers for Medicare and Medicaid services
(CMS). “The ability to have meaningful judicial
review of CMS and OIG actions would be first on
my priority list, he says.

Charrow is not alone. Last month, the
Chicago-based American Hospital Association
(AHA) told the Senate Aging Committee that
direct access to the courts is essential to provide
fundamental fairness for hospitals participating in
the Medicare program.

However, as a result of the Supreme Court’s
decision in Shalala v. Illinois Council on Long
Term Care, providers are being denied the ability
to challenge the legality of actions by HHS that
under other statutes would be immediately sub-
ject to review, says AHA.

Hospitals also need access to judicial review
when there is no process for resolving a dispute,
AHA contends. The laboratory billing investiga-
tion is a case in point. In that instance, hospitals
received demand letters from U.S. Attorneys,
effectively accusing them of fraud and demand-
ing repayment.

When hospitals sought the court’s protection,
the Sixth Circuit sided with the hospitals and held
that the administrative process provided no
review at all for hospitals. But the Supreme
Court’s decision puts that view that at risk.

“Unfortunately for hospitals, that interpretation
effectively insulates HHS from legal accountabili-
ty for many of its actions and places hospitals in
the position of having to violate a regulation in
order to challenge the legality of HHS’ decisions
and policies,” argues AHA. “That means the

(Continued)
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Here are some examples of how to install
“resistors” and set the pace of the investigation:

!! Control the flow or flood of information.
Griffith says that successful health care fraud
defense tactics typically involve “numerous
attacks on multiple planes across a broad front.” If
the weapon is a wholesale attack on documents
that the government believes may be relevant, he
says preliminary preparation might involve a
detailed analysis and listing of every record or cat-
egory of record using various software programs.

Other times, it may pay to produce far more
than the government wants. Griffith says it helps if
the documents are accompanied by a letter or
memorandum explaining the exculpatory nature of
the documents and their relevance to the investi-
gation along with a demand that they be intro-
duced to the grand jury in a meaningful manner.

!! Control the work schedule. “There are ways
that you can affect the work schedule of the U.S.
government,” says Griffith. He says the most cre-
ative counsel knows how to focus the government
on issues that are relevant to the defense instead
of simply responding to government requests or
blindly following its lead. “Choosing the appropri-
ate time to raise certain legal and factual issues is
often an art,” he says. New facts to explore, addi-
tional witnesses to interview, documents to obtain,

and issues to confront are all tools that should be
used.

!! Explore the testimony. “When you thor-
oughly explore a witness’ testimony, you find all
sorts of little problems that the government would
rather ignore,” says Griffith. 

“The more issues and facts there are to deal
with, the more difficult the case,” he says. “They
won’t be cooking a quarter-pound burger, they will
be cooking a seven-pound roast.” When that hap-
pens, the possibilities for compromise expand
because most prosecutors tend to shy away from
large, complex cases, especially at the state or
local level where scarce resources limit the total
number of possible prosecutions, he adds.

!! Control the investigative environment.
Griffith says it is a mistake to rely upon the notes
and investigatory documents produced by gov-
ernment investigators to establish the facts.
“Many factual assertions are unsupportable when
closely examined,” he says.

Probing every nuance forces the government
to do the same and often eliminates certain alle-
gations before they become part of the charging
documents.

In previous investigations, Griffith says he has
provided grand jury investigations with more than
200 sworn affidavits and arranged for tours of
medical facilities and demonstrations of laboratory
experiments as well as the routine billing process
in order to dissuade the government from charg-
ing particular clients. “In the vast number of cases,
it was a successful tactic,” he says.

!! Maximize distinctions. Griffith says he likes
to break down facts in order to obtain the desired
tempo and nuance at trial. For example, to show
how belated the government’s response to a
client’s request for information may have been, he
asks the witness a series of questions. “CMS did
not respond to this letter within two to three
weeks,” Griffith might say. “In fact, it took CMS
one year and two weeks or 379 days or 54 weeks
to respond, isn’t that also true?”

Asking a series of questions will give the jury a
better sense of the government’s delayed
response than simply pointing out that the govern-
ment failed to respond for one year, he explains. "

price of admission to the court for hospitals is ter-
mination from the Medicare program.”

“Congressional action is needed to ensure fun-
damental fairness for hospitals,” the association
argues. “The Medicare statute needs to be clari-
fied so that when a hospital challenges the legali-
ty of HHS’ actions, a hospital or other provider is
entitled to bring an action in court.”

Charrow says the real test for HHS Secretary
Tommy Thompson is whether he is willing to go
to Congress and ask for that accountability. “That
would signal dramatic change, but if he doesn’t
say that and he becomes captain of the bureau-
cracy he can only make changes at the margin,”
he says. “That to me is the bright line test.” "

Fraud investigations
Continued from page 1
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course of negotiations with [the Office of Inspector
General and the Department of Justice] in some
of our matters,” he reports. “It could begin to
address the tremendous disparity in power in
negotiations under the FCA.”

In U.S. v. Mackby, the court held that civil FCA
penalties are subject to review under the
Excessive Fines Clause because they serve puni-
tive and deterrent purposes as well as remedial.
The decision marks the first time that an appeals
court ruled that FCA damages also are subject to
analysis under the Eighth Amendment, says FCA
expert John Boese.

In the Mackby case, a district court entered a
judgment of nearly $730,000 for 111 false claims
worth $58,000. Boese says the appellate court
asked the district court to determine whether the
penalties imposed and the treble damages award-
ed were “grossly disproportionate to the gravity of
violation” while the government argued that it
should not be compelled to defend such awards
under the FCA on a case-by-case basis.

The Ninth Circuit panel granted the govern-
ment’s motion for rehearing but defended its posi-
tion. “Nothing in the revised panel decision elimi-
nates the need for case-by-case analysis of FCA
damages and penalties under the Excessive
Fines Clause,” says Boese. "

How to avoid outpatient
PPS coding pitfalls

Significant challenges still await hospitals
where the outpatient prospective payment

system (PPS) is concerned. “The status of this
regulation is completely unsatisfactory,” warns
Dennis Barry, a partner with Vinson and Elkins in
Washington, DC. Congress grandfathered exist-
ing sites, so the issue will not fully mature until
Oct. 1, 2002, he notes. But the manifold problems
with this regulation have been on the back burner
and are going to become a crisis a year from
now, he predicts.

For starters, Barry says the Centers for
Medicare and Medicaid Services (CMS) has yet

FCA damages
Continued from page 1

to come out with an application that people can
use, and there is significant inconsistency from
region to region about the information it wants.

A huge number of questions remain unan-
swered, Barry says. The primary problem is
CMS’s position that traditional outpatient depart-
ments such as outpatient surgery should be certi-
fied as provider-based even when they are within
the four walls of a hospital and are part of a certi-
fied and licensed hospital rather than an off-site
campus or purchased physician practice.

Also under the new system, hospitals get paid
based on an ambulatory patient classification
(APC) even though they don’t bill on that basis.
“In fact, the APC does not even show up on the
bill that gets submitted by the hospital at all,” says
Timothy Blanchard, a health care attorney with
McDermott, Will & Emory in Los Angeles.

Instead, hospitals bill using a HCFA Common
Procedure Coding System (HCPCS) code, which
is based mostly on the CPT-4 coding rules pub-
lished by the Chicago-based American Medical
Association. That system is used by all payers for
physician services in addition to some additional
services that are characterized by other HCPCS
codes, such as drugs and devices, explains
Blanchard.

Hospitals still must bill ICD-9 diagnosis codes.
“Diagnosis coding is still important, and medical
necessity review is still going to occur,” says
Blanchard. “In fact, I think it is going to be
stepped up as a result of the new system.”

Blanchard also warns hospitals about default
coding systems in part because the OIG has
expressed concerns about automatic coding sys-
tems. “The concern is basically that you might put
garbage in if you could get automatic payment
out,” he explains. 

He says that makes it important to understand
where the inputs to the coding system come from.
“It is not that all automation is bad,” he explains.
“It just seems to be a l i t t le suspect at the
moment.”

Blanchard says there is likely to be a great deal
of confusion in this area. Physicians will be fur-
nishing professional services and billing using the
same codes that sometimes mean slightly differ-
ent things. Meanwhile, hospital coders and billers
will have to bill using the same codes. "


