
Hospitals and other health care providers can
expect to see the final regulation for the

security portion of the Health Insurance Portability
and Accountability Act (HIPAA) before the end of
2001, according to Bill Braithwaite , a senior
advisor at the Department of Health and Human
Services (HHS). 

“I truly believe that the final rule for security will
be out before the end of this year,” predicts
Braithwaite, who, after playing a major role in the
development of privacy and security regulations,
plans to depart HHS soon for a position with
PricewaterhouseCoopers.

The security regulation probably will not
include a rule about electronic signatures, he told
the Third Annual HIPAA Summit in Washington,
DC, on Oct. 25. “The feedback that we are still
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getting from the industry is that the consensus
standard for the health care industry about elec-
tronic signatures is not there yet.”

Many ideas are being promoted, Braithwaite
adds. But he says that if it is not interoperable
with other implementations by other companies
and other mechanisms, it is not going to work as
a consistent standard across health care.

According to the Centers for Medicare and
Medicaid Services (CMS) Deputy Administrator

How to navigate indirect
compensation relationships

Few areas of the final Stark II regulations are as
vexing as the indirect compensation require-

ments. When it comes to assessing the indirect
compensation relationship, health care attorney
Sandy Teplitzky of Ober Kaler in Baltimore says
providers should anticipate that, if there is a physi-
cian and an entity, there is an indirect compensa-
tion relationship. “Save yourself the time of analyz-
ing the details of that relationship,” he asserts.
“Just look at whether the components of that rela-
tionship constitute fair-market value.”

The indirect compensation arrangement has
three elements, Teplitzky explains. The first com-
ponent is an unbroken chain of relationships
between the physician and the entity providing this
service. That chain can include compensation
relationships as well as ownership relationships. 

If a physician has a direct contract with the hos-
pital to provide medical services, that is a direct

Congress steps closer to
Medicare regulatory relief 

Last week, the House Energy and Commerce
Committee Health Subcommittee unanimously

passed a Medicare regulatory relief bill that tar-
gets the program’s complex regulatory system by
improving communication between it and
providers, creating an expedited process for
appeals to claim denials and improving education
and training for Medicare contractors. That comes
just weeks after the House Ways and Means
Health Subcommittee passed a similar measure.

Mary Grealy, president of the Healthcare
Leadership Council, gives the bill good odds. “It
was extraordinary to see this done in a bipartisan
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Reuben King-Shaw, there was much debate at
HHS and CMS over whether to release the rules,
standards, and code sets as a package or as a
series. While most providers would prefer a pack-
age, that is not likely to ever happen, he says.

Braithwaite acknowledges that there is a gap
between the time providers are required to com-
ply with the transaction standard and the time
they must comply with the privacy standard. “But
that’s the way it goes,” he says. “There will
always be gaps, hopefully small ones, between
these various rules.”

According to Braithwaite, HHS lacks the
resources to do everything all at once. 

Rather, the agency is trying to group things in
such a way that when providers implement one
rule, there is enough information in the standard
or elsewhere that implementation is not drastically
affected by the next rule that comes out,
Braithwaite says. 

“You won’t have to go back and totally re-
engineer and rewrite what you did to implement
the first rule,” he says. “That’s the philosophy,”
he adds. “I hope we get it right.”

Braithwaite also warns against taking any false
hope from bills in Congress that would delay cer-
tain portions of the HIPAA rules. “You must
approach this as if the delay is not going to hap-
pen,” he warns. “Congress has a lot more on its
mind right now than giving you a couple of
months or years to delay what you do about
administrative simplification.”

According to Braithwaite, further delay will only
divide the health care industry into those people
who already have invested money and those who
waited. “We would be saying that the people who
took a head start now have to pay the price for
those people who waited.”
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He also argues that HIPAA requirements will be
implemented in “a reasonable” fashion. “It is not a
technical requirement for you to build soundproof
booths so that you can talk to patients without the
fear of being overheard,” he explains.

“The basic idea is that for security to work, you
must have not only the technology, but the behav-
ioral safeguards, the institutional commitment of
the administration and people, and training must
be in place, or it does not matter what technical
security you have in place,” says Braithwaite. “It is
worthless.”

He says that’s why the emphasis on the final
security rule will be on policies and procedures
that are done to support whatever technology is
deemed appropriate. 

In several instances, Braithwaite says hospitals
have implemented major new hospital information
systems, but when doctors objected that they
slowed things down, information technology per-
sonnel turned off security features to speed up
the system.

“There is no excuse for that anymore,” he
argues. “The security technology is there in
almost every environment now,” he explains.
“What we need is the commitment, the philosoph-
ical and administrative policies, and procedures to
back it up.”

Braithwaite says he also fields many questions
about the enforcement rule. 

He notes that the law does not require HHS to
produce such a rule, but says that HHS thinks it is
“a good idea” because it will inform providers
about the process HHS will be using. The agency
has yet to decide which organization will handle
this, he adds.

“We still have a little work to do before we can
write and release this,” he says, adding that he
expects it will come out next year, sometime
before the October 2002 effective date for the
transaction rule. n
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financial relationship, Teplitzky says. Under the
final regulations published in January, however, if
the contract is between the hospital and doctor’s
physician corporation (PC) rather than the doctor,
it is an indirect compensation relationship. Finally,
if the hospital has a contract between itself and the
group practice rather than the individual doctors, it
also is considered an indirect compensation rela-
tionship.

Teplitzky says HHS reportedly is giving serious
consideration to amending that definition so that if
that the physician is the only physician in the cor-
poration, it would constitute a direct compensation
relationship. “In other words, if the doctor is in a
solo PC and the contract is with the PC, it would
be treated as a direct relationship, not an indirect
relationship,” he explains.

Continued on page 4

HHS lays out timetable 
for HIPAA requirements 

HHS senior advisor Bill Braithwaite recently
laid out a timetable for many of the technical

requirements that are part of the Health Insurance
Portability and Accountability Act.

Here are the key areas he addressed:
s Identifiers. Braithwaite says there is little dis-

agreement about the employer identification num-
ber. “There was absolutely no controversy about
this,” he says. “When the final rule comes out
before the end of this year, we will have adopted
the IRS’ [Internal Revenue Service’s] identification
number, so you can go ahead as if it were final
already.”

According to Braithwaite, provider identification
numbers are expected in 2001. “It could happen,”
he says, but the first quarter of 2002 would be
more realistic. For plan identifiers, early in 2002
also is the most realistic timeframe, he adds.

“It is pretty clear that both of these are going to
be 10-digit numbers, and that is all you really
need to know for what you are going to be doing
[in the foreseeable future],” he adds. “The longer
we hold out on coming up with the final rules for
these identifiers, the less you have to worry about
them, as long as you know it is going to be a 10-
digit number in both cases when you are imple-
menting them for the transaction standards.”

According to Braithwaite, the unique identifier
for individuals is on hold indefinitely because the
public is fearful of the federal government having
anything to do with assigning numbers. 

That likely means that HHS will continue to use
the default unique identifier for individuals — the
Social Security number — even though
Braithwaite calls that “the worst possible one” to
use. “The administration and Congress are both
committed to not doing anything about the unique
individual identifier, so you can forget that it is
even there for the foreseeable future,” he says.
s Electronic medical records information.

The National Committee on Vital and Health
Statistics has come up with some broad, initial
recommendations for HHS. However, Braithwaite
predicts it will be another year or two before there
actually is a consensus standard for the exchange

of patient medical record information between
one electronic patient system and another.

That is the level of the standard, he adds. “We
are not setting standards for the electronic record
systems themselves, just on how they communi-
cate with each other,” he explains.
s Transaction codes. The transaction rule

adopts X12N standards for transactions except
for retail pharmacy transactions, and adopts the
code sets that are commonly used right now,
Braithwaite notes. “We took advice that said,
“Don’t adopt ICD10 yet,” he adds. 

Local codes were eliminated, not because HHS
does not like them, but simply because they pro-
vide no standard, according to Braithwaite. “We
need national standard coding systems that can
be implemented electronically and used by every-
one,” he asserts.

The modifications to these standards proposed
by the standard developing organizations should
be published in December, predicts Braithwaite. If
that happens, HHS can respond to those stan-
dards, and the final rule can be published in time
for HHS to implement them before the compli-
ance date. n

Compensation relationships
Continued from page 1
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way,” she says. Health care representatives
would like to see a bill that goes even further, she
adds. But eliminating the more controversial pro-
visions has improved the bill’s chances by getting
both sides of the aisle on board behind the bill.
The reforms also are championed by Centers for
Medicare and Medicaid Services (CMS)
Administrator Tom Scully.

Vicki Riley, a spokeswoman for the Commerce
Committee, says talks have commenced between
that committee and the House Ways and Means
Health Subcommittee to hammer out differences
between the two versions. In addition, she reports
that talks already are under way with the Senate
Finance Committee. “We want to get something
passed this year,” she asserts. “CMS agrees this
is an issue that really needs to be taken care of
now,” she adds. “I think it has a pretty good
chance of passing.”

According to Grealy, changes to the current
provider appeals process are critical. Any reforms
to overpayment review and how Medicare con-
tractors deal with payment errors and audits also
would be extremely welcome, she adds.
“Anything you do to simplify this program is going
to make it easier for providers to spend less time
on paperwork and more resources on patient
care,” she says.

Here is a rundown of some of the key reforms
included in the House Commerce legislation:
s Requires final regulations be issued no later

than 12 months after an interim final regulation
has been released. 
s Ensures that substantive regulation or policy

changes take effect at least 30 days after the
Secretary of Health and Human Services has
issued such a change. 
s Provides for the designation and training of

Medicare-only Administrative Law Judges. 
s Creates an expedited process for providers to

obtain judicial review of appeals for denied
claims. 
s Requires the secretary to expedite proceed-

ings when termination of participation or other
immediate sanctions have been imposed. 
s Increases Medicare Integrity Program funding

for provider education and training by $35 million. 
s Requires Medicare contractors to provide

general written responses to beneficiary and
provider written inquiries within 45 business days. 
s Requires the secretary to develop standards

for repayment plans, taking into account a
provider’s reliance on guidance and financial
hardship. 
s Directs the secretary to establish a methodol-

ogy for Medicare contractors to review question-
able billing patterns. n

Medicare relief
Continued from page 1

Second, the compensation does not vary by the
volume or value of referrals by physician. “With
respect to this element, what the government says
is that if the closest relationship to the physician is
an ownership relationship, ignore it,” Teplitzky
says. Providers then should move one step closer
to the entity providing the designated service and
look at that relationship. If it is a compensation
relationship, that is the one you analyze, but if it is
another ownership interest, move to the next level.
“Walk your way down the line until you get to a
compensation relationship,” he explains.

The third element is that the provider of desig-
nated health services is aware of the fact that
compensation to the physician varies by the vol-
ume or value of physician referrals. If providers
determine there is an indirect compensation rela-
tionship, there is an exception that offers consider-
able relief, Teplitzky adds.

The exception generally applies if compensa-
tion is at fair-market value without taking into
account the volume or value of referrals. “It need
not be set in advance,” he adds. Every other
exception involving payment for services, such as
a physician service agreement or a lease of
space, was fixed in advance. 

That means per-service or per-use arrange-
ments are acceptable under the indirect compen-
sation relationship, where they would not be
acceptable under the personal service exception
or the fair-market value exception, he says. But
percentage arrangements are not acceptable.

As much as this area of Stark causes distress,
he concludes, providers must try to figure out
whether they have an indirect relationship or not
and then look to the exception that actually pro-
vides an additional benefit. n


