
Editor’s Note:
Emergency physicians must be cognizant of the inherent dangers in the

pediatric population. This issue of ED Legal Letter highlights those high-
risk presentations. The authors’ use of malpractice case scenarios and
pertinent medical management guidelines will provide emergency physi-
cians with risk management strategies. When applied in practice, these
strategies will assist the emergency physician in reducing the risk of an
ever-looming professional negligence suit.

Testicular Torsion
Rappa v. Nierman and Hillell.1 A 13-year-old male presented to an emer-

gency department (ED) complaining of swelling and pain in his right testi-
cle. He had one episode of emesis in the ED. No imaging studies were per-
formed. The patient was prescribed pain medication and antibiotics and dis-
charged with a diagnosis of epididymitis. He was instructed by the physi-
cian to return for follow-up the next day, but was scheduled by the office to
come back one week later. Five days later, he reported worsening pain and
was told to wait two days for the appointment. At that visit, and by subse-
quent operative exploration, the diagnosis of a necrotic testis secondary to
intermittent torsion was made. A $2 million jury verdict was returned.1

Testicular torsion is not a difficult diagnosis to make, but may be

Volume 12     •     Number 12     •     December 2001     •     Pages 137-148

American Health Consultants Home Page—http://www.ahcpub.com   For more information, call (800) 688-2421. CME for Physicians— http://www.cmeweb.com

Medicolegal issues and risk
management in pediatric
emergency medicine 
By Melanie S. Heniff, MD, Adjunct Instructor, Pediatric Emergency Medicine,
Indiana University School of Medicine; Attending Physician, Emergency Medicine
Residency, Methodist Hospital/Clarian Health, Indianapolis; Gregory P. Moore,
MD, JD, Adjunct Associate Professor, Indiana University School of Medicine;
Attending Physician, Emergency Medicine Residency, Methodist Hospital/Clarian
Health, Indianapolis.

EXECUTIVE EDITOR

James Hubler, MD, JD,
Clinical Instructor of Surgery, Department of
Emergency Medicine,  University of Illinois
College of Medicine at Peoria; EMS Medical
Director, Central Illinois Center for Emergency
Medicine, OSF Saint Francis Hospital,
Peoria, IL

EDITORIAL BOARD

Kay Ball, RN, MSA, CNOR, FAAN
Perioperative Consultant/Educator, K&D
Medical, Lewis Center, OH
Monica C. Berry, BSN, JD, LLM, FASHRM,
CPHRM, Corporate Director, Risk Manage-
ment, Rockford (IL) Health System

Robert Bitterman, MD, JD, FACEP
Director of Risk Management and Managed
Care, Department of Emergency Medicine,
Carolinas Medical Center, Charlotte, NC
Paul Blaylock, MD, JD, FACEP
Emergency Medicine Physician, Southwest
Washington Medical Center, Emanuel Med-
ical Center; Member, Board of Governors,
American College of Legal Medicine; Retired
of Counsel, Miller, Nash, Wiener, Hager &
Carlsen, Attorneys at Law, Portland, OR
Arthur R. Derse, MD, JD, FACEP, FCLM
Director for Medical and Legal Affairs, Center
for the Study of Bioethics, Medical College of
Wisconsin, Milwaukee

Michael A. Gibbs, MD, FACEP,
Medical Director, MEDCENTER Air,
Department of Emergency Medicine,
Carolinas Medical Center; Clinical Instructor of
Emergency Medicine,
University of North Carolina, Chapel Hill

Gregory L. Henry, MD, FACEP
Director of Risk Management, Emergency
Physicians Medical Group, Ann Arbor, MI
David Kalifon, MD, JD, Jeffer, Mangels,
Butler & Marmaro, Los Angeles

Jonathan D. Lawrence, MD, JD, FACEP
Emergency Physician, St. Mary Medical
Center, Medical-Legal Consultant, Long
Beach, CA
J. Tucker Montgomery, MD, JD, FCLM
Montgomery & Pierce, Knoxville, TN 

Marshall Salkin, MD, JD, FACEP, FCLM
Emergency Physician, Northwest Community
Hospital, Arlington Heights, IL

Jane A. Severson, RN, MS, MHSA, 
University of Michigan Health System, Ann
Arbor, MI

Daniel J. Sullivan, MD, JD, FACEP 
Chairman, Department of Emergency
Medicine, Ingalls Memorial Hospital;
Associate Professor of Emergency Medicine,
Rush Medical College, Harvey, IL
Lynn K. Wittwer, MD, FACEP
Medical Director, Emergency Medicine,
Southwest Washington Medical Center,
Vancouver, WA

James G. Zimmerly, MD, JD, MPH, FACPM,
FCLM, Past President, American College of
Legal Medicine, Adjunct Professor of Law, 
Georgetown University Law Center; Associate
Professor of Preventive Medicine, University of
Maryland School of Medicine, Baltimore



obscured by difficulty in obtaining important histo-
ry and overlap of other diagnoses with similar pre-
senting complaints. The correct diagnosis is crucial
in this entity, however, because of the severe conse-
quences of testicular loss and sterility if not treated
in time. Testicular torsion should be considered the
primary diagnosis to rule out in any patient with a
chief complaint of acute scrotal pain. It is the most
common cause of acute scrotum pain in boys
younger than age 15 — up to 74% of cases.2

Thought to be a disease of adolescents, with a peak
age of 14 years, a recent study showed an even dis-
tribution of age of presentation between ages 1 and
14 years.3 There are several reasons that diagnosis
is difficult. Testicular torsion may be associated
with trauma in 4%-8% of cases.4 Patients may have
fever (16%), nausea and vomiting (up to 50%), or
pyuria (27%), which leads to the false diagnosis of
epididymitis.4,5 Testicular torsion most classically
presents with sudden, acute testicle pain. 

Careful and sensitive history-taking in this
often shy patient population will discover the true
complaint and often a previous history of similar
episodes. Using pain relief with elevation of the
testicle is an unreliable way of differentiating tor-
sion from other possible diagnoses.6 The amount
of testicular swelling will vary depending on the
degree of ischemia and the delay in presentation.
The most important physical exam finding to
evaluate is the cremasteric reflex. Normally,
stroking of the inner thigh causes reflex contrac-
tion of the cremasteric muscle and resultant eleva-
tion of the testis on that side. Absence of this
reflex is extremely highly associated with testicu-
lar torsion, and a normal reflex makes torsion
very unlikely. Testicular necrosis, ischemia, and
infarction are likely if diagnosis is not made with-
in six to eight hours. For this reason, if torsion is
likely, immediate surgical exploration is mandato-
ry. In the remainder of cases, a Doppler ultra-
sound of the testicle can be a very useful test that
usually is readily available and gives results
approaching 100% with respect to both sensitivity
and specificity.5 It is most accurate in an unin-
flamed scrotum without edema in a patient who
has had symptoms for less than 12 hours.7 Testic-
ular nuclear scanning is accurate, but its disadvan-
tages include an 8% false-negative rate, expense,
and unavailability.8

An understanding of these key features of diag-
nosis should lead to a reduction in the number of
misdiagnoses.

Procedures/Supervision of Housestaff
Queens County, New York Supreme Court Case 

No. 18825/86.9 An 8-month-old male underwent
lumbar puncture and suffered cardiac arrest during
the procedure, resulting in severe brain damage,
blindness, and quadriplegia. The lumbar puncture
was performed by an intern while a nurse held the
baby. The plaintiff’s contention was that the nurse
held the child improperly, causing hyperflexion of
the neck, thus leading to airway obstruction and car-
diac arrest. The plaintiff also claimed the intern
failed to properly monitor and resuscitate the infant,
and that the hospital was negligent for failing to
have a more experienced physician present to super-
vise. The plaintiff won a $27.3 million verdict.9

Appropriate monitoring of patients during 
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procedures is one of the key issues in this case.
Another is the need for adequate supervision of
housestaff by attending physicians. Physicians
may be sued for malpractice under various legal
doctrines when alleged acts of negligence are com-
mitted by residents whom they supervise. Under
the doctrine of respondent superior, the employer
is responsible for the employee’s misconduct as
well as for the employee’s failure to act.10 This
applies even if the employee disobeys an employ-
er’s orders. The principle of vicarious liability,
which means employers may be held liable for
injuries caused by their employees, can be
invoked. Based on this principle, it is clear that a
hospital or university that pays residents’ salaries
also assumes some legal responsibility for negli-
gence committed by these employees. It also is
apparent, from a number of court decisions, that if
a court determines that an attending physician has
any degree of control over the actions of a resi-
dent, the attending may be held liable for the resi-
dent’s negligence.9 Usually, residents in their first
year of training are not yet licensed to practice
medicine, and this, coupled with their relative lack
of clinical experience, means close supervision is
warranted. By co-signing the ED chart, the faculty
physician essentially approves the documented
record as well as the evaluation and treatment that
was given to the patient.10 Clearly, close supervi-
sion of interns performing procedures is always
warranted. 

Medication Errors/Airway Management
Salyers v. Sacred Heart Hospital, Newsome and

Bashir. 12 An 8-month-old infant, diagnosed with
asthma and respiratory syncytial virus, was to be
transferred to a children’s hospital. The transport
team made the decision to intubate the patient,
who weighed 10 kg (22 lbs). A pediatric pulmo-
nologist was called, and he gave orders to give the
child 2 mg of midazolam, intubate, then give a 2
mg dose of vecuronium. The nurse instead gave
the midazolam followed by the vecuronium, then
attempted to intubate the patient five minutes after
the vecuronium was given. Documentation indi-
cates that the infant was hypoxic and that there
was absent chest rise, yet no attempt was made to
extubate and reintubate the infant until 15 minutes
later. The patient arrested and died. A settlement

was reached in the amount of $150,000, plus a
$145,977 annuity.12

In addition to the errors in airway management,
incorrect medication doses were raised as another
area of malpractice in this case. When given in
intravenous doses of 0.1-0.2 mg/kg, vecuronium
produces paralysis appropriate for intubation in 1-4
minutes.13 Higher doses shorten the onset to paral-
ysis but prolong the duration. Since the dose of
vecuronium used in this case was in the higher
range of standard dosing, it could have been
expected that paralysis would have occurred well
before the first attempt was made made to intubate
the patient (five minutes after vecuronimum was
administered). The formal policy of the children’s
hospital involved was that vecuronium should not
be given until after intubation. Although rapid
sequence intubation protocols usually involve use
of sedation and neuromuscular blockade prior to
intubation, if the hospital’s written policy, as in this
case, states otherwise, deviation from this standard
could place the physician at medicolegal risk. Veri-
fication and documentation of correct endotracheal
tube placement is essential. Endotracheal tube
placement, equal breath sounds, oxygen saturation,
vital signs, and a chest X-ray should be checked
and findings documented. If, as in this case,
improper endotracheal tube placement is evident,
immediate corrective action is mandatory. Medica-
tion error is defined as “any preventable event that
may cause or lead to inappropriate medication use
or patient harm while the medication is in the con-
trol of the health care professional, patient, or con-
sumer.”14 It has been estimated that childhood mor-
tality from medication errors may exceed that
caused by accidental poisoning.15 Medication
errors may seriously harm patients, increase costs,
and are a frequent basis for litigation. The Ameri-
can Academy of Pediatrics Committee on Drugs
and Committee on Hospital Care recommend a
number of steps that can be taken to reduce these
errors. Orders should be legible, unambiguous, and
written out without abbreviations. The patient’s
weight and medication allergies should be clearly
identified. Use of a terminal zero should be avoid-
ed (e.g., use 1 instead of 1.0).14 A zero to the left of
a dose less than 1 should be used (e.g., use 0.1
instead of .1). There is a particular risk of dosing
errors in the pediatric patient population because of
variability in weights of patients and the need to
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calculate individual doses.
(Editor’s note: This case reflects the potential

danger of not following established protocols. Hos-
pital physicians and nurses need to be aware of
patient protocols and follow them. Extensive docu-
mentation explaining deviations should be done
when established protocols are not followed. Both
in the malpractice and EMTALA [Emergency Med-
ical Treatment and Active Labor Act] arenas, these
protocols will be used against providers to aid in
proving a deviation from the standard of care at a
particular institution.)

Meningitis
Anonymous v. Anonymous, Worcester County 

Massachusetts Superior Court.16 An 18-month-old
girl was evaluated for complaints of fever, lethargy,
increased sleeping, and rash. She was diagnosed
with a viral infection and sent home. That evening
at 7 p.m., the child’s mother called the doctor
because her daughter had slept all day and devel-
oped “pimples” on her chest. She was told to return
the next day. At 8 p.m., the mother called again
because the child had a fever of 106° and “red
blotches all over her body.” She was again told to
return the next day. When the mother called again
at 3:30 a.m., she reported that her daughter had
developed vomiting and diarrhea. A “summer rash”
was diagnosed over the phone. The next morning,
the plaintiff awoke to find her daughter dead. An
autopsy showed meningococcemia.16 A settlement
was reached for $300,000. This case illustrates the
difficulties of phone triage. Apparently, the severity
of the child’s illness was not clear to the physician
taking the phone calls. One could speculate that the
mother’s multiple calls during the night, along with
the information that the child had developed a very
high fever and rash, should have raised enough
concern to prompt referral to an ED for an immedi-
ate evaluation. The plaintiff in this case alleged that
the child’s symptoms were indicative of a bacterial
infection and warranted a complete exam, labs, and
antibiotics. The defendants contended that the
symptoms were more indicative of a viral infection
and claimed that nothing could have been done
because the rash was a fatal sign of meningococ-
cemia.

The allegation that physician negligence con-
tributed to an adverse outcome in patients with

meningitis is a common claim in lawsuits against
pediatricians and ED physicians. This claim often
assumes a correlation between duration of patient
symptoms and outcome of bacterial meningitis.
The duration of symptoms may not be the same as
the duration of meningitis. This is a particularly
difficult distinction to make when meningitis
begins as a nonspecific illness. Actual meningeal
seeding of infection may occur at any point in the
illness. For example, a physician sees a child with
nonspecific symptoms on Tuesday and the child is
diagnosed with meningitis on Friday. Was there a
delay in diagnosis? Not necessarily. Expert wit-
nesses often are asked to estimate when a bacterial
infection invaded the central nervous system.17

Since the answer to this can be only speculated,
studies instead address the duration of symptoms.
In a review of the literature, Bonadio found that
studies correlating symptom duration and outcome
of bacterial meningitis do “not definitively deter-
mine whether and for what duration of time a delay
in treating the infection affects patient outcome.”18

The best approach for the individual physician is
careful assessment and thorough documentation of
history and exam findings. It is of utmost impor-
tance to give the caregiver clear instructions to
bring the child back for reevaluation if the condi-
tion worsens in any way, and there should never be
resistance or reluctance to provide re-evaluation
when requested by a parent.

In a review of existing data linking a delay in
therapy to outcome in bacterial meningitis, Radetsky
found that if the presentation was that of a nonspe-
cific illness, a short delay of fewer than three to five
days in diagnosis, and initiation of treatment does
not alter the risk of sequelae or death.19 In addition,
he noted that in the case of fulminant meningitis,
antimicrobial treatment has minimal influence on
outcome when these patients deteriorate early and
rapidly during the course of their illness. However,
Radetsky found that in patients with clinically obvi-
ous meningitis, an inappropriate delay in initiating
treatment dramatically increases the risk of perma-
nent injury. Another possible issue raised by this
case is adverse outcome as a result of managed care
gatekeeping. A review published in Academic Emer-
gency Medicine suggests that “gatekeeping, as cur-
rently practiced by telephone, may be associated
with adverse outcomes.”20 ED physicians are
required by EMTALA to provide a screening exam
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and indicate stabilizing treatment even if the patient
has been “denied” ED referral or payment by the
managed care organization. It is prudent for refer-
ring physicians to have a low threshold for advising
patients to seek timely evaluation in an ED. This is
especially true when the patient has a potentially
high-risk complaint (such as fever, abdominal or
chest pain), the severity of which cannot easily be
judged over the phone.

Appendicitis
Bronx County, New York Supreme Court Case 

No. 24646/94.21 An 11-year-old female was diag-
nosed with viral gastroenteritis by her pediatrician.
She continued to have symptoms and was re-eval-
uated by her doctor the next day, at which time
labs were checked and the patient was sent home.
That evening, the girl’s symptoms became more
severe and she presented to a hospital ED, where
she was diagnosed with acute appendicitis. She
was taken to the operating room and found to have
a gangrenous appendix. After a nine-day hospital-
ization, she recovered fully. It was the plaintiff’s
contention that treatment was delayed because her
doctor did not check labs on the first visit and then
incorrectly interpreted the labs done on the second
visit. The defendant argued that there was no
breach in the standard of care. A $110,000 settle-
ment was reached.22 Appendicitis is the most com-
mon condition requiring emergency abdominal
surgery, and has a peak childhood incidence at
ages 10-12 years.22 Diagnosis of appendicitis,
especially in younger children, can be particularly
difficult, as evidenced by the fact that the perfora-
tion rate in children younger than 8 years is twice
that in those older than 8 years. Although white
blood cell (WBC) elevation is common in acute
appendicitis, it is not a completely reliable para-
meter for definitive diagnosis. A normal WBC
count does not consistently rule out the diagnosis
of appendicitis, either. Earlier diagnosis and
prompt treatment of acute appendicitis decreases
the perforation rate. Pediatric patients are less able
to communicate a history consistent with appen-
dicitis, and localized tenderness may be difficult to
assess in an uncomfortable child. 

Given these limitations, imaging studies should
be considered strongly when the diagnosis is less
clear. Abdominal pain films most often are normal

early in the course of appendicitis, and therefore
rarely add much to the evaluation. Barium enemas
are used occasionally to evaluate patients with
possible appendicitis. In a significant proportion
of barium enema examinations, the appendix can-
not be visualized, making the study
indeterminate.23 Appendiceal computed tomogra-
phy (CT) scan has been found to be highly accu-
rate for diagnosing or excluding the diagnosis of
appendicitis, with an accuracy of 93%-98%.23 CT
diagnosis of appendicitis is most accurate when a
combination of helical CT and colon contrast is
used.23 CT also has the advantage of aiding the
diagnosis of conditions that may mimic appendici-
tis. Findings on ultrasound that indicate appendici-
tis include an incompressible appendix, identifica-
tion of an appendicolith, or a fluid collection or
mass representing an abscess due to a perforated
appendix.24 Use of ultrasound for diagnosis has a
number of pitfalls, including difficulty visualizing
an appendix located retrocecally or a perforated
appendix (unless a fluid collection or abscess is
present).24 In addition, ultrasound may be a very
difficult test for a patient to tolerate when suffer-
ing from severe abdominal pain, due to the exam-
iner’s need to press firmly on the abdomen to
obtain adequate visualization. Ultrasound has the
potential to be helpful when clinical findings are
equivocal. In these instances, ultrasound may help
identify an alternative diagnosis, such as an ovari-
an cyst, and sometimes can make a definitive diag-
nosis of appendicitis. Unfortunately, ultrasound
has not yet been shown to improve outcome in
pediatric patients with appendicitis. A recent study
in Academic Emergency Medicine evaluated the
potential of ultrasonography to improve outcome
for children with appendicitis. In this study, the
use of ultrasound did not expedite the diagnosis of
appendicitis and was not associated with a
decrease in rates of perforation.25 Acute appendici-
tis remains primarily a clinical diagnosis. History,
physical exam, clinical suspicion, and lab data
together can be used to determine a diagnosis. In
some cases, imaging studies may aid in the diag-
nosis. When the diagnosis is uncertain, close
observation with frequent repeat exams may be
indicated. Careful education of patients and par-
ents regarding signs and symptoms of appendicitis
is important. When patients presenting with
abdominal pain are discharged, documentation of
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instructions to patients should include indications
for return for re-evaluation if they develop
increased pain, fever, or have no improvement
within 12-24 hours.

Dehydration
Anonymous v. Anonymous.26 A 3-year-old child

presented with a two-day history of diarrhea, vomit-
ing, inability to keep anything down, and decreased
urine output. The parents described the child as
lethargic and having sunken eyes. The nurse
described the child as listless, pale, and quiet and
noted that the child did not react when she gave an
injection of ampicillin as ordered by the physician.
Blood pressure and pulse were not documented,
electrolytes were not checked, and no intravenous or
oral fluids were given in the office. The parents were
told to take the child home and to continue to try to
give oral liquids. That afternoon, the child continued
to have vomiting and diarrhea, and that evening suf-
fered a cardiac arrest and died. An autopsy noted
hypernatremic dehydration and listed the cause of
death as a viral infection. The plaintiffs alleged that
failure to diagnose dehydration and failure to give
intravenous fluids caused shock and death.26 A
$300,000 settlement was reached. 

When evaluating a child for dehydration, docu-
mentation of vitals is essential, and obviously was
neglected in this case. Also, if clinical evaluation
suggests dehydration, a definite plan for rehydration
should be documented. In this case, oral rehydration
could have been attempted while the child was
observed in the office. If the child continued to be
unable to tolerate oral intake, intravenous fluids
should have been initiated. Another noteworthy
point in this case is the apparent difference between
the nurse’s findings and the physician’s assessment
of the child. This highlights the importance of
reviewing the nurse’s notes; if the physician’s find-
ings differ, this should be explained and documented
on the chart.

A recent study found that conventional clinical
signs of dehydration are valid and reliable.27

According to the findings in this study, diagnosis
of clinically significant dehydration should be
based on at least three clinical findings, among
which may include capillary refill greater than two
seconds, decreased tears, dry mucous membranes,
and ill general appearance.27 Electrolyte values

may be helpful in assessment of moderate to severe
dehydration and to identify electrolyte abnormali-
ties such as hyponatremia, hypernatremia, and
hypoglycemia that may affect treatment.28 A
prospective study of children with gastroenteritis
and dehydration found that although decreased
serum bicarbonate concentration is more common
with increasing severity of dehydration, the magni-
tude of decreased bicarbonate was not significantly
different with increasing degrees of dehydration.29

An American Academy of Pediatrics practice
parameter on the management of acute gastroen-
teritis advocates the use of oral rehydration therapy
(ORT) with a glucose-electrolyte solution.30 Con-
traindications to ORT include altered mental status,
ileus, and intractable vomiting.31 Even in the pres-
ence of some vomiting, frequent small volumes of
an oral rehydration solution may be useful. Solu-
tions with 45-90 mmol/L sodium should be admin-
istered in a volume of 100 mL/kg for moderate
dehydration and 50 mL/kg for a child with mild
dehydration.30 When considering the possibility of
significant dehydration in a child, the clinician
should strongly consider checking electrolytes. In
addition, before releasing a child with acute gas-
troenteritis from the ED. it is essential that the
physician makes certain that the child can tolerate
oral liquids. If the child cannot tolerate oral rehy-
dration, admission or further ED observation is
advisable. 

Consent by Parents/Battery
Banks v. Medical University of South Carolina.31

An 8-year-old girl presented with respiratory dis-
tress, fever, and hip pain. In the course of her eval-
uation and treatment, she had an exploratory
laparatomy and transfusions. She then died from
cardiac arrest secondary to multiple pulmonary
emboli secondary to a protein C blood disorder.
Her mother was a Jehovah’s Witness who opposed
blood transfusion. She brought suit for battery
against the physicians for administering blood
without consent. The transfusions were determined
not to be critical for survival of the child at the
time. The court allowed her suit and noted, “as a
general proposition, except in the event of an emer-
gency, a surgeon will be liable for an assault where
he operates on a child without the consent of the
latter’s parents.”32
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A review of the entire topic of consent in minors
is beyond the scope of this issue. Each state will
have laws and codes that define at what age a per-
son may give consent for himself or herself, as well
as the rights of parents in giving consent for their
children. The ED physician should review the
applicable laws in the state in which he or she prac-
tices and become very familiar with them to avoid
situations such as the one cited above. 

Battery is defined as the intentional infliction of
a harmful or offensive bodily contact.32 An impor-
tant thing to note is that “intentional” means
“intent to perform the act or procedure,” not “intent
to harm.” It doesn’t matter that the physician was
trying to help, or even that no harm occurs as a
result; it is the invasion itself (without consent) that
is unacceptable. Courts often use statements such

as “sanctity of the body, bodily integrity,” and “per-
sonal autonomy” when they support suits charging
battery. Two types of damages can be awarded
when battery occurs. First, general damages are
whatever monetary sum the jury feels is reasonable
to compensate the patient for the invasion. Second,
special damages are expenses incurred by the inva-
sion (e.g., lost work, medical bills, etc.). Keep in
mind that these awards may not be covered under a
physician’s malpractice insurance policy, leaving
his or her personal wealth exposed. 

The ED physician should not hesitate in render-
ing life- or limb-saving care to children in their
parent’s absence. Courts have, on occasion, sup-
ported a parent’s refusal of life-sustaining care for
their children, but did not persecute physicians
who, in good faith and the best interest of the
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Testicular Torsion
• Age of the patient is not a reliable predictor of testicular

torsion.

• Testicular torsion may include fever, vomiting, and
pyuria suggestive of infection.

• Presence of a cremasteric reflex almost completely

rules out testicular torsion.
• If testicular torsion is fairly certain, immediate opera-

tive exploration is indicated.

• If time allows and the diagnosis is uncertain, Doppler
ultrasound is the most readily helpful test to diagnose

testicular torsion.

Procedures/Supervision of Housestaff
• Interns and residents should be closely supervised,

particularly when performing procedures.

Medication Errors/Airway Management
• Adhere to the institution’s written policies regarding

rapid sequence intubation.

• Be familiar with time to onset and duration of effects of

drugs used for sedation and neuromuscular blockade.
• Verify and document correct endotracheal tube

placement.

• Write orders legibly and without abbreviations.
• Clearly identify patient weight and allergies.

• Avoid use of a terminal zero (i.e., using 1 instead of 1.0).

• A zero to the left of a dose less than 1 should be used 
(0.1 instead of .1).

Meningitis
• When a child with nonspecific symptoms and fever

with no source is examined, document a thorough 

history and exam. 
• Have a low threshold for lumbar puncture in children

with fever and no source, particularly if the child is ill-

appearing, lethargic, or irritable. 
• When discharging febrile children from the ED, give

caregivers clear instructions to have the child re-evalu-

ated if his or her condition worsens in any way.

Appendicitis
• Remember that appendicitis is more difficult to diag-

nose in younger children.

• Do not rely entirely on a normal white blood cell count

to rule out appendicitis.
• Consider imaging studies such as CT or ultrasound

when the diagnosis of appendicitis is not clear. Also

have a low threshold for surgical consultation.
• When appendicitis is suspected but not definite, con-

sider observing the child in the ED or as an inpatient

for serial abdominal exams.

Dehydration
• Document vital signs.
• Have a low threshold for checking electrolytes in the

moderately to severely dehydrated child.

• Before discharging a child with gastroenteritis, make
certain the child can tolerate oral fluids.

Key Risk Management Points



child, have initiated life-saving care without
parental consent.33,34 A famous quote from a court
case is often cited: “Parents may be free to
become martyrs themselves. But it does not fol-
low they are free, in identical circumstances, to
make martyrs of their children before they have
reached the age of full and legal discretion when
they can make that choice for themselves.” 34

However, if there is no life threat present, it is
prudent to wait for a parent/guardian’s consent
before performing invasive procedures or exams.
Many registration forms include signature for
“carte blanche” consent. If consent also is docu-
mented on the chart, it is nearly irrefutable, and
this practice is advisable.

One dilemma an emergency physician faces is
the question, “When is a child competent to give his
or her own consent?” Again, it is wise to be familiar
with the state laws governing where the physician is
practicing, but courts have commented in general
on this topic as well. The “Rule of Sevens” states
that when younger than 7 years, the child has no
capacity to give consent; between ages 7 and 14
there is a rebuttable presumption of no capacity;
and between 14 and 21 years, there is a rebuttable
presumption of capacity.35 In one case, the court
declared, “Whether a minor has the capacity to con-
sent to medical treatment depends upon the age, abil-
ity, experience, education, training, and degree of
maturity or judgment obtained by the minor, as well
as upon the conduct and demeanor of the minor at

the time of the incident involved. Moreover, the 
totality of the circumstances, the nature of the treat-
ment and its risks or probable consequences, and the
minor’s ability to appreciate the risks and conse-
quences are to be considered.”35

Duty To Warn/Duty To Third Parties
Tarasoff v. Regents of University of California.36

Under previous common law, a physician only had
a duty to care for the particular patient with whom
he or she had a patient/physician relationship. This
was drastically changed by the landmark Tarasoff
case in 1976.36 A patient confided to his psycholo-
gist that he intended to kill a specific woman. The
psychologist notified campus police, who investi-
gated the man and released him. Two months later,
he killed the named woman. The psychologist was
successfully sued for not warning the woman of the
threat upon her life. 

Physicians now must warn a person who is in
possible danger from threatened violence by a
patient. If Tarasoff is read literally, then simply
notifying the police does not relieve one of the
responsibility of warning the threatened party. A
person must be “foreseeable,” which is equivalent
to identifiable. Thus, if a patient states, “I am going
to kill someone in the Army,” there is no duty to
warn, as the physician can’t warn everyone in the
Army. But if someone threatened to “kill someone
in the nephrology clinic,” there would be a duty to
warn this easily identifiable group.

There are situations other than those involving
threatened violence that require the physician to
warn third parties of danger. In one case, a woman
was being treated with insulin for pregnancy-
induced diabetes. She had a hypoglycemic episode
while driving and hit and injured a pedestrian (who
was a physician, interestingly). The pedestrian suc-
cessfully sued the prescribing physician (not the
driver) for not warning the driver of this “foresee-
able” event and potential victim.37 The Tarasoff
case mandated, “A doctor must also warn a patient
if a patient’s condition or medication renders cer-
tain conduct, such as driving a car, dangerous to
others.” 36 This duty to warn not only applies to
medications prescribed, but also conditions such
as seizures, which could cause injury to others in
certain situations.

In another case, a lab tech got a needle stick
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Approach to Obtaining Consent in Minors

1. Review the laws of the state in which one prac-
tices and comply with them.

2. Rule of 7’s:
a. If child under 7 years old, the court considers 
them unable to give informed consent.
b. If child between 7 and 14 years old, the court 
presumes them unable to give informed consent
for themselves unless it can be proven otherwise
with evidence.
c. If child older than 14 years, the court presumes
they can give informed consent for themselves
unless it can be proven they are not competent to
do so.

3. Courts support a physician treating a child with-
out informed consent in life threatening situa-
tions when they are acting in the best interest of
the child.
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from a patient with hepatitis B. She was told by
her physician to watch for symptoms for six
weeks, and given no other instructions. The patient
ended up contracting the disease and her sexual
partner got it, as well. The sexual partner success-
fully sued the physician for not proscribing sex.38

The Tarasoff case also covered this area, man-
dating responsibility of physicians to third parties
by stating, “A doctor is liable to persons infected
by his patient if he negligently fails to diagnose a
contagious disease or, having diagnosed the ill-
ness, fails to warn members of a patient’s fami-
ly.”36 A physician theoretically could be liable to a
third party who contracted AIDS after the physi-
cian negligently failed to diagnose the condition in
the patient’s family member.

Several court cases have held physicians not
liable for injuries in similar circumstances so there
is no consensus on how a court will rule. It is pru-
dent for the physician to go ahead and give proper
warning and document it on the chart and thus
avoid going to court in the first place. It is imprac-
tical to warn everyone who might come in contact
with a patient. It is acceptable for the physician to
relieve himself or herself of this responsibility by
telling the patient directly. Instructions such as
“don’t drive on this medicine,” or “don’t share
utensils or have sex with others while you have
this disease,” satisfy the duty to warn. While the
above cases involve adult patients, many pediatric
patients in this day and age are sexually active,
drive, and take medication, making this physician
responsibility very applicable to pediatric emer-
gency medicine.

Seizures
Jane Doe et al v. Town Hospital.39 A 5-year-old

was brought to an ED at 8 a.m. suffering from sta-
tus epilepticus (SE). Valium was administered until
8:37 a.m. without cessation of seizure activity. At
that time, a dose of paraldehyde was given, and
was repeated 10 minutes later. At 9:30 a.m., the
patient was started on phenobarbitol and given
three additional doses 10 minutes apart. At 9:50
a.m., the seizures stopped. The patient developed
cerebral edema and multiorgan system failure due
to hypoxia and died 16 days later. The plaintiff
alleged that the emergency physician failed to give
timely and high enough doses of anticonvulsants.

The defendant claimed the outcome was inevitable.
A settlement was reached for $1 million.39

SE is a life-threatening neurologic emergency
which is defined as seizure activity that is either
prolonged for more than 30 minutes or in which
there are no lucid intervals between seizures.
There are 50,000-60,000 cases of SE each year in
the United States, with one-half to one-third of
incidents occurring in patients with known seizure
disorder.40 In up to 75% of pediatric patients with
SE, it is the first episode of seizure.41 Quick and
effective treatment and cessation of the seizure
activity is the key to optimal outcome. In one
study, patients with SE lasting longer than 60 min-
utes had a mortality of 32%, while those with SE
lasting 30-59 minutes had a mortality of 3%.42 The
mean duration of SE is two hours and 45 min-
utes.43 While treatment is initiated, a search for
possible etiologies should be undertaken to correct
a possible underlying cause. Inquiry and testing
should focus on the most likely reasons for SE,
including noncompliance with medication, blood
sugar or electrolyte disorders, intracranial lesions
or events, or toxins, but a multitude of other rea-
sons are possible. 

The pitfall in SE management is not giving anti-
convulsants at appropriate rates or doses. Treat-
ment, in general, involves administering a benzo-
diazepine in combination with a long-acting anti-
convulsant such as phenobarbital, phenytoin, or
fosphenytoin. Lorazepam is the preferred first-line
drug (vs. valium), as it has a longer duration of
action on the central nervous system.44 The dose is
0.05-0.1 mg/kg IV at a rate of 1-2 mg/minute. It
may be given rectally if an IV is not in place, but
an increased dose of 0.5-1.0 mg/kg will be
required.45 Benzodiazepines stop seizures in 75-
90% of patients.45 Phenytoin will stop seizures in
40-91% of patients, and, unlike benzodiazepines
and phenobarbital, it does not cause respiratory
depression.45 One should be especially cognizant
that in pediatric patients, the combination of ben-
zodiazepines and phenobarbital in proximity fre-
quently will require active airway management as
a result of respiratory depression. The ED physi-
cian should anticipate this side effect and be pre-
pared to provide quick intubation. The loading
dose of phenytoin is 20 mg/kg administered no
faster than 1 mg/kg/min. Fosphenytoin is consid-
ered by many to be the drug of choice (along with



a benzodiazepine) in SE.46 It may be ineffective in
seizures due to toxins.44 The loading dose is 15-20
mg/kg of phenytoin equivalents with a rate of less
than 150 mg/min of phenytoin equivalents. Its
safety has not been established in pediatric
patients. Phenobarbital is generally considered a
second-line anticonvulsant, but many in pediatrics
use it primarily. The loading dose is 15-20 mg/kg
IV at a rate not greater than 2 mg/kg/min. 

If SE is not responsive to maximum doses of
the above medications, it is considered refractory.
Other medications that have been utilized with
variable success are lidocaine, paraldehyde, chlo-
ral hydrate, and valproate.45 Ultimately, barbituate
or isoflurane anesthesia may need to be utilized,
with the former being preferable.45

Compartment Syndrome
Anonymous v. Anonymous Emergency Physician

Group and Hospital, Dallas County (TX) District
Court.47 A 14-year-old male was injured in football
practice and presented to the ED complaining of
severe pain in his left lower leg. A contusion of the
peroneal nerve was diagnosed after a foot drop was
noted and he was discharged with instructions to
follow-up with an orthopedist in one week. Two
days later he saw an orthopedist because the pain
was so great. Compartment syndrome was immedi-
ately diagnosed with emergent surgical decompres-
sion, but the patient was left with a permanent foot
drop. A settlement was reached for $700,000.47

Failure to diagnose compartment syndrome is
becoming an increasingly common area of recovery
in medical malpractice suits. It may occur in any
situation in which there is obstruction of circulation
due to external compression, internal swelling, or
allergic reaction. Manifestation usually is delayed
for several hours, with the classic presentation
being pain out of proportion for the injury, hypes-
thesia, weakness, and pain with passive stretching
of the involved muscle group. Observation should
be considered for those at high risk (tight casts, pro-
longed pressure in comatose patient, severe internal
bleeding, crush injury, burn, fractures, severe contu-
sions, or snake bites). In potential compartment
syndrome, patients who are not symptomatic and
are discharged must be educated about the signs of
a worsening compartment syndrome, and documen-
tation that the instructions were given must be made

both on the chart and in the discharge instructions
(by the physician). 

Compartment syndromes have been reported in
all compartments of the leg, arm, thigh, and forearm,
as well as the abdomen, foot, hand, and gluteal
area.48 Symptoms may occur within minutes or be
delayed by days, so there is no time frame in which
the emergency physician can feel comfortable
excluding the diagnosis by history alone. On exam,
it is important to assess the nerve and motor func-
tion of the suspected compartment as well as overt
signs of swelling and injury. Some consider pain out
of proportion to apparent injury to be the key sign,
while others feel a sensory deficit is the most impor-
tant physical finding in the clinical diagnosis.49,50

Presence of pulses should not be reassuring. If there
is a deficit in function, as in the legal case above, it
is prudent to arrange immediate consultation rather
than rely on outpatient follow-up. Measurement of
compartment pressures is the hallmark of definitive
diagnosis and should be undertaken or arranged
quickly if suspicion of the diagnosis is present. A
variety of methods exist for measuring compartment
pressures that will not be discussed here. Continuous
monitoring is superior to a single measurement if
early compartment syndrome is suspected. When a
compartment pressure rises above 35 mm or within
20 mm of a diastolic pressure, tissue perfusion stops.
If compartment syndrome is definitively diagnosed,
immediate fasciotomy is required in most cases.
Some have noted fasciotomy will reverse injury if
performed within 12 hours, but others have claimed
irreversible injury after 5-6 hours.50,51 Poor out-
comes generally occur when fasciotomy is delayed
longer than eight hours.52 These time frames may be
referred to in assessing patient care to determine
whether the standard was met in deciding physician
liability.
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CE/CME Questions
A note to ED Legal Letter subscribers:

Starting with this issue, CE/CME testing will be in the
December and June issues instead of October and April.
We made the change in response to subscriber complaints
that the previous testing cycle was inconvenient.

This issue includes a Scantron form to return with test
answers. This test covers eight issues and offers eight
CME credit hours or nursing contact hours. Future testing
cycles will be the standard six issues with six credits.

If you have questions about this change or about your
subscription, please call our customer service department
at (800) 688-2421.

29. Which of the following usually provides definitive informa-
tion when considering the diagnosis of testicular torsion?

A. Presence of fever
B. Urinalysis results
C. Age of patient

D. Doppler ultrasound
E. Relief of pain with elevation of the testicle

30. All of the following drugs are mainstays in the treatment of

status epilepticusexcept:
A. chloral hydrate.
B. lorazepam.

C. phenobarbital.
D. phenytoin.

31. Which of the following statements about compartment 

syndrome is false?
A. Pain out of proportion to the injury is a key diagnostic.
B. Pulses present distal to the injured compartment rules

out this diagnosis.
C. Sensory loss is a key diagnostic sign.
D. Symptoms may develop days after the injury.

32. Methods to reduce medication errors include:
A. writing out orders without abbreviations.
B. identification of patient weight and allergies.

C. avoiding use of a terminal zero.
D. using of a zero to the left of a dose amount less than 1.
E. All of the above
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Delays in TriageIn Future Issues:

CE/CME Objectives

[For information on subscribing to the CE/CME program,
contact customer service at (800) 688-2421 or e-mail

customerservice@ahcpub.com.]
The participants will be able to:
• identify high-risk patients and use tips from the program

to minimize the risk of patient injury and medical mal-
practice exposure;

• identify a “standard of care” for treating particular condi-

tions covered in the newsletter; 
• identify cases in which informed consent is required;
• identify cases which include reporting requirements; and

• discuss ways in which to minimize risk in the ED setting.

NEW! Earn more CME—
Up to 30 hours, plus benefit from our new 

Trauma Reportssupplement.

Nothing challenges your training and skill like caring for a sick
child. Retaining those skills requires special preparation, and
that’s why you need a subscription to Pediatric Emergency
Reports.  Each eight- to 12-page issue provides evidence-based
clinical information and offers an in-depth look at a single topic.

With a paid subscription to Pediatric Emergency Medicine
Reports , you’ll benefit from all this:

•Each issue is rigorously peer reviewed;

•FREE—up to 30 AMA or ACEP Category 1 CME or other specialty 
society credit hours;

•New bimonthly Trauma Reports supplement—earn 
an additional 15 CME credit hours.

•FREE—sturdy binder.

•Pediatrics: Updates In Emergency Medicine, Vol. 6, (a $159 
value).  Earn up to 16 CME credit hours with this book, FREE! 

Delivery every 30 days (12 issues/year), for only $319

ORDER NOW.  
Please call 1-800-688-2421 or 1-404-262-5476 (code
71210) or visit our web site at www.ahcpub.com.


