
Editor’s Note: Triage is where the duty to the patient begins. Once a patient
enters the doors of the emergency department (ED) and presents for treatment,
there is an obligation to perform a screening examination and treat any emer-
gency medical condition that is discovered. The triage examination and any
subsequent examination must be performed at an acceptable standard of care.
These patients are protected by the rules of professional negligence and the
Emergency Medical Treatment and Active Labor Act (EMTALA). The dangers
of triage include not only delays in the recognition of life-threatening illnesses,
but inappropriately allowing patients to leave prior to treatment. The author
presents several cases of triage negligence which led to costly malpractice judg-
ments. Use of these risk management strategies provides an effective means to
reduce errors in triaging patients.

T riage refers to the process of sorting patients according to need.1

Derived from the French verb trier, meaning “to pick or to sort,” this
term originally described a type of battlefield hospital.2 After World War

II, the United States military used triage to distinguish wounded soldiers capa-
ble of returning to battle from those who required immediate evacuation.3 ED
personnel today employ triage as a means of rapid patient assessment.4 Rather
than caring for patients in the order of presentation to the ED, hospitals seek to
identify and treat the most critical cases first, thereby ensuring that true emer-
gencies receive timely attention.5 In the past, physicians, nursing assistants,
and even receptionists performed this task.6 Today, responsibility for triage
falls almost exclusively within the domain of the registered nurse.7

Even with all of the diagnostic tools available to the modern ED, triage does
not yet constitute an exact science, however. Pressured to make immediate deci -
sions in a chaotic environment, and forced to rely solely on information obtained
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during a cursory physical examination, ED personnel
cannot classify incoming patients with perfection.8

Serious conditions sometimes go overlooked, and
patients have died in hospital waiting rooms for want
of timely care.9 It is not uncommon, then, for civil
actions to arise as a result of the triage process, partic-
ularly when the plaintiff perceives a delay in emer-
gency treatment as the cause of the patient’s demise.

Lawsuits premised on inadequate triage generally
take two forms. Historically, plaintiffs have framed
improper triage as a form of medical malpractice.10

In cases where patients died, the actions generally
became ones for wrongful death.11 In recent years,
however, plaintiffs injured by the triage process have
brought suit with increasing frequency under
EMTALA.12 Passed in 1986, this statute requires
hospitals participating in the Medicare program to
provide a screening examination to each person
requesting one, and to stabilize any patient found to
be suffering from an emergency medical condition

or active labor.13 While the courts have consistently
held that EMTALA does not create a separate feder-
al malpractice claim,14 these causes of action over-
lap, and plaintiffs often advance EMTALA claims
and state medical malpractice claims together.15

Common Law Duty of Care
The common law has never imposed a duty on pri-

vate hospitals to serve every patient seeking emer-
gency care.16 To the contrary, hospitals traditionally
have accepted or rejected patients virtually at will.17

Over the years, a minority of states have imposed a
statutory obligation on hospitals to provide emergency
treatment as a condition of licensure.18 Courts in other
states have construed licensure as creating a public
duty to render emergency care.19 For the most part,
though, hospitals still have a duty to triage incoming
patients only to the extent required by EMTALA.

Once a hospital voluntarily accepts a patient for
treatment, however, it thereafter incurs a duty to act
with due care.20 The patient need not be formally
admitted before such a duty arises.21 Rather, a duty 
of due care may arise from the mere evaluation of a
patient during the triage process. In South Fulton Med-
ical Center v. Poe, for example, the Georgia Court of
Appeals held that a duty of reasonable care existed as
soon as a nurse examined an infant at triage.22 Acting
on the triage nurse’s suggestion that the “baby was
doing ok,” the parents took the child home without
treatment, and the infant died a short time later.23 On
appeal, the hospital argued that liability did not exist
because the infant never became a patient of the hospi-
tal.24 The appeals court dismissed this contention and
affirmed the jury verdict of $1.85 million.25 Similarly,
in Hunt v. Palm Springs General Hospital, the Court
of Appeal of Florida held that a hospital owed a duty
of care to an unadmitted patient left suffering seizures
in a hallway while the patient’s private physician
arranged transfer to a different facility.26

A hospital may assume a duty of reasonable care as
well from the initiation of treatment by its ED staff dur-
ing the triage process. In Citizens Hospital Association
v. Schoulin, a nurse conducted an initial examination of
a car-accident victim in the ED.27Acting on informa-
tion provided by the nurse over the telephone, a physi-
cian outside the hospital prescribed codeine for the
patient’s back pain.28 The patient later claimed that the
nurse had manipulated his legs, causing numbness in
his lower trunk and extremities, and that the doctor had
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negligently diagnosed and prescribed treatment for his
broken back.29 Like the hospital in South Fulton, the
defendant hospital and physician argued on appeal that
negligence liability failed to exist for want of duty,
since the injured man had not become a patient of the
hospital as of the time of examination.30 The appeals
court affirmed the jury verdict in favor of the plaintiffs.
In so doing, the court announced that the triage nurse
“could have met appellee at the door of the hospital
and said we cannot take you in, you must go, and the
hospital would have been acting within its rights, but
that is not what happened. Appellant acted and thereby
came under an affirmative duty to exercise reasonable
care in the performance of its undertaking.”31

Hospital treatment policies, too, may create a duty
of care. On Aug. 16, 1983, a mother entered the
Huntsville Hospital in Alabama, seeking treatment for
her 15-day-old son’s fever.32 The admitting clerk told
the mother that the hospital would not treat her infant
unless she produced evidence of insurance or a $54
fee.33 The mother left, but returned to the hospital 
later that evening after the infant’s condition did not
improve.34 This time, a doctor examined the infant and
admitted him to the hospital, but the boy later died of
spinal meningitis.35 In the wrongful death action that
ensued, the defendant hospital moved for partial sum-
mary judgment, claiming that it had no duty to accept
the infant as a patient.36 The trial court granted the
motion,37 but the Supreme Court of Alabama over-
turned it38 on grounds that the hospital’s policy of
admitting all patients who “arrived in an emergency
condition”39 provided a scintilla of evidence from
which a jury could infer that the hospital owed the
plaintiff a duty of reasonable care.40

A hospital that voluntarily opens its doors to emer-
gency patients may breach its duty of care at triage in
a number of ways. Liability most commonly arises
from the untimely identification or correction of an
emergent condition. As the following case illustrates,
the failure of ED personnel to rapidly and accurately
assess the severity of a patient’s illness may produce
a delay in treatment, which in turn may create fertile
ground for a medical malpractice action.

Case #1
Feeney v. New England Medical Center 41

Shortly after 10 p.m. on Dec. 1, 1987, emergency
medical technicians (EMTs) of Boston’s Department
of Health and Hospitals discovered a 26-year-old

man, Brian Feeney, sitting on a street corner, speak-
ing incoherently. Believing Mr. Feeney to be drunk,
the EMTs attempted to examine him and to take
vitals signs, but they abandoned these efforts when
the patient became combative. Mr. Feeney admitted
that he had been drinking prior to the arrival of the
ambulance. Indeed, as the appeals court later noted,
“No observer could doubt that the patient had taken
deeply of ethanol.” 42

The EMTs brought the patient by ambulance to
the ED of the New England Medical Center. 

A nurse examined Mr. Feeney at triage, and
found him to be “responsive to pain, and able to
speak and move his extremities.”43 The nurse’s
report does not reflect that anyone took Mr. Feeney’s
vital signs. ED personnel placed Mr. Feeney on a
stretcher in a hallway between the waiting room and
the treatment area, where he remained unattended
for the next 20 minutes. When a nurse finally
wheeled Mr. Feeney into an examination room, the
ED staff found him unresponsive and in respiratory
arrest. Physicians and nurses attempted resuscitation
for approximately 30 minutes, but a doctor pro-
nounced Mr. Feeney dead at 12:07 a.m.44

Mr. Feeney’s father later brought a medical mal-
practice action against New England Medical Cen-
ter, the ED physician, and the nurse who had per-
formed the triage.45 A medical tribunal consisting of
a physician, judge, and attorney found the plaintiff’s
offer of proof insufficient, and since the plaintiff
could not produce the statutorily required bond, a
judge dismissed the complaint.46

The plaintiff appealed the tribunal’s decision. Find-
ing that a doctor-patient relationship existed as soon as
the hospital received the patient, and that the plaintiff’s
showing of negligence and causality should have sur-
vived the tribunal, the Massachusetts Appeals Court
overturned the dismissal and reinstated the medical
malpractice complaint.47 In rendering its decision, the
appeals court relied heavily on the testimony of expert
witnesses. A nurse testified that the ED staff should
have monitored Mr. Feeney’s pulse and respirations
every 15 minutes48 and that doing so would “likely
have permitted the nursing staff to observe changes in
[Mr. Feeney’s] breathing patterns, or the onset of res-
piratory arrest.” 49 According to a clinical pharmacolo-
gist, the physician on duty in the ED had an obligation
to determine who was waiting for care and how criti-
cally each patient needed that care.50 The nurse and
pharmacologist both testified that if the ED staff had
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adhered to these standards, Mr. Feeney’s respiratory
arrest likely would have been detected earlier, and his
death, therefore, might have been avoided.51

Hospitals breach their duty of care not only when
they fail to detect critical conditions at triage — as
the plaintiff alleged in Feeney — but also in failing
to provide adequate care while the patient waits for
examination and treatment by a physician. Triage
personnel cannot simply categorize patients as they
come through the door and then ignore them until a
physician becomes available to initiate care. Rather,
the ED staff must constantly monitor the condition
of each patient and provide appropriate intervention
during the triage process and beyond.

The fact pattern in a Louisiana Court of Appeal
case, Gordon v. Willis Knighton Medical Center, 52

reveals a particularly egregious breach of this duty.
Here, the failure of the defendant hospital’s ED staff
to monitor and treat a critically ill patient was so
profound that the appeals court took the extraordi-
nary step of rendering judgment notwithstanding the
verdict on the grounds that the jury’s findings were
manifestly wrong.53

Case #2
Gordon v. Willis Knighton Medical Center 54

On Feb. 14, 1988, 76-year-old Elizabeth Gordon
experienced chest pain and difficulty breathing
while playing bingo at a Knights of Columbus
Hall. Paramedics of the Shreveport (LA) Fire
Department responded to the scene, recorded Ms.
Gordon’s vital signs, administered oxygen, and
performed electrocardiography. The paramedics
then transported Ms. Gordon by ambulance to the
Willis Knighton Medical Center, where, despite
the ominous nature of Ms. Gordon’s complaints,
ED nurses immediately discontinued the oxygen
and cardiac monitoring initiated in the field.55

Notified by a family friend that Ms. Gordon had
gone to the hospital, the patient’s children drove to
Willis Knighton and inquired at the ED desk about
their mother’s condition. A receptionist denied that
Ms. Gordon was a patient there. Ms. Gordon’s chil-
dren drove back to the Knights of Columbus Hall,
where acquaintances confirmed that Ms. Gordon had
indeed gone by ambulance to Willis Knighton. Ms.
Gordon’s children returned to Willis Knighton, but
the same ED receptionist continued to insist that Ms.
Gordon had never arrived. Ms. Gordon’s son initiated

a room-by-room search, and eventually found his
mother alone in an examination room, fully clothed,
receiving no oxygen, not connected to a cardiac
monitor.56 An ED nurse later disputed the son’s claim
that Ms. Gordon was not attached to a cardiac moni-
tor, but the nurse admitted that he could not recall
whether the monitor was equipped with an alarm.57

Ms. Gordon’s son went to the reception desk,
informed the attendant that he had located his moth-
er, and requested assistance. When he returned to his
mother’s room, his mother complained of indiges-
tion-type chest pain. As the son attempted to assist
his mother into the bathroom, Ms. Gordon suddenly
collapsed and fell back onto the bed. The son ran into
the hallway screaming. A nurse summoned an emer-
gency physician and a cardiologist, but resuscitation
efforts failed and Ms. Gordon died at 9:15 p.m.58

Ms. Gordon’s children initiated wrongful death and
survival actions against Willis Knighton Medical Cen-
ter under a theory of medical malpractice.59 At trial, a
board-certified internist, Dr. Robert Hernandez, testi-
fied that the hospital should have classified Ms. Gor-
don as an urgent cardiac patient at triage.60 According
to Dr. Hernandez, a nurse should have evaluated Ms.
Gordon immediately, and a doctor should have exam-
ined her within 15 minutes of arrival in the ED. Dr.
Hernandez went on to testify that Willis Knighton’s
ED personnel should have kept Ms. Gordon on oxy-
gen, and that they should have attached her to a car-
diac monitor with an alarm. Failure to do so, Dr. Her-
nandez testified, increased Ms. Gordon’s likelihood of
suffering a heart attack and decreased her chances of
survival.61 Four other doctors gave similar testimony.62

A jury determined that Willis Knighton Medical
Center did not breach the applicable standard of care
regarding its treatment of Elizabeth Gordon.63 The
trial court dismissed the suit and denied the plaintiffs’
motion for judgment notwithstanding the verdict.64

The appeals court took an entirely different view of
the evidence, however. Reversing the decision of the
trial court, the Louisiana Court of Appeal noted that:

“It is undisputed that Ms. Gordon should have been
classified as an urgent cardiac patient, and as such,
should have been given oxygen, attached to a heart
monitor, and continuously observed. It is also undis-
puted that, for a minimum of 10 minutes, Ms. Gordon
was left unattended. After reviewing the entire record,
we conclude that it was a longer period of time;
nonetheless, leaving her unattended for the shorter
period of time was still a breach of the standard of

4 ED Legal Letter™ — January 2002



care. The risk assumed by leaving Ms. Gordon unat-
tended was that her heart would begin to beat irregu-
larly and no one would be alerted, thereby making
timely treatment impossible. We are not persuaded 
by Willis Knighton’s contention that [Ms. Gordon’s
son]’s cries for help sufficiently alerted the staff.
Assuming Ms. Gordon was attached to a monitor, [the
son] was not trained to interpret the printout and could
not know his mother was deteriorating until she lost
consciousness. Furthermore, when an emergency
room heart monitor sounds, time is not lost by nurses
having to inquire which patient is in trouble. When Dr.
Reed entered Ms. Gordon’s room, she was suffering
from an irregular heartbeat, which might have been
avoided had she been given oxygen, and the irregulari-
ty almost certainly would have been detected and
treated sooner if she had been properly monitored.”65

While delays in treatment and inadequate patient
monitoring remain the most common sources of
triage liability, hospitals have incurred liability as
well for inducing patients to leave the ED prior to
treatment when it was unsafe to do so.

In South Fulton Medical Center v. Poe, for exam-
ple, the plaintiffs brought their newborn to the
defendant hospital’s ED after the infant became
cyanotic at home.66 At triage, the infant’s father
demanded immediate attention by a physician, but
the nurse refused to comply, noting that the infant’s
vital signs “were not alarming” and that the infant
“slept through the examination.” 67 A heated debate
broke out between the father and the triage nurse,
which ended with the nurse assuring the plaintiffs
that “the baby was fine right now.” The nurse
instructed the plaintiffs to sit in the waiting room,
and told them that a doctor would see them shortly.
Interpreting this to mean that they had overreacted,
the plaintiffs left the hospital a few minutes later,
and the infant died shortly thereafter.68

In the medical malpractice action that ensued, the
trial court found for the plaintiffs and awarded them
$1.85 million in damages. Finding that the requisite
consensual relationship existed between the plaintiffs
and the hospital, and that the assurances of the triage
nurse motivated the plaintiffs to leave the ED without
treatment, the Georgia Court of Appeals affirmed.69

At most hospitals, triage personnel play little, if any,
role in the formal discharge of patients. Because triage
nurses tend to control the flow of patients through the
ED, however, they often influence the decisions of
patients waiting for treatment to a significant degree.

In essence, triage personnel wield the power to steer
patients into treatment or away from it. Unfortunately,
as the triage nurse in South Fulton discovered, the
wrong choice of words or conduct in this setting can
have disastrous legal consequences. 

For similar reasons, hospitals also should refrain
from performing telephone triage. ED personnel
have a hard enough time triaging patients after exam-
ining them in person, but this task becomes even
more difficult when the person conducting the triage
must rely entirely on a verbal description of the
patient’s condition. Hospitals, therefore, should
respond to telephone requests for medical advice by
recommending examination in the ED and by placing
follow-up calls to ensure that such patients actually
receive all necessary care.70

Defenses to Allegations of Triage Negligence
To prevail in a medical malpractice action, the

plaintiff first must prove the existence of a consen-
sual professional relationship with the defendant.71

A hospital can defend successfully against a triage-
related lawsuit, then, by proving that such a relation-
ship never existed. Alternatively, the hospital might
show that the patient voluntarily terminated a previ-
ously established professional relationship, as the
defendant hospital did in Matthews v. DeKalb Coun-
ty Hospital Authority.72 There, a patient came to the
defendant hospital’s ED after experiencing a tran-
sient episode of chest pain. The triage nurse classi-
fied the patient’s condition as “non-life threatening,”
and the patient waited more than four hours for
treatment before finally announcing her intention to
leave. The hospital’s social services representative
pleaded with the patient to stay, but she left the ED
anyway, and died two days later.73 In the medical
malpractice action that followed, the Georgia Court
of Appeals affirmed the trial court’s grant of summa-
ry judgment in favor of the hospital, finding that by
leaving the ED, the patient had voluntarily severed
any causal relationship with the hospital’s actions.74

Since the plaintiff also must prove that the defen-
dant hospital breached the applicable duty of care, a
hospital can prevail as well by demonstrating that it
“used that degree of care or skill which is expected
of a reasonably competent hospital in the same or
similar circumstances.”75 Hospitals accused of
improperly triaging patients have achieved this goal
in the past by showing that they lacked the facilities
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to render the required treatment.76 A hospital might
therefore argue that its ED personnel conducted the
triage process appropriately, but that the volume of
patients waiting for care made it impossible to treat
all of them in a timely manner.77

A third method by which a hospital might defend
against allegations of improper triage is to prove that
the acts or omissions of the triage personnel did not
proximately cause the patient’s harm.78 In Jackson v.
State of Louisiana, for example, the plaintiff drove
her husband to a nearby hospital after he experienced
a seizure. A triage nurse examined the patient and
instructed the couple to “wait their turn.” When the
nurse called the patient in from the waiting room 
two hours later, he climbed onto an examining table,
suffered another seizure, and died. At autopsy, the
seizures were found to have resulted from myocar-
dial infarction. The plaintiff brought a medical mal-
practice action against the hospital, and at trial 
presented an expert witness who testified that an 
“IV and other blood work” should have been started
within 15 minutes of arrival at the hospital. The
plaintiff’s expert admitted, however, that these proce-
dures would not have prevented the patient from suf -
fering another heart attack or seizure. Finding that
the delay in care had not caused the patient’s death,
the trial court entered judgment in favor of the hospi-
tal, and the Louisiana Court of Appeal affirmed.79

The New Jersey Superior Court reached an identi-
cal conclusion in Greene v. Memorial Hospital of
Burlington County.80 There, a mother brought her 10-
year-old daughter to the defendant hospital’s ED after
the child complained of chest pains and lethargy.81

The triage nurse noted that the patient was breathing
shallowly, but nevertheless directed the pair to a wait-
ing area. The child’s condition deteriorated steadily,
and by the time a different triage nurse called the
patient back to the triage booth nearly two hours later,
the child’s heart rate had increased to 170 beats per
minute and her respiratory rate had increased to 80
breaths per minute.82 The triage nurse concluded from
these vital signs that the child was hyperventilating,
and instructed the patient to “relax and count her
breaths in order to slow her breathing.” To make mat-
ters worse, a physician who had not yet examined the
child authorized the nurse to have the patient breathe
into a paper bag.83 The child soon seized, went into
cardiac arrest, and died of pulmonary edema sec-
ondary to viral myocarditis.84 The child’s mother
brought actions for medical malpractice and negligent

infliction of emotional distress against the hospital,
three nurses, a physician, and the professional associ-
ation that provided ED services to the hospital. After
settling with the hospital and its nurses, the plaintiff
proceeded to trial against the remaining defendants.85

The trial court refused to submit the issue of proxi-
mate cause to the jury, and instead granted the defen-
dants’ motion for judgment at the conclusion of the
plaintiff’s case.86 The appeals court affirmed on
grounds that the plaintiff had failed to produce evi-
dence the defendants’ negligence increased the risk of
harm from the patient’s preexisting myocarditis,87 and
that the plaintiff’s grief represented a normal response
to the death of a loved one.88

Those who seek to defend hospitals against
claims of triage-related malpractice should bear in
mind as well that the defendant hospital might enjoy
some form of statutory immunity. While the doctrine
of charitable immunity has all but disappeared from
American law,89 the Federal Tort Claims Act90 and
its state counterparts91 limit the liability of govern-
ment-operated facilities such as Veterans Adminis-
tration and county hospitals. A specialty hospital
that normally does not engage in the provision of
emergency treatment may enjoy statutory immunity
as well from so-called “Good Samaritan” statutes.

Liability under EMTALA
Responding to concerns that hospitals routinely

transferred or turned away emergency patients for
lack of insurance or ability to pay, Congress in 1986
passed EMTALA, otherwise known as the “Patient
Dumping Act.” 92 Intended as a supplement to state
tort actions,93 EMTALA incorporates neither a negli-
gence nor medical malpractice standard in determin-
ing liability.94 Rather, this act imposes strict liability
on hospitals that violate its requirements.95 Anyone
who suffers “personal harm as a direct result” of
such a violation may recover damages against the
hospital.96 A medical facility that sustains financial
harm as a result of an EMTALA violation may
recover damages as well.97 EMTALA provides for
civil monetary penalties, not only against hospitals
that violate the Act,98 but also against physicians
responsible for those violations.99

EMTALA applies to all hospitals that receive fed-
eral Medicare funding and operate EDs.100 A hospital
covered by EMTALA must provide, within the capa-
bilities of its ED, an “appropriate medical screening

6 ED Legal Letter™ — January 2002



examination” to every person requesting one.101 To be
“appropriate” under EMTALA, the screening exami-
nation need not satisfy traditional professional stan-
dards. Rather, the courts generally have required only
that the hospital treat all patients—both paying and
nonpaying—alike.102 Furthermore, if the hospital
finds that an emergency medical condition exists, or
that the patient is in labor, the hospital must provide
treatment to stabilize the patient’s condition.103 When
the hospital cannot adequately care for the patient, it
must provide transfer to a more appropriate facility.104

A cause of action may arise under EMTALA in two
ways, then. First, a hospital may incur liability in fail-
ing to provide the required screening examination,105

and second, the claimant may show that the hospital
became aware of a medical emergency as a result of
the screening examination, but failed to stabilize the
patient or provide the necessary transfer.106

Since triage personnel normally serve as gatekeep-
ers for the ED, EMTALA violations sometimes arise
as a result of triage decisions. A Louisiana Court of
Appeal case, Clark v. Baton Rouge General Medical
Center, demonstrates how an inappropriate triage
decision may lead to a violation of EMTALA’s
screening requirement.107

Case #3 
Clark v. Baton Rouge General Medical Center 108

On May 13, 1989, named Rosemary Roubique
arrived by ambulance to the ED of Opelousis (LA)
General Hospital after suffering a massive stroke.109

At the request of the patient’s family, the hospital staff
contacted Ms. Roubique’s cardiologist, who ordered
transfer to the defendant hospital, Baton Rouge Gen-
eral. At Baton Rouge, ED nurses performed elements
of triage, including analysis of vital signs, but a recep-
tionist advised the patient’s family that Ms. Roubique
could not receive treatment there because her insur-
ance carrier had designated yet another facility, Our
Lady of the Lake Hospital, as her primary health care
provider.110 Ms. Roubique’s relatives responded that
they would assume responsibility for expenses associ-
ated with emergency care, and refused to allow anoth-
er transfer.111

While the various parties debated the insurance
issue, the ED staff attached Ms. Roubique to a car-
diac monitor and placed her in a bed directly across
from the ED nurses’ station. A nurse contacted the
cardiologist who had ordered the original transfer,

but the doctor declined to resolve the matter, stating
that he was “no longer on call.” The nurse reported
Ms. Roubique’s condition to another doctor by tele-
phone, and this doctor ordered an electrocardiogram,
chest X-ray, and blood work, as well as cardiology
and neurology consultations, but did not actually
come to the ED to examine the patient.112

For more than two hours, Ms. Roubique remained
in a state of ED limbo. The hospital staff allowed her
to occupy a bed, yet she received no care other than
cardiac monitoring. At one point Ms. Roubique began
to vomit. She attempted to pull the oxygen mask
away from her face, but her daughters, who had not
noticed the vomiting and misunderstood their moth-
er’s intentions, held the vomit-filled mask against her
face and pressed the nurses’ call button. Receiving no
response, they ran into the hallway, pleading for assis-
tance, but the nurses refused to touch Ms. Roubique,
telling the patient’s family that her insurance did not
cover treatment at Baton Rouge General.113 Instead, a
member of the ED staff deposited bed linen at Ms.
Rubique’s feet and walked away, leaving the patient
to lie in her own vomit.114

Eventually a neurologist elicited a “very abbrevi-
ated” medical history from Ms. Roubique’s family.
After a brief neurological examination, he conclud-
ed that Ms. Roubique’s condition was stable enough
for transfer, and an ambulance carried her to Our
Lady of the Lake Hospital.115 There she developed
arrhythmias, progressive respiratory compromise,
and another stroke that led to her death.116

Ms. Roubique’s children and surviving spouse
brought suit in Louisiana State Court.117 A jury found
that Baton Rouge General had breached EMTALA by
failing to provide the required emergency medical
screening,118 but that it had not failed to stabilize Ms.
Roubique’s condition before transferring her to our
Lady of the Lake Hospital.119 The jury also found that
while the hospital breached the standard of care owed
to Ms. Roubique, that breach did not proximately
cause her death. In calculating damages, the jury
assigned 25% liability to the hospital and 75% liability
to a pair of treating physicians not named in the suit.
The jury awarded damages to Ms. Roubique’s estate
in the amount of $10,000 for physical pain, suffering,
and mental anguish. In addition, the jury awarded
damages of $20,000 to Ms. Roubique’s spouse and
each of her children for mental anguish and loss of
companionship, love, and affection, and an additional
$364 for medical expenses.120
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On appeal, Baton Rouge General argued that
Ms. Roubique’s relatives never requested a medical
screening on her behalf.121 The hospital also
claimed that EMTALA did not apply, since Ms.
Roubique arrived at Baton Rouge General suffering
from no “emergency condition.” And finally, the hos-
pital contended that Ms. Roubique had come to
Baton Rouge General only at the direction of her car-
diologist, and therefore did not “present herself” to
the hospital so as to trigger the duty of an appropriate
medical screening as required by the statute.122

The Louisiana Court of Appeal disagreed. Finding
that Ms. Roubique had come to Baton Rouge General
in critical condition, and without previous examination
by her cardiologist, the court held that Ms. Roubique
was entitled to an emergency medical screening under
EMTALA.123 The court also noted that in refusing to
treat Ms. Roubique, Baton Rouge General had deviat-
ed from its own ED policy, which mandated the provi -
sion of a “medical evaluation” to every person request-
ing one.124 The appeals court therefore held that the
evidence supported the jury’s determination that Baton
Rouge General had failed to provide an appropriate
medical screening as required by EMTALA.125 The
plaintiffs challenged the jury’s finding as to the stabi -
lization issue, but in light of overwhelming expert
medical testimony that Baton Rouge General had
transferred Ms. Roubique properly, the appeals court
affirmed this portion of the verdict as well.126

Here, the defendant hospital had the opportunity
to avoid EMTALA liability through a very simple
action. Like the patient in Gordon, Ms. Roubique
found herself triaged into the ED’s version of a
dead-end street. Rather than using the triage process
to guide Ms. Roubique to the most appropriate type
of care, the triage nurse at Baton Rouge General
completed a perfunctory examination and thereafter
left the patient unattended until a transfer could be
arranged. Since the jury later found Ms. Roubique’s
condition stable enough for transfer, the hospital
could have escaped EMTALA liability entirely had
the nursing staff simply arranged for a more com-
prehensive initial examination.

Defending Against Triage-Related Claims
Unlike medical malpractice claims, which are

based almost exclusively on common law principles,
EMTALA claims derive from a single federal
statute. One who endeavors to represent a hospital

against such a claim must begin with a thorough
knowledge of EMTALA’s requirements.

To prevail in an EMTALA claim, the plaintiff
must demonstrate that the defendant hospital: 1)
failed to provide an appropriate screening examina-
tion,127 or 2) failed to transfer a patient who present-
ed with an emergency condition or in labor.128

Whether such a violation has occurred is a question
of fact.129 A defendant hospital may defeat an
EMTALA screening-examination claim, then, by
showing that triage personnel did, in fact, perform
an appropriate examination.130 To qualify as “appro-
priate,” such an examination need not be sufficiently
comprehensive to defeat a malpractice claim.131

Instead, most courts have held that a screening
examination is “appropriate” for EMTALA purposes
so long as the hospital examines paying patients in
the same manner as nonpaying patients.132

Plaintiffs commonly attempt to show disparate
treatment by producing evidence that the hospital
departed from an established screening policy. 133 At
times, the defendant can respond to such allegations
by showing that the actions of the triage personnel
really did conform to such a policy. If the hospital
cannot produce such evidence, it may instead argue,
as did the Amarillo Hospital District in Casey v.
Amarillo Hospital District, that the policy violation
did not cause the patient to be treated differently than
any other patient.134 In Casey, the plaintiffs contend-
ed that a triage nurse’s failure to take a complete set
of vital signs on a septic child, as required by hospi-
tal policy, constituted a violation of EMTALA’s
screening examination requirement. The hospital
successfully countered this allegation with expert tes-
timony that the child “received the same initial
screening examination as any other patient would
who presented with the same complaints and symp-
toms,” notwithstanding the nurse’s failure to obtain a
blood pressure at triage.135 In defending a hospital
against an EMTALA claim, one should remember, as
the New Mexico Court of Appeals noted in Godwin
v. Memorial Medical Ctr., that “[d]e minimus devia-
tions cannot support liability for disparate treatment
under the Emergency Act.”136

Other plaintiffs attempt to demonstrate disparate
treatment by focusing on motive. Some courts have
interpreted EMTALA as requiring a showing by the
plaintiff that the defendant’s decision to transfer or
discharge a patient was motivated by lack of insur-
ance or other financial considerations.137 As the
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Texas Court of Appeals observed in Casey, however,
the express language of the statute “provides in clear
and unambiguous language that ‘any individual’
coming to an emergency room must be afforded an
appropriate medical screening examination.”138 This
language has led every federal appellate court that
has considered the issue, with the exception of the
Sixth Circuit in Cleland v. Bronson Health Care
Group, to conclude that a plaintiff may state a cause
of action under EMTALA even in the absence of
such a showing.139 Furthermore, the United States
Supreme Court held in 1999 that plaintiffs need 
not establish motivation of any kind to prove that a
hospital violated EMTALA’s stabilization require-
ment.140 In defending against EMTALA claims,
then, hospitals should not expect to prevail simply
because the plaintiff cannot prove improper motive
on the part of the defendant.

A patient has the right to refuse a screening exami-
nation, thereby providing a defense against claims of
violation. This is referred to as a voluntary withdraw-
al, as provided by Section 1395dd(b)(2) of the Act
expressly requires four conditions in the case of
refusals.141 First, the hospital must offer to provide a
screening examination and emergency treatment.142

Second, the hospital must inform the patient of all
risks and benefits associated with such services.143

Third, the patient must decline the hospital’s offer of
examination or care,144 or must request transfer to
another facility in writing while knowing of the hos-
pital’s obligation to provide treatment.145 And fourth,
the hospital must take all reasonable steps to obtain
the patient’s written, informed refusal of consent.146

A hospital, therefore, may escape EMTALA liability
by showing that it performed these acts. Because the
courts generally view EMTALA as imparting strict
liability, however,147 the burden in most cases falls on
the defendant hospital to show that the patient volun-
tarily withdrew a request for treatment.148

A similar built-in defense exists with regard to
EMTALA’s stabilization requirement. Section
1395dd(b)(3) allows a hospital to forgo the transfer of
an emergency patient who refuses to consent to such
action. As with the provision that permits hospitals to
forgo examination and treatment of reluctant patients,
this section of the Act requires the hospital to inform
the patient of associated risks and benefits, and to
secure the patient’s written statement of refusal when
possible. Complying with these requirements will
allow a defendant hospital to defeat a claim that it

committed an improper transfer.
Some hospitals have found that personal interac-

tion between an attending physician and patients
facing delays in care helps to prevent the premature
departure of seriously ill patients from the ED. By
coming to the waiting room and discussing the risks
of leaving, a physician gains the opportunity to
explore the patient’s complaint more thoroughly, to
reassure waiting patients that they will eventually
receive care, and to address complaints of inappro-
priate triage decisions. Studies in the prehospital
arena have shown that reluctant patients are more
likely to accept ambulance transportation to an ED
following a radio or telephone conversation with an
attending physician, so it makes sense to apply the
same risk management strategy to patients in ED
waiting rooms.

Conclusion
Triage, whether performed by a nurse, physician,

or receptionist, creates a legal hazard for every hos-
pital with an ED. Hospitals may incur liability for
turning away patients prematurely, for inappropri-
ately delaying treatment, and for failing to monitor
patients waiting for care.

Hospitals can sidestep triage-related liability,
however, by following relatively simple strategies.
First, the hospital must ensure that qualified person-
nel perform this function. Hospitals have incurred
civil liability for the negligent supervision of triage
personnel,149 and according to most authorities, this
problem can best be avoided by utilizing experi-
enced, specially trained registered nurses.150 Hospi-
tal administrators should take special care to ensure
that all ED personnel who perform triage receive
training in the requirements of EMTALA.

Each hospital must develop clear and comprehen-
sive triage policies. Administrators must supervise
triage personnel to ensure that they comply with
these policies. For the most part, hospitals should
avoid telephone triage. Instead, triage personnel
should recommend ED examination, and someone
from the hospital should place a follow-up call to
ensure that the patient receives adequate care.

Triage personnel should refrain from assuring
patients that their conditions are not serious. To do
so invites premature departure from the ED by crit-
ically ill patients. Patients must be triaged as quick-
ly as possible, and ED personnel should strive to



keep waiting times short. Qualified personnel must
monitor the condition of waiting patients at regular
intervals, regardless of the patient’s complaint. ED
personnel must never delay treatment to obtain
insurance information.

In all instances, the person responsible for triage
must thoroughly document the patient’s condition
and treatment, from the moment the patient arrives
in the ED until another qualified individual assumes
responsibility for care. Such documentation will
prove invaluable should the hospital face a triage-
related malpractice or EMTALA claim. 
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CE/CME Questions

1. Triage nurses should refrain from telling
patients waiting for care that their conditions
are not serious because:
A. the patient may leave the emergency 

department prematurely.
B. to do so would create a contract between the 

patient and the hospital.
C. such statements often lead to disagreements 

between waiting patients.
D. the patient might sue the nurse for defamation.
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2. To avoid civil liability on the part of the hospital,
triage nurses must do all of the following except:
A. monitor the condition of waiting patients.
B. triage patients by telephone.
C. familiarize themselves with the requirements 

of the Emergency Medical Treatment and 
Active Labor Act.

D. ensure continuity of prehospital care.

3. Under EMTALA, a hospital need not treat a
patient who:
A. arrives at the emergency department via private

automobile.
B. voluntarily withdraws his request for treatment

after being informed of all relevant risks.
C. has no medical insurance.
D. suffers from a serious, but not life-threatening, 

condition.

4. To prevail against a hospital on a claim of triage-
related malpractice, a patient must prove which
of the following?
A. That emergency department personnel directed

him to sit in the waiting room for an extended 
period of time

B. That he arrived at the emergency department 
with a life-threatening condition

C. That emergency department personnel could 
have treated him sooner than they did

D. That the hospital breached its duty to treat 
him, and that this breach was the proximate 
cause of his harm
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Medicolegal Death IssuesIn Future Issues:

CE/CME Objectives

[For information on subscribing to the CE/CME program,
contact customer service at (800) 688-2421 or e-mail

customerservice@ahcpub.com.]
The participants will be able to:
• identify high-risk patients and use tips from the program

to minimize the risk of patient injury and medical mal-
practice exposure;

• identify a “standard of care” for treating particular condi-

tions covered in the newsletter; 
• identify cases in which informed consent is required;
• identify cases which include reporting requirements; and

• discuss ways in which to minimize risk in the ED setting.
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