
Future looks bleak as malpractice 
premiums continue upward spiral 
Insurers increasing rates to make up for past mistakes, rise in jury awards

Malpractice insurance premiums have dramatically increased in the
past year and the future looks just as bad, maybe worse. Insurance
industry analysts are warning risk managers to brace for sharply

increased insurance premiums in the next year as insurers try to adjust to a
decade of underpricing their products.

Rates are soaring higher than anyone has seen since the mid-1980s,
with many insurers raising rates more than 30%. The sharp increases
began in 2000, when insurers began to feel the effects of years of price
competition that left many insurers unprepared for the cost of claims.
The trend picked up speed in 2001, and observers say they see worse
days ahead.

“It looks pretty grim,” says R. Stephen Trosty, JD, MA, director of risk
management at American Physicians Assurance Corp. in East Lansing,
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MI. “I don’t think we’ve seen the crest yet. It can
still get worse before it starts getting better.”

Trosty agrees with most other observers that the
health care industry will see at least another year of
increasing malpractice insurance premiums before
costs level out. Similar concerns come from Larry
Smarr, president of the Physician Insurers Associa-
tion of America, a national association of 53 physi-
cian- and dentist-owned or directed medical
liability insurance companies that collectively
insure more than 235,000 physicians and dentists.
“Things will get worse,” he says. “It’s not good
news. It’s bad and it’s going to get worse, I’m
afraid.”

Increases across the board

Thirty-percent increases are the norm in some
states and for some insurers, but financial analyst
A.M. Best reports that even the insurers consid-
ered most conservative with rates — those owned
by doctors and hospitals — are increasing premi-
ums by 10% to 18%. With the recent increases,
doctors in New York and Florida commonly pay
more than $100,000 for $1 million in coverage.

Many insurers also are reducing coverage
amounts and raising deductibles, another way to
raise the overall cost of insurance. Insurers blame
the increases on the recent trend toward larger
jury awards, saying they are only passing on the
cost of doing business. The number of malprac-
tice cases has held steady for years, but Jury
Verdict Research in Horsham, PA, reports that the
average jury award was $3.49 million in 1999, up
an astounding 79% from $1.95 million in 1993. 

Malpractice cases are costing more these days,
but analysts say that is not the only reason for the
huge increase in rates. Perhaps even more influ-
ential is the fact that insurers grossly miscalcu-
lated insurance premiums in the 1990s. The result
was that health care providers were getting a
sweet deal for years and now the premiums are
being raised to rates that more accurately reflect
the insurers’ costs.

Smarr explains that the chain of events started
in 1983, when “claim frequency was headed up

like a rocket.” The insurers raised rates, but then
claim frequency peaked a few years later. Since
medical malpractice claims are paid about 54
months after they happen, it takes a while for the
industry to recognize a change in direction. That
meant rates were too high in the late 1980s and
companies had a lot of excess profits.

Those profits and the too-high rates allowed
companies to get very competitive. Too competi-
tive, it turned out. “We had it good for a while and
never realized it,” Trosty says. “Unfortunately,
sometimes in the desire to increase business a com-
pany doesn’t always remain true to solid under-
writing procedures. They take on more risk for less
money because they want the business. After a
while, that’s going to catch up to you.”

And it did in the mid- to late 1990s, Trosty
says. Insurers were hit with a double whammy
when they realized they had underpriced their
coverage, and then claims severity shot through
the roof as well. The 1990s were really a buyer’s
market for malpractice insurance — though any-
one paying the bills for an OB/GYN practice
would find that hard to believe — and reinsur-
ance was easy to get. (Reinsurance is like insur-
ance for the insurance company; it pays when the
insurance company has a big claim to cover.)
Since reinsurance is a key hurdle in entering the
insurance market, many new insurance compa-
nies flooded the market and offered very compet-
itive rates.

“They came in with low prices to entice cus-
tomers, sometimes known as buying business,”
Trosty says. “The result was that a lot of carriers
were pricing premiums below where they needed
to be, let alone enough to make a profit. That’s
why you saw a lot of carriers go in to bankruptcy
or other dire financial straits.”

When insurers started paying more for claims,
reinsurers started paying more than they expected
to cover the insurers’ losses so they started going
out of business. Suddenly, reinsurance wasn’t so
easy to find and wasn’t so cheap. In some parts of
the market, such as long-term care, claims fre-
quency and severity increased even more and
forced many insurers out of the market.
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All of those factors came together at the same
time, and malpractice insurers suddenly woke up
from their 1990s stupor and started raising rates as
fast as they could print the notification letters.
Trosty points to another factor that may have
increased claims frequency and severity in the past
couple of years. The 1999 Institute of Medicine
(IOM) report on medical errors, To Err is Human,
greatly increased awareness among the general
public of medical errors, and Trosty hypothesizes
that it could have prompted lawsuits. 

“The IOM report had gone a long way toward
educating the medical community and patients,
but sometimes it makes people look harder at
things they might have dismissed,” he says.
“And it drew attention to the fact that the medi-
cal community is not always forthright about
medical errors and injuries, and that has caused
some anger. With the anger comes the desire to
get the answers or to get even.”

Position yourself for best rates

Ongoing developments in the health care sys-
tem could aggravate the situation and spur even
higher rates in the next few years, Smarr predicts.
Efforts to make it easier for patients to sue health
plans could affect insurance rates, for instance,
because plaintiffs will find a way to include
providers in those cases.

“And if we don’t get tort reform, I only see
rates going higher,” he says. “A million-dollar
payment is not a big deal anymore, and until we
get a hold on the trial attorneys and how they are
milking the system, I see no end in sight.”

The future looks expensive, so Trosty says risk
managers should react by positioning themselves
for the very best rates available. If you want to
lessen the pain of the increases, show the insurer
that you’re a good risk. (See article, right, for
more on how to get the best rate.)

Smarr says there also is a lesson to be learned
from the experience. Even though the health care
industry as a whole benefited for years from low
insurance rates, some providers were burned
when those insurers went out of business or suf-
fered other financial problems that compromised
their coverage. And many others are having to
deal with the sudden budget crisis of insurance
premium increases in the double digits. Watch for
deals that sound too good to be true.

“Everyone should be aware that there really is
no free lunch in this business,” he says. “When
you see one carrier offering a product at a greatly

discounted price, you need to take a long hard
look at that company. You may end up with no
insurance.”  ■

Blow your own horn to 
prove you’re the best risk

Risk managers can’t stop the insurance indus-
try from raising insurance premiums, but you

can make sure you get the very lowest rates avail-
able. R. Stephen Trosty, JD, MA, director of risk
management at American Physicians Assurance
Corporation in East Lansing, MI, says this is no
time to be shy.

Premiums are going up, but they’re not going
up at the same rate for every hospital. If you
deserve the better rate, now is the time to say so.

“You have to blow your own horn,” he says.
“Don’t be content to let the insurer just look at
claims and severity, especially if they’re not all
that great. You must take the initiative and make
your case for a lower rate, because if you don’t,
you’ll just be one more provider getting hit with 
a huge increase.” Trosty suggests these moves to
get the lowest available premium:

• Review your policies and procedures (P&P),
then show them off. Review your P&P to make
sure you’re handling potential litigants in the most
proactive way possible. Analyze the approach your
staff take when there is an adverse event. Do you
have mechanisms in place for talking honestly to
the patient without necessarily indicating that mal-
practice has occurred? Do you trace problems to
their origin and learn how to prevent them?

“Show the insurer that these are more than just
policies in a big book on the shelf,” Trosty says.
“Show that you actually use them. Show the cor-
rective action you take after an incident and how
you use your policies and procedures to respond
and learn from them.”

• Avoid admitting fault too soon. There has
been a lot of emphasis lately on communicating
with patients after adverse events and honestly
conveying the facts. That’s a fine attitude, but
Trosty cautions that you must not be too eager to
admit fault. Your insurer will be reassured to hear
that you don’t jump the gun.

“Sometimes when the pendulum has been too
far on one side, it goes far in the other direction
when we try to correct the situation,” he says.
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“Take the time to investigate.”
• Investigate near misses. Risk managers

should do a better job of collecting data, especially
on events that never result in a lawsuit. The near
misses deserve serious investigation and can offer
major lessons. Make sure your insurer knows that
you investigate those near misses and try to learn
from them.

• Show your works in progress. Many signifi-
cant improvements are long-term projects, so you
may not be able to point to them yet as a com-
pleted effort with proven results. But you still
should point them out to your insurer. Moving to
electronic records, for instance, can take years to
implement. While you’re working on it, show the
insurer what you’re doing and why. “Some things
can’t be done overnight, but show that you’re
working toward them and have a timetable for
implementing them,” he says. “That matters.”  ■

High premiums for docs 
to cut back on purchases

High malpractice insurance premiums are
having a chilling effect on health care, forc-

ing doctors to cut back on necessary supplies and
services, according to a survey of Pennsylvania
physician practices.

Spurred by skyrocketing malpractice awards,
physicians are closing smaller branch offices and
cutting back on office staff, says Howard A.
Richter, MD, president of the Pennsylvania
Medical Society. Patients are feeling the effect in
the form of fewer available health care services.

“The soaring cost of liability insurance may be
dragging down the availability of health care,”
Richter says. “Our primary concern is the effect of
the malpractice climate on patients’ access to med-
ical care. The quality of our medical resources
should not be compromised by unnecessary eco-
nomic factors and, sadly, that’s what’s beginning
to happen.”

A recent survey of Pennsylvania Medical
Society members backs him up. The response
shows that 72% of the doctors said they have
deferred buying new equipment or hiring new
staff due to sudden increases in their liability
costs. To prevent the siphoning of dollars from
health care improvements, the Pennsylvania
Medical Society made the reform of medical lia-
bility laws its top legislative priority for 2001-02.

“We’re working to reform — not abolish —
medical liability laws,” Richter says. “We support
the existence of reasonable laws that protect
patients. But abuse of the system with frivolous
lawsuits and unreasonable jury verdicts has
financially strained the majority of Pennsylvania
physicians struggling with outlandish insurance
premiums.”

High costs in Pennsylvania

Medical liability insurance costs more in
Pennsylvania than almost anywhere else in the
nation, according to statistics supplied by the medi-
cal society. Doctors there pay higher rates by far
than their peers in every medical specialty in seven
surrounding states. And the rates keep going up.
On the heels of a 21% to 60% rate hike for 2001,
insurance carriers have requested increases as high
as 70% for 2002. Driving premiums through the
roof are excessive sums awarded in malpractice
suits. Pennsylvania ranks second among states in
terms of total payouts for medical litigation. “The
numbers are off the charts,” Richter says.

Combined judgments and settlements for fiscal
year 2000 amounted to $352 million — roughly
$30 per state resident and nearly 10% of the U.S.
total. To fend off litigation and cope with steep
premiums, Richter says doctors are being forced
to take these defensive measures:

• They feel pressured to order extra tests that
could be expensive or unnecessary.

• Medical practices are discontinuing high-risk
services, such as delivering babies. Richter tells of
an OB/GYN group where insurance premiums
nearly tripled in 2001 to almost $1 million. When
two of their seven physicians stopped delivering
babies, the rates were cut in half.

• Many medical school graduates are shying
away from specialties, like OB/GYN, that are
magnets for malpractice suits. The result: fears of
a shortage in several specialties and a harder time
for patients trying to find needed treatment.

• Some older doctors are throwing up their
hands and calling it quits altogether, taking valu-
able years of medical experience with them.

“It doesn’t take a rocket scientist to see that the
malpractice quagmire is bogging down the entire
health care system and shortchanging patients,”
Richter says. “Reforming the liability laws to
eliminate frivolous malpractice suits and reduce
unrealistic damages will free up funds needed to
enhance the healing environment and improve
our health care system.”  ■

4 HEALTHCARE RISK MANAGEMENT ® / January 2002



Threats create a need to 
coordinate with providers

As the nation’s health care system continues to
prepare for terrorist attacks, risk managers are

finding new tasks that may pose unforeseen chal-
lenges. Risk management leaders caution, however,
that you should not focus so much on those difficul-
ties that you put up roadblocks when your health
care provider is trying to take necessary steps.

Risk managers will find a number of new tasks
to tackle in the coming months, most of them
related to improving the hospital’s disaster plans.
Though you should take those tasks seriously,
you shouldn’t be overwhelmed by the risk man-
agement implications of the changes, advises
Grena Porto, RN, ARM, DFASHRM, senior direc-
tor of clinical operations at VHA Inc. in Berwyn,
PA, and past president of the American Society
for Healthcare Risk Management. 

She cautions that risk managers could become
the naysayers at a time when they should focus
on being part of the team.

“The nation is at war, so let’s not throw up
roadblocks where none are needed,” she says.
“We’re trying to get away from the image of risk
managers as the people who always point out the
negative and get in the way of progress. That’s
not what we are and this is a good opportunity to
show that.”

Don’t cry wolf

But risk managers have a fine line to walk, she
admits. There are some legitimate risk manage-
ment concerns arising from the health care indus-
try’s response to terrorism — confidentiality
concerns, for example — and Porto says she has
no doubt that risk managers will be on top of
those issues. She’s more worried that they will go
overboard.

“This should be a team effort among everyone in
the organization, and the risk manager should
work hard to be a constructive part of the team,”
she says. “We don’t want to start crying wolf now.”

Risk managers likely will be concerned about a
recent directive from the Joint Commission on
Accreditation of Healthcare Organizations that
calls for more explicit, in-depth coordination
between health care providers in a local commu-
nity. That could lead to some dicey confidential-
ity problems. 

The Joint Commission recently added a new
requirement to E.C.1.4, the standard requiring
each organization to have an emergency manage-
ment plan. Noting that “the experiences of health
care organizations responding to the September
2001 terrorist attacks in New York City and
Washington, DC, “showed gaps in the way hospi-
tals cooperate during a community disaster, the
Joint Commission added a clause requiring
“cooperative planning.” The goal of that plan-
ning should be to facilitate the timely sharing of
information about:

• essential elements of their command struc-
tures and control centers for emergency response;

• names, roles, and telephone numbers of indi-
viduals in their command structures;

• resources and assets that could potentially be
shared or pooled in an emergency response;

• names of patients and deceased individuals
brought to the organizations to facilitate identifi-
cation and location of victims of the emergency.

Robert Wise, MD, vice president in the divi-
sion of research at the Joint Commission, says the
commission realized that in a communitywide
disaster, “it’s not going to work to have each
organization trying to decide what to do on their
own.” Wise notes that though the new language
has only been added to the intent section of the
standard, meaning it is technically not a new part
of the standard, surveyors will check for compli-
ance with this new clause.

“We will want to see evidence of this later on,”
he says. “This is a change in a requirement; it’s
not important whether it’s in the intent or the
standard.”

Porto says the new requirement will force most
providers into relationships they’ve never had
with competitors across town. Current commu-
nity disaster coordination usually focuses on
triage and making sure there are enough health
services for a mass-casualty incident, but the
New York attacks revealed a major weakness:
there was no central system for listing patients
treated at a number of hospitals. Family and
friends were forced to wander the streets, visiting
every hospital to look for a missing loved one.

“We hope not to see that again,” Wise says. 
The Joint Commission indicates that the best

way for a hospital or other provider to coordinate
with others in the community would be through
the existing structures such as local hospital
councils or state hospital associations. That is
where some risk management issues may crop up
because the new focus is on information exchange.
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One expert on health care confidentiality says
there are some issues to work out, but that the
real risk may not be as bad as it first sounds.

George Schroeder, BSN, Med, JD, is a princi-
pal with RiskNet Consulting in Westminster, CA.
He says state privacy laws may pose the biggest
challenge for risk managers.

“It is easier said than done to share this infor-
mation,” he says. “What is confidential will vary
from state to state. The problem with the Joint
Commission is that they are a great advisory
body but they have no authority to supercede
state law. They are basically encouraging you 
to maximize what is appropriate to share.”

Schroeder points out that the Joint Commission
requirement applies only to a disaster situation. It
does not require a central database that is avail-
able all the time so a person can walk into any
hospital and find out where a patient is being
treated. In that context, risk managers might find
little to balk at when the hospitals set up a plan
for sharing patient names. But he has one impor-
tant caution for risk managers.

“Remember that the intent here is really only to
share a list of names, not much else,” he says. “If
you see that the plan is spiraling and you’re get-
ting into sharing more than that, then you could
have a problem and you might have to put a stop
to that. The people in New York just wanted a
name and a hospital so they could find people.
That’s all.”

Share your privacy concerns

Keeping to that minimum amount of informa-
tion should make it easy to comply with state
laws, Schroeder says. A patient list is not neces-
sarily confidential, but any further information
about the patient usually is.

The Chicago-based American Hospital
Association (AHA) has released new guidelines
for releasing information on the condition of
patients, in response to the concern about
improved information flow after a terrorist attack
or other disaster. The recent advisory updates the
AHA’s 1997 Guide for the Release of Information on
the Condition of Patients. As part of your disaster
plan revamping, the AHA suggests you share the
guidelines with public relations and human
resources staff, legal counsel, chief privacy officer,
and the heads of your compliance and risk man-
agement departments, among others. The guide-
lines also should be incorporated into the overall
disaster readiness plans, and the AHA suggests

that your public relations staff share the guide-
lines with local reporters so they will know what
to expect when looking for information. It also
might be a good idea for the public relations
director to hold a joint media briefing with area
hospitals during an emergency. (See article, p. 7
for more on the AHA guidelines.)

EMTALA and pathogens

Porto points out that one worry among risk
managers has been effectively dealt with by fed-
eral regulators. With all the concern about a bio-
logical terrorist attack, some risk managers
worried that it would be practically impossible
not to violate the Emergency Medical Treatment
and Active Labor Act (EMTALA) without expos-
ing hospital staff to the pathogen. (EMTALA
requires that patients be evaluated and stabilized
before transferring to another facility.) But the
Health and Human Services’ Office of the
Inspector General recently issued a statement
clarifying that EMTALA is not violated if the
facility is incapable of treating the victim of a
biological attack.

The statement says hospitals must meet
EMTALA obligations during a terrorist attack
“within the hospital’s capability and capacity,
and/or within the provisions of a community
response plan developed by a state or local gov-
ernment.” It goes on to say that there may be sit-
uations “where referral of a potentially exposed
patient prior to the actual examination is appro-
priate.” When a communitywide program for
responding to such an event has been put in
place, examination at the first hospital where the
patient presents may not be required.

“There may be cases in which state or local
governments have developed community
response plans that designate specific entities
[hospitals, public health facilities, etc.] with
responsibility for handling certain categories of
patient in bioterrorism situations,” the statement
says. “The transfer or referral of these patients in
accordance with such a community plan would
not violate the hospital’s EMTALA obligations.”

(Editor’s note: For more information on preparing for
terrorism and other disasters, see the Joint Commission’s
publication, “Perspectives.” The December 2001 issue is
a special report on emergency management and contains
a wealth of useful information. The issue is available on-
line for free at www.jcrinc.com/subscribers/perspectives.
asp?durki=187.) ■
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AHA guidelines urge 
protection of privacy

Much of the new American Hospital Associa-
tion (AHA) guidelines on patient privacy

are driven by the Health Insurance Portability
and Accountability Act (HIPAA) of 1996, which
specifies the purposes for which information may
and may not be released without authorization
from the patient. The new guidelines make these
major points:

• Inquiries must contain the patient’s name,
unless the inquiry comes from clergy.

• You may release the patient’s one-word
condition and location without obtaining prior
patient authorization.

• The terms to describe a patient’s condition
are undetermined, good, fair, serious, and critical. 

• The patient’s location within the hospital
(such as room number) can be included in the
hospital directory to facilitate visits by friends
and family and delivery of flowers and gifts, but
the location within the hospital should not be
given to the media.

• The patient must provide written authoriza-
tion before the hospital can release a detailed
statement or allow photographs or interviews
with the patient.

• Patients can opt out of providing any infor-
mation at all. This includes confirming or deny-
ing the patient’s presence in the facility.

• The health care provider should not release
any information that could embarrass or endan-
ger patients. This includes confirming that the
patient has an infectious disease.

• The risk manager should exercise good judg-
ment when the patient is unable to express a pref-
erence regarding the release of information. 

• Celebrities, public officials, and any patient
involved in a case that is a matter of public record
are entitled to the same protection as any other
patient. Even if a patient is involved in a crime, for
instance, and information is available from the
police as a public record, that does not change the
hospital’s obligations to protect confidentiality.

• When feasible, notify the next-of-kin first.
• Don’t hesitate to cooperate with other hospi-

tals or relief agencies.
• When appropriate, release general information

to help dispel public anxiety. For example, you may
say that the hospital is treating four adults injured
in the explosion, and they are all adult males.

• Work effectively with the media and cooper-
ate within the limits of these guidelines.

(For the entire text of the AHA guidelines, 
see the web site at www.aha.org/Emergency/
Readiness/MaGuideInfoPatientB1108.asp.)  ■

$11 million settlement 
in brain damage case

ADallas court has approved an $11 million set-
tlement between an Oklahoma woman and

her son and the hospital and physician she accused
of causing her son’s severe brain damage during
his birth.

Baylor Medical Center at Garland paid $10.8
million of the settlement, withErik Gunderson,
MD, paying the remaining $200,000, according to
Dallas attorney Jeffrey Rasansky, JD, who repre-
sented the plaintiff. Kristi Hamilton claims that
Baylor and Gunderson failed to recognize signs of
fetal distress while she was in labor, and that she
was allowed to continue to labor when she should
have had an emergency cesarean section. When it
was apparent she could not deliver her son vagi-
nally, she then was given one.

Kevin Hamilton, who had no heart rate when he
was born, suffers from profound brain injuries that
require a feeding tube. He will require intense med-
ical supervision his entire life. “This settlement will
merely help Kristi Hamilton pay for the care her
son will require for as long as he lives,” Rasansky
says. “She would gladly exchange every dime in
return for her son’s health.”  ■

Sentinel Event Alerts still 
useful, but not for scoring

Risk managers can breathe a sigh of relief now
that a much-criticized plan to use the Joint

Commission’s Sentinel Event Alerts for scoring is
being abandoned, for now at least. But don’t let
down your guard entirely: the plan could be
revived at a later date and the Joint Commission
still expects you to put the Alert information to use.

For months, the Joint Commission planned to
use the Sentinel Event Alerts for calculating a hospi-
tal’s patient safety management score. Published
periodically by the Joint Commission, the Sentinel
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Event Alerts focus on a particular type of sentinel
event and provide advice on how to avoid them.
Under the original plan, the Alerts were to be used
as criteria for determining how well a hospital has
addressed patient safety. Surveyors would con-
sider each Alert as a lesson on that particular haz-
ard and then accredited hospitals would have to
put those lessons to use.

Risk managers and other hospital leaders were
highly skeptical of the plan, according to Ken
Shull, FACHE, president of the South Carolina
Hospital Association in West Columbia. Shull
chairs the Joint Commission’s Accreditation
Process Improvement Implementation Task Force.
He says many risk managers feared the plan was
just unrealistic, that the Joint Commission was
expecting hospitals to move too quickly in
response to the Sentinel Event Alerts. 

Recently, in response to that criticism, the
Joint Commission announced “a moratorium 
on the scoring of health care organization 
with Sentinel Event Alert recommendations.”
Surveyors will not score hospitals on compli-
ance with the alerts and figure that into the facil-
ity’s patient safety management score, but that’s
not necessarily the end of the story. The Joint
Commission makes clear that risk managers still
should pay close attention to the Alerts and
incorporate its lessons whenever possible.
Spokeswoman Janet McIntyre also notes that
the plan was not killed off entirely. The morato-
rium could be lifted at a later date, she says. 

“Current standards require organizations to
review all Sentinel Event Alert recommenda-
tions, determine their applicability to their
organization’s services and, where applicable
implement the recommendations or reasonable
alternatives within 90 days of publication in
Joint Commission Perspectives,” according to
the Joint Commission statement. “Although the
implementation of recommendations will not be
scored during the moratorium, surveyors will
assess, for consultative purposes, the organiza-
tion’s knowledge of Sentinel Event Alert recom-
mendations and how the organization plans to

implement these recommendations.”
The statement says, “Although the implemen-

tation of recommendations will not be scored
during the moratorium, surveyors will assess, for
consultative purposes, the organization’s knowl-
edge of Sentinel Event Alert recommendations and
how the organization plans to implement these
recommendations.”

With the assistance of the state hospital
association-based Accreditation Process Improve-
ment (API) Implementation Task Force, the Joint
Commission is developing a revised approach to
the publication and survey of Sentinel Event Alert
recommendations. The revised approach will
address concerns regarding the frequency and con-
tent of Sentinel Event Alerts and the number of Alert
recommendations subject to survey each year. At a
recent meeting, the API Task Force recommended
decreasing the frequency of publication of Sentinel
Event Alert; establishing a standing Sentinel Event
Alert advisory expert panel to assess the validity
and practicality of recommendations; and identify-
ing a limited number of Sentinel Event Alert evi-
dence-based recommendations that would be the
focus of on-site surveys for one year.  ■

Joint Commission say some 
standards are ambiguous

This may come as no surprise to risk managers,
but the Joint Commission’s Standard Review

Task Force is reporting that its first assessments
show some leadership standards are ambiguous
and result in “overpreparation by organizations
because of uncertainty of what is required to
meet the standards.”

The task force is charged with reviewing
nearly all Joint Commission standards to look for
those that are overly burdensome, unrealistic, or
ambiguous. The team will take about a year to
review each chapter of accreditation standards,
one by one, but the first suggestions for change
already have been released.

The Leadership chapter was reviewed first, and
then the task force began work on these other chap-
ters: Improving Organization Performance, Man-
agement, and Nursing. In its initial assessment, the
task force reported that “leadership standards are
ambiguous, resulting in over preparation by organi-
zations because of uncertainty of what is required
to meet the standards. Currently, surveyors conduct
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The Joint Commission makes clear that

risk managers still should pay close

attention to the Alerts and incorporate
its lessons whenever possible.



a leadership interview and then look for evidence
of clinical integration between various departments.
Task force members suggest a better approach is to
reverse this process — surveyors should first look
for evidence of integration during visits to patient
care units and staff interviews, then proceed to the
leadership interview to seek an organizational
response to pertinent observations.”

In addition, the task force reports that many 
of the standards in the Improving Organization
Performance chapter are related to the collection
and use of data. For that reason, the task force
suggests that the chapter could be condensed
after pertinent unduplicated standards are inte-
grated into the Information Management chapter.
The task force also found that the material in the
Management and Nursing chapters are consistent
with the Leadership chapter, so relevant concepts
should be integrated into the Leadership chapter
and these chapters should be eliminated. 

Mark Crafton, MPA, CPHU, director of state
relations for the Joint Commission, says the task
force is releasing its findings as soon as they fin-
ish each chapter instead of waiting for all the
work to be completed. “The task force is asked to
rate the standard on whether it’s relevant, how it
contributes to good patient outcomes, how it con-
tributes to patient safety and quality, the clarity,
and how compliance can be consistently and
effectively evaluated,” he says. “We ask them to
rate those issues on a one to five scale, and there
also are some open ended questions like ‘How
could you best demonstrate compliance with the
standard and how does that compare to what
you’re currently doing?’”

Crafton says the task force probably will take
about eight weeks to review each chapter. All
the evaluations are expected to be completed 
by June.  ■

Medication errors related 
to poor communications

The Joint Commission is warning that one of the
major causes of medication errors is the ongo-

ing use of potentially dangerous abbreviations 
and dose expressions. Risk managers should 
take action immediately to counter this pervasive
problem, the Joint Commission advises.

In its latest issue of Sentinel Event Alert, the
Joint Commission warns that patients can be

harmed by illegible or confusing handwriting by
clinicians and the failure of health care providers
to communicate clearly with one another.

“Despite repeated warnings for more than 25
years by the Institute for Safe Medication Practices
(ISMP) — and other organizations — about the
dangers associated with using certain abbreviations
when communicating medication information, the
practice of using these dangerous abbreviations
continues, increasing the potential for patient
harm,” according to the Sentinel Event Alert. 

Symbols and abbreviations are frequently
used to save time and effort when writing pre-
scriptions and documenting in patient charts,
says Darryl S. Rich, PharmD, MBA, FASHP,
associate director of surveyor development and
management with the Joint Commission. Rich
lists these examples of Examples of especially
problematic abbreviations: 

• “U” for “units” and “µg” for “micrograms.”
When “U” is handwritten, it can often look

like a zero. The root cause of many sentinel
events related to insulin dosage has been the
interpretation of a “U” as a zero. Using the abbre-
viation “µg” is dangerous because when hand-
written, the symbol “µ” can look like an “m.” 

• The use of trailing zeros such as 2.0 vs. 2, or
the use of a leading decimal point without a lead-
ing zero such as .2 instead of 0.2.

The Joint Commission points out that the deci-
mal point is sometimes not seen when orders are
handwritten using trailing zeros or no leading
zeros. Misinterpretation of such orders could lead
to a tenfold dosing error.

To combat these errors, the Joint Commission
says electronic prescribing is one of the best solu-
tions. But such systems can be costly, so the Joint
Commission makes these other recommendations
that can be implemented with little or no budget:

• Develop a list of unacceptable abbreviations
and symbols that is shared with all prescribers.

• Develop a policy to ensure that medical
staff refer to the list, and take steps to ensure
compliance.

• Establish a policy that if an unacceptable
abbreviation is used, the prescription order is
verified with the prescriber prior to being filled. 

Those improvements are more than just a sug-
gestion from the Joint Commission. Accreditation
can depend on such changes, because the Joint
Commission requires that medication orders
have “the degree of accuracy, completeness, and
discrimination necessary for their intended use,”
as found in Standard IM.3 in all manuals.
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Standard IM.3 also requires the use of standard-
ized abbreviations, acronyms and symbols. 

“Use of confusing and dangerous abbreviations
is not consistent with the intent of this standard,”
the Sentinel Event Alert reports. Hospitals also are
required to assess orders in the medical record for
“presence, timeliness, legibility, and authentica-
tion,” and see that “action is taken to improve the
quality and timeliness of documentation that
impacts patient care, ” as found in IM.7.10 in the
Comprehensive Accreditation Manual for Hospitals.

The Joint Commission reminds risk managers
that the assessment should be done as part of the
quarterly medical record review that hospitals
undertake for record completeness and authenti-
cation. “As part of the review, Standard IM.7.10
clearly requires that legibility be addressed as
well as completeness and authentication,” the
Sentinel Event Alert says.  ■

Joint Commission tip: Live 
up to your job description

The standard requiring staff members to “fulfill
expectations of their job descriptions” is most

likely to result in an ambulatory care provider
receiving a Type I recommendation during an
accreditation survey, according to a recent report
from the Joint Commission.

Larry Poniatowski, RN, associate director of
the Standards Interpretation Group, recently
released the list after analyzing Type I recommen-
dations issued for ambulatory care in 2001. These
are the most common issues:

• Management of Human Resources/Compe-
tence Assessment — H.R.5 — Staff members’ abili-
ties to fulfill expectations of their job descriptions
are assessed.

• Management of Human Resources/
Credentialing — HR.7.1 — Credentialing 
criteria are uniformly applied to licensed
independent practitioners applying to provide
patient care services for the organization. 

• Management of Human Resources/Credentia-
ling — HR.7.2.1 — Clinical privileges are granted
based on the practitioner’s qualifications and the
care provided by the organization.

• Surveillance, Prevention, and Control of
Infection — IC.4 — The organization takes action
to prevent or reduce the risk of nosocomial infec-
tions in patients, employees and visitors.

• Leadership — LD 1.10.3 — Leaders evaluate
the outcomes related to use of clinical practice
guidelines and determine indicated refinements
to improve pertinent processes.

• Management of Human Resources/Com-
petence Assessment — HR.4.2 — Ongoing data
collection about staff competence patterns and
trends is used to respond to staff learning needs.

• Care of Patients/Medication Use — TX.3.4 —
Preparing and dispensing medication(s) adhere
to law, regulation, licensure, and professional
standards of practice.

• Leadership — LD 1.9 — The leaders are
responsible for making initial appointments and
reappointments, and granting or curtailing the
delineated clinical privileges of licensed indepen-
dent practitioners.

• Patient Rights and Organization Ethics —
RI.1.2.6 — Patients receive assistance in formulat-
ing advance directives.

• Care of Patients/Medication Use — TX.3.9
— The organization has emergency medication
systems.  ■

OIG may ease integrity 
agreement reviews

The head of the Health and Human Services
Office of the Inspector General (OIG) is offer-

ing to ease up on some previously established
provisions of the corporate integrity agreements
(CIA) that hospitals may have abide by after
being caught with their hands in the cookie jar.

Inspector General Janet Rehnquist recently
issued an open letter to health care providers in
which she explained that her review of previous
OIG policies indicated that there had been substan-
tial dissatisfaction in the health care community. 
“I am pleased to announce modifications to OIG
policies and practices that are responsive to con-
cerns that we have heard from the provider and
enforcement community regarding the civil settle-
ment process,” she says.

“The OIG and the Department of Justice will
continue to seek to resolve a provider’s permis-
sive exclusion liability concurrently with its
False Claim Act liability. However, we recognize
there may be a limited number of cases where it
would be appropriate to resolve a provider’s
permissive exclusion liability separately or sub-
sequent to resolution of the False Claims Act
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case,” Rehnquist writes. “We also recognize that
in certain cases it may be appropriate to release
the OIG’s administrative exclusion authorities
without a corporate integrity agreement.”

Rehnquist says she has directed her staff to
consider the following criteria when determining
whether to require a CIA, and, if so, the sub-
stance of that agreement: 1) whether the provider
self-disclosed the alleged misconduct; 2) the mon-
etary damage to the Federal health care pro-
grams; 3) whether the case involves successor
liability; 4) whether the provider is still partici-
pating in the Federal health care programs or in
the line of business that gave rise to the fraudu-
lent conduct; 5) whether the alleged conduct is
capable of repetition; 6) the age of the conduct; 7)
whether the provider has an effective compliance
program and would agree to limited compliance
or integrity measures and would annually certify
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such compliance to the OIG; and 8) other circum-
stances, as appropriate. 

Rehnquist also says she is concerned about the
financial impact of CIAs on providers. To address
this concern, the OIG is modifying the provisions
of CIAs that address billing reviews and the use
of independent review organizations to reduce
their financial impact without weakening the
integrity of a provider’s compliance program.
Specifically, the CIA billing review requirements
will, in the future, require the use of a full statisti-
cally valid random sample only in instances
where the initial claims review (which we will
call a discovery sample) identifies an unaccept-
ably high error rate.

The OIG will be reviewing each provider’s
CIA to determine whether it is appropriate to
incorporate the new claims review procedures
into the provider’s existing CIA.  ■

12 HEALTHCARE RISK MANAGEMENT ® / January 2002

Consulting Editor:
Sam Bishop, ARM, CHPA

Vice President of Compliance
and Insurance Services
WellStar Health System

Marietta, GA

Maureen Archambault
RN, MBA, HRM

Education Specialist 
Farmers Insurance Group

Los Angeles

Jane M. Bryant
MHSA, FASHRM

Director of Risk Management
Oconee Memorial Hospital

Seneca, SC

Katherine A. Dunn, RN, MSM
Risk Manager

Mid-Atlantic States
Kaiser Permanente

Rockville, MD

Sandra K.C. Johnson
RN, ARM, FASHRM

Manager,
Claims and Risk Management

North Broward Hospital District
Fort Lauderdale, FL

Leilani Kicklighter
RN, ARM, MBA, DFASHRM

The Kicklighter Group
Tamarac, FL

John C. Metcalfe
JD, BA, FASHRM
Director of Risk 

Management Services
Memorial Health Services

Long Beach, CA

Grena Porto
RN, ARM, DFASHRM, CPHRM

Senior Director 
Clinical Operations

VHA Inc.
Berwyn, PA

William E. Rogers
CPCU, ARM, CSP, DFASHRM

Manager
Risk Management Services

The Gleason Agency
Johnstown, PA

Jeannie Sedwick, ARM
Vice President, Marketing

The Medical Protective Company
Cary, NC

R. Stephen Trosty, JD, MA
Director of Risk Management
Physicians Assurance Corp. 

East Lansing, MI

EDITORIAL ADVISORY BOARD

LEGAL ADVISORS
Richard W. Boone, JD

Health Care Counsel
Vienna, VA

Norman P. Jeddeloh, JD
Health Care Counsel
Burditt & Radzius

Chicago



News:A primary care physician referred a
young woman to a cardiologist for an echocardio-
gram. A follow-up transesophageal echocardio-
gram was canceled when the patient found she
was pregnant. She was admitted to a hospital three
times during her pregnancy. Blood was detected in
her urine the first time, and her physicians sus-
pected kidney stones. The second time, she was
diagnosed with a splenic artery aneurysm, which
was successfully operated on with no harm to the
unborn child. The third time, she was admitted
with a high fever. An emergency cesarean section
was performed and the child was born without
complications. However, the mother died several
days later as the result of an embolic cerebral
infarct and resulting hemorrhage.

Background: In January 1994, the young
woman was diagnosed with a heart murmur. She
also had a history of fatigue and severe chills fol-
lowing workouts and would often develop a rash
on her face following intense physical activity.
Her primary care physician, an internist, ordered
a complete blood count and echocardiogram. The
cardiologist who performed her echocardiogram
interpreted the results as a mitral valve prolapse
with regurgitation and a possible vegetative
lesion on the mitral valve. 

To affirm these findings, the cardiologist sug-
gested to the internist that his partner perform a
transesophageal echocardiogram. The follow-up

was canceled when the patient became pregnant. 
When the woman entered her second trimester

of pregnancy in May of 1994, she had a follow-up
with the cardiologist. Again, the cardiologist diag-
nosed her as having a mitral valve prolapse with
regurgitation and probable myxomatous degener-
ation. The cardiologist recommended the patient
be placed on subacute bacterial endocarditis pro-
phylaxis if she were to undergo any dental treat-
ments during the pregnancy and at the time of
delivery. He also instructed her to follow-up with
him four to five months prior to her delivery.

In early June, blood was found in her urine
and she was admitted to a hospital. Kidney
stones were suspected as the cause, but diagnos-
tic testing ruled them out. She did, however, have
pneumonia. She was discharged after three days. 

In late June, 22 weeks pregnant, she was read-
mitted, this time with severe abdominal pain.
Based on a pathology work-up showing evidence
of a splenic infarction, she was diagnosed with a
splenic artery aneurysm. A vascular surgeon per-
formed an emergency spleenectomy on her with-
out complications. 

The hospital’s contract neonatologist was con-
sulted to watch over the unborn child. The neona-
tologist, who never examined the mother, merely
reviewed her medical records relative to the preg-
nancy and present admission. She was discharged
and returned to work. 

In late August, during a follow-up with the
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Failure to diagnose, treat endocarditis 
in a timely manner: Confidential Florida settlement 

By Jan J. Gorrie, Esq., and Mark K. Delegal, Esq.
Pennington, Moore, Wilkinson, Bell & Dunbar, PA
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cardiologist, she said she had been hospitalized
for pneumonia and a splenic artery aneurysm,
but she failed to mention the blood in her urine
or the splenic artery infract. Based on the recent
medical history provided and his physical exami-
nation, the cardiologist believed that the patient
was stable and had no signs of symptoms consis-
tent with subacute bacterial endocarditis. The
specialist discharged her to follow up with him if
she displayed any symptoms. 

In early October, 36 weeks pregnant and with a
high fever, she was admitted to a hospital. An
emergency cesarean section was performed with-
out complications. The newborn was discharged.
The mother remained, however, and died several
days later from an embolic cerebral infarct and
hemorrhage. The medical examiner attributed her
death to subacute bacterial endocarditis and an
embolus from her heart valve vegetation that had
traveled to her brain. 

The plaintiff, the patient’s husband, brought suit
against all the physicians who provided care to his
wife prior to and during her pregnancy as well as
the hospital and the insurer who claimed that she
suffered from undiagnosed bacterial endocarditis
as early as February 1994. The plaintiff maintained
that all providers deviated from the standard of
care by not making the appropriate diagnosis. 

The case against the internist was based on a
claim that the patient’s history of fatigue and
severe chills after strenuous physical activity
were signs and symptoms consistent with suba-
cute bacterial endocarditis and that the internist
should have arrived at that conclusion. The plain-
tiff also alleged that the internist failed to provide
the various referral physicians with the patient’s
full medical history, that she had more knowl-
edge than anyone else concerning the patient’s
condition and should have made the proper diag-
nosis or at least accumulated all the information

so that someone else could. 
The plaintiff alleged that the first cardiologist

underdiagnosed the patient’s condition by under-
reading the echocardiogram results. The plaintiff
maintained that the second cardiologist failed to
obtain and review the pertinent medical and hos-
pital records that would have revealed blood in
the patient’s urine, suggesting embolic showering
in the kidneys from vegetation on the heart valve
and that the diagnosis of endocarditis could have
then been made. 

The claim against the vascular surgeon alleged
that he failed to interpret the splenic infarct as a
sign of endocarditis. 

The plaintiff also sued the hospital and its staff
neonatologist under theories of possible apparent
agency and failure to recognize the circumstances.
The plaintiff also indicated that all members of the
obstetrical group failed to diagnose and treat the
situation. The plaintiff argued that his wife would
have lived if the correct diagnosis been made and
appropriate antibiotic therapy initiated. 

Each defendant denied negligence. The internist
said she referred the decedent to cardiologists and
appropriately relied upon their expertise and
advice regarding any underlying cardiac conditions
or complications. The cardiologists maintained that
their care had been interrupted and delayed by the
pregnancy and incomplete medical information.
The vascular surgeon said he adequately read the
splenic infarct as being caused by the rupture of an
aneurysm or by an occlusion caused by the aneu-
rysm. The hospital’s neonatologist said his care was
restricted to the fetus. The obstetricians maintained
that they, like the internist, appropriately relied
upon the cardiologists’ opinions.

Prior to trial the plaintiff settled for confiden-
tial amounts with his wife’s HMO, vascular sur-
geon, neonatologist, and hospital. While the
settlement amounts are unknown, the hospital
considered it a nuisance claim and the amount
was minimal. 

During jury selection, the plaintiff settled with
the cardiologists for confidential amounts. The
case proceeded to trial against the only remaining
defendants, the internist, and they prevailed. 

What this means to you: This is an unfortunate
situation that emphasizes the need for complete
communication between patient and physician(s)
and, in particular, between physicians. This case
highlights the pitfalls of physicians relying on
what the patient tells them, forgetting that what is
important to a patient is not all that a physician
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Correction

Astory in the October 2001 Legal Review and
Commentary about complications during

the birth of twins stated that ABC Hospital of
Union County, OH, was part of a $4.9 million
settlement in the case. The hospital actually
did not participate in the settlement eventu-
ally reached by plaintiffs. In a jury trial, a ver-
dict was rendered for the defense.  ■



needs or wants to know. There was a critical com-
munication lapse when the patient failed to tell
the cardiologist of her splenic infarct or that she
had been hospitalized with blood in her urine.
That lapse was coupled with the physician’s fail-
ure to obtain and review her records. The infor-
mation may have been very important to the
cardiologist, but the patient may have disre-
garded them. She may have overlooked the
infarct thinking that the aneurysm and resultant
surgery was the important medical fact. She may
have disregarded the fact that blood was found in
her urine because it is a frequent condition that
usually does not require hospitalization. 

Many physicians rely on the patient, forgetting
that they come to the physician for their expertise.
Doctors should always request copies of the medi-
cal records — at least the discharge summaries from
any hospitalizations — to be sure they have all per-
tinent information regarding diagnosis, treatment,
and all other information that could be important. 

Risk managers should educate physicians about
why asking for records is good practice and tell the
medical records (health information management)
department about the importance of timely faxing
or sending copies to physicians’ offices when
requested, says Leilani Kicklighter, RN, ARM,
MBA, CPHRM, CHt, of The Kicklighter Group in
Fort Lauderdale, FL.

“That being said, it is very common in such sit-
uations that a plaintiff’s attorney uses the scatter-
gun technique to name any and everyone who
had anything to do with the plaintiff when filing
suit. Oftentimes it is the hospital or other facility
that is the deep pocket, especially in jurisdictions
like Florida, where there is no requirement that a
doctor carry professional liability insurance cov-
erage [however, they must prove financial
responsibility upon licensure by the state.] 

“This theory is further supported by this case
as it is one that appears, on the facts as pre -
sented, to be totally related to diagnosis and
treatment from the physician/medical view.
There are no facts in this scenario that would
lead one to believe that the hospital or its staff
were negligent in any way. It is this type of
claim that frustrates hospital risk managers 
and insurance carriers,” states Kicklighter. 

“This is the type of claim in which the hospital
and other claimants are kept in the case for
unknown reasons, during which time the hospi-
tal must continue to pay [its] defense counsel
until [it] reach[es] a point where the claimant’s
attorney will entertain an offer to settle. It is in

these types of nuisance claims that I have seen
claim expenses reach five to six times more than
the actual settlement payout,” notes Kicklighter.

“When to settle a claim is always a tricky deci-
sion for the risk manager and claims manager, and
sometimes the principals get involved, especially
when there is a strong conviction that the defense
can prevail in convincing the jury. Emotional cases,
those with exceptionally sympathetic plaintiffs, are
other situations that are often difficult to address,
particularly when it does not appear that the
defendants were negligent but the outcome was
devastating. 

“The risk manager is always cognizant that all
monies paid out against a claim — even those that
are minimal — are taken into consideration by the
carrier or actuary at the time of renewals or devel-
oping funding levels. In this case, each group of
the defendants had to weigh their options and
select the route best suited to them — the calls
had to be made on when to settle [and for how
much] and when to fight,” she concludes.

Reference

• Dean Fresonke as personal representative of the estate
of Nancy Fresonke vs. Prudential Health Care Plan Inc. d/b/a
Prudential Health Care System of Orlando; Orlando Regional
Health Care Systems Inc., et.al., Orange County (FL) Circuit
Court, Case No. CI 95-6456. ■

Thumb injury ends in 
settlement for $7,500

News: A hairdresser caught her thumb in a slid-
ing glass door and drove herself to the emergency
room. X-rays were taken, and no fracture was
revealed. But when she returned to the hospital 16
days later, it was agreed that she had a displaced
fracture of the proximal phalanx of the left thumb.
The hairdresser claimed that this resulted in a
need for surgery and that she was left with perma-
nent pain and disfigurement, impacting her ability
to perform her professional duties and everyday
activities. She brought suit against the hospital,
radiologist, and emergency room physician. On
the first day of trial, the hospital settled for $7,500
and the jury found in favor of the physicians. 

Background: On the morning of Dec. 14, the
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woman, a hairdresser, inadvertently slammed her
thumb in a sliding glass door. At the emergency
department, X-rays were read as negative by the
emergency room physician and radiologist. She
was discharged, but returned later that afternoon
saying she was still in pain. Repeat X-rays were not
ordered. Nor were repeat X-rays ordered when she
returned to the emergency department on Dec. 17.
It was not until she went back to the emergency
department on Dec. 30 that additional X-rays were
ordered. Those X-rays revealed that she had sus-
tained a fracture, which was now displaced. 

Because the fracture was untreated for 16 days,
the injury necessitated corrective surgery and
resulted in the plaintiff having permanent pain,
disfigurement, and disability, including a restricted
range of motion that impacted her ability to per-
form her professional duties and everyday activi-
ties. The defendants denied that the plaintiff was
injured in the manner or to the extent alleged. After
the hospital settled for $7,500 on the first day of
trial, the jury returned a verdict in favor of the
defense for the physicians. 

What this means to you: There are many factors
to consider before determining whether a particu-
lar claim merits pursuit, says Stephen Trosty, risk
management director at Physicians Assurance
Corp., of East Lansing, MI. “Initially, one must
assess the legitimacy of a claim so that it can be
determined if the claim has substance and repre-
sents medical malpractice or is a claim that really
does not have a malpractice basis. And, if malprac-
tice is a potential, then the amount of potential
damages must be reasonably assessed. These
potential costs must be weighted against the cost
of trial and potential cost of an adverse verdict.
Many factors go into the decision of whether or
not to fight or settle any given claim.

“Once the potential for damages is determined,
the costs of taking the matter to trial must be evalu-
ated vis-à-vis that estimated potential. This assess-
ment must include the cost of obtaining expert
opinions and other requisite witnesses as well as
the depositions, interrogatories, witness fees, and
attorneys’ fees associated with the procurement of
such. This may also entail the assessment of interac-
tion with the media [if necessary] and the potential
impact on the physicians on one’s medical staff
[including the time, and mental and emotional
impact]. For instance, if the belief is that there is no
liability but you must admit some liability and guilt
to settle the nuisance claim, one should determine
the potential impact on malpractice insurance rates

and the potential need to report to the National
Practitioner Data Bank those persons who should
be reported. These are not easy decisions for risk
managers to make,” adds Trosty.

“Furthermore, if too many nuisance claims are
settled, then the facility and/or associated physi-
cians run the risk of gaining a reputation for being
too willing to settle claims and be deemed unwill-
ing to go trial and fight the good fight before a jury.
The risk in settling is that additional nuisance suits
may be brought against you and the case material
becomes weaker over time in the hopes of easy
money for the plaintiff,” notes Trosty.

“In addition, the risk manager must determine
the strength of their legal counsel and their reputa-
tion in the local legal community. One does not
want to seem too willing to settle because their
team is not able to win at trial or seemingly afraid 
to take legitimate issues before a jury. Settling a nui-
sance claim should be considered in the context of
the whole matter, including counsel,” adds Trosty.

“The status and demeanor of the plaintiff as well
as defendants must also be considered. There are
some plaintiffs more sympathetic to juries than
other. They may compel stories that are more likely
than not to appeal to any jurist sensitivities and
these too must be taken into account. On a related
note, the jurisdiction in which the matter is to be
considered must be taken into consideration. For
instance, if the economy is in a downturn and jobs
are tight, the potential loss of employment for the
plaintiff might become a factor underlying the
juror’s mind. Further, the strength or weakness of
your defendant might also play a pivotal role in the
determination to go forward or to settle. If you
clearly are going to have difficulties with the defen-
dants, then settlement may be an option,” he states.

“Bottom line: The decision to stay and fight or
settle a claim involves evaluation of the many facets
and nuances of the case. No two claim situations
are alike, and each factor must be weighed individ-
ually before a final decision can be reached. In this
particular instance, the factors lead to settlement,
and even in light of the favorable defense decision
for the physicians, one must assume that settling for
$7,500 was the best decision for the hospital,” con-
cludes Trosty.

Reference

• Carmela Lisa Freedman vs. Emergency Physicians Group
Ltd., Dr. William Graffeo, Dr. Robert Broadhead, Dr. Reza
Parsavand, and Highland Park Hospital, Lake County (IL)
Circuit Court, Case No. 98L-814. ■
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Used successfully to eradicate smallpox in 1980

Should a bioterrorist strike with smallpox, the
Centers for Disease Control and Prevention’s

(CDC’s) recently released response plan calls 
for investigators to rapidly immunize a “ring”
around the first cases. The ring concept calls for
isolation of confirmed and suspected smallpox
cases followed by contact tracing, vaccination,
and close surveillance of contacts. 

“Ring vaccination — sometimes called search
and containment —- is identifying individuals
with confirmed smallpox and then identifying
and locating those people who came in contact
with that person, and vaccinating those people in
outward rings of contact,” says Harold Margolis,
MD, CDC senior adviser for smallpox prepared-
ness. “This produces a buffer of immune individ-
uals and was shown to prevent smallpox and to
ultimately eradicate this disease.”

Indeed, the ring approach was used to suc-
cessfully eradicate smallpox from the world in
1980. The only officially acknowledged stocks of
live virus remaining are in the United States and
Russia, but bioterrorism experts have long feared
that smallpox may have fallen into other hands. 

But the ring concept was effective when the
demographics of smallpox were very different,
when few were infected and the vast majority of
people were already immune. The CDC plan
acknowledges as much, noting that several cur-
rent factors could contribute to a more rapid
spread of smallpox than was routinely seen
before this disease was eradicated.

These factors include virtually nonexistent

immunity to smallpox, increased mobility of the
population, and delayed recognition of smallpox
by health personnel who are unfamiliar with the
disease, the plan states. Concerning the latter —
similar to the fine line between initial symptoms
of anthrax and influenza — one of the most con-
founding differential diagnoses for smallpox is
chickenpox. (See related story, p. 3.)

Preemptive strike 

While the ring strategy is a classic public
health approach, some favor a more aggressive
preemptive action in this new age of bioterror-
ism: Immunize response teams of health care
workers throughout the nation.

“I would be in favor of a plan to prospectively
immunize not only the strike force at the federal
level, but [also] a cadre of people in each state,”
says William Schaffner, MD, chairman of pre -
ventive medicine at Vanderbilt University in
Nashville. 

Having groups of health care workers immu-
nized in advance could also be critical if the
“ring” is difficult to perceive, he notes.

“We think of it conceptually as a ring, but
clearly people are not all in one geographic
area,” he says. “The people who may or may not
have contact with this first case will be scattered
all over the community. They went shopping
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there, had a church group here, and then they
played bridge. The first thing we will be looking
for is information from public health authorities
about who is within the ring and who is outside
the ring. If that is not articulated with great clar-
ity everybody is going to be in deep trouble.”

The CDC is certainly aware of such issues
and concerns, and discussions are still ongoing
within the agency about preemptively immu-
nizing some health care workers. “We have to
weigh the risks and benefits of vaccination for
any group, and that would include health care
workers. We are kind of working through those
issues right now,” Lisa Rotz, MD, medical epi-
demiologist in the CDC bioterrorism response
program, tells Bioterrorism Watch.

The overriding factor in holding back immu-
nization of health care workers is the hazards and
side effects of the vaccine.

“In 1972 we actually discontinued routine vac-
cination [in the United States] because the risks of
adverse events from the vaccine outweighed the
risk of any one person coming down with small-
pox, even though it was still occurring in other
parts of the world,” Rotz says. “I think that still
holds true here. We are dealing with a vaccine
that presents problems in and of itself.”

Indeed, death occurs in about one per million
primary vaccinations, usually as a result of pro-
gressive vaccinia, post-vaccinal encephalitis, or
severe eczema vaccinatum. Other adverse events
include inadvertent inoculation from the vacci-
nated site (e.g., to the eyes). 

CDC will bring vaccine within ‘hours’ 

In addition, the CDC has immunized approxi-
mately 100 of its personnel, who could be dis-
patched immediately to a stricken area and begin
investigating and administering vaccine.

“We have people trained to respond to smallpox
who can go rapidly to an area to evaluate a case,
and then help the local and state officials begin
implementing control measures,” Rotz says. “That
would include helping them implement surveil-
lance, making sure we have identified people who
need to be vaccinated right away and to start set-
ting that up. We would get things started there
until they get their own response up and running.”

But instead of immunizing health care workers
in advance, the CDC plan is to administer the vac-
cine after a case occurs. The CDC could deliver
personnel and vaccine within “hours” to any area
in the country, Rotz says. Moreover, the vaccine

can be effective up to four days after infection sets
in, and may prevent death in the patient. 

Among the top priority for immunizations after
smallpox is reported are “those involved in the
direct medical care, public health evaluation, or
transportation of confirmed or suspected smallpox
patients,” the CDC plan states. (See story on pri-
ority immunization groups, p. 3.) In addition,
smallpox patients would be placed under airborne
precautions similar to that used for tuberculosis
patients, who are placed in negative pressure
rooms (vented outside) and treated by workers
with respirators.

Another important factor in favor of the CDC
approach is that smallpox is not communicable in
its incubation period, says D.A. Henderson, MD,
director of the office of public health prepared-
ness at the Department of Health and Human
Services in Washington, DC. 

“You have an incubation period of 10 to 12
days when the individual feels perfectly well and
is not able to transmit infection,” he says. “Then
he gets a fever for a couple of days and then the
rash. It’s only when the rash begins that the indi-
vidual transmits the disease. So, in fact, [those
are] the people we’re really concerned about iso-
lating so that they don’t transmit the disease. But
just because somebody’s infected does not mean
that they’re going to transmit infection during
that incubation period. They won’t do that.”

Into the thousands very quickly 

Still, while emphasizing that the CDC plan is a
good starting point, Schaffner argues that it would
make sense — and allay subsequent chaos — to
immunize groups of health care workers before an
event occurs. 

“The immediate [CDC] public health strike
team is like being out on the beach and walking
in up to your ankles, but the next step you take
gets you into water over your head,” he says.
“Because if you start thinking about [immunizing
health care workers], you’re talking about emer-
gency personnel, ambulance drivers, infectious
disease doctors, [and] nurses in hospitals who
would be designated to care for such patients. It
could get into the many thousands very quickly.”

In addition, with the exception of the recently
trained CDC personnel, few clinicians in the coun-
try know how to administer the smallpox vaccine
using the “little pitchfork” bifurcated needle.

“That is one potential benefit of vaccinating a
group of first responders around the country,”

2 BIOTERRORISM WATCH® / January 2002  



Schaffner says. “You train these people how to
administer the vaccine and all of sudden you
have a bunch of trained people out there that
we haven’t had before. I think that would be a
substantial additional benefit.”  ■

Health workers, contacts
priority for vaccination
Others include lab personnel and waste disposal 

According to the Centers for Disease Control
and Prevention (CDC), the following groups

should be a high priority for smallpox vaccination
should a bioterrorism release of the pathogen occur: 

1. Face-to-face close contacts (less than or
equal to 6.5 feet or 3 meters), or household con-
tacts to smallpox patients after the onset of the
smallpox patient’s fever. Although individuals
with smallpox are not infectious until the onset
of rash, vaccinating contacts from the time of
the onset of fever helps provide a buffer and
assures that contacts who may have been
exposed at the early onset of rash, when the
rash may have been faint and unrecognized,
have been vaccinated.

2. People exposed to the initial release of the
virus (if the release was discovered during the
first generation of cases and vaccination may still
provide benefit).

3. Household members (without contraindica-
tions to vaccination) of contacts to smallpox
patients’ (to protect household contacts should
smallpox case contacts develop disease while
under fever surveillance at home).

Household members of contacts who have con-
traindications to vaccination should be housed 
eparately from the other vaccinated household
members until the vaccination site scab has sepa-
rated (approximately two weeks) to prevent inad-
vertent transmission of vaccinia virus. They should
also be housed separately from the contact until the
incubation period for smallpox has passed and the
contact is released from surveillance.

4. People involved in the direct medical care,
public health evaluation, or transportation of
confirmed or suspected smallpox patients (this
includes personnel whose public health activi-
ties involve direct patient contact such as case
interviewing).

5. Laboratory personnel involved in the collec-
tion and/or processing of clinical specimens from
suspected or confirmed smallpox patients.

6. Other people who have a high likelihood of
exposure to infectious materials (e.g., personnel
responsible for hospital waste disposal and dis-
infection). 

7. Personnel involved in contact tracing and
vaccination, or quarantine/isolation or enforce-
ment, or law-enforcement interviews of sus -
pected smallpox patients.

8. People permitted to enter any facilities desig-
nated for the evaluation, treatment, or isolation of
confirmed or suspected smallpox patients. (Only
essential personnel should be allowed to enter such
facilities.) Only personnel without contraindica-
tions to vaccination should be chosen for activities
that would require vaccination for their protection.
Personnel with contraindications should not per-
form duties that would place them at risk for
smallpox exposure and should otherwise only be
vaccinated if an exposure already has occurred.

9. People present in a facility or conveyance
with a smallpox case if fine-particle aerosol
transmission was likely during the time the case
was present (e.g. hemorrhagic smallpox case
and/or case with active coughing). Evaluation
of the potential risk for aerosol transmission
and initiation of vaccination for non-direct con-
tacts will be done by CDC, state, and local pub-
lic health personnel. The decision to offer
vaccination to non-direct contacts of smallpox
cases will be made jointly by federal and the
state health officials.  ■

Smallpox or chickenpox?
How to make the diagnosis
Rash progression, location, will be different 

Smallpox or chickenpox? That clinical question
has been long confined to the academic dustbin

in the United States, where the last case of small-
pox (variola) was diagnosed in 1949 in Texas.

Smallpox has been vanquished yet is still
feared; chickenpox (varicella) remains a fairly
common pediatric infection. Continuing use of
the varicella vaccine (recommended for use in the
United States in 1996) should continue to reduce
cases of chickenpox in the years to come. With
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bioterrorism a reality and a whole generation of
medical students having never seen a case of
smallpox, the Centers for Disease Control and
Prevention (CDC) is again emphasizing the clas-
sic distinctions between the two poxes. 

Though similar at onset, the two rash diseases
take distinctly different progressions that provide
more than a few telltale signs, says Lisa Rotz,
MD, medical epidemiologist in the CDC bioter-
rorism response program. (See chart, above.)

“The incubation period for both diseases spans
similar time periods, but we do see a longer incu-
bation period in the development of chickenpox
as opposed to smallpox,” she says.

Usually symptoms such as high fever, malaise,
and backache will proceed development of rash
in smallpox cases. On the contrary, fever associ-
ated with chickenpox generally appears in con-
junction with the first signs of rash. 

“You will also see a different distribution of
lesions of the rash between the two diseases,”
Rotz says. “In general, smallpox lesions are much
more numerous on the face and extremities.”

In contrast, chickenpox lesions are more
numerous on the trunk, and occur in clots or
clusters. Moreover, as rash progresses in small-
pox, the lesions in a particular area of the body
progress along the same lines and appear similar. 

“Whereas in varicella in any one area of the
body you may see lesions in different levels of pro-
gression,” she says. “You might see a vesicle next to
a scab. Also the rash of varicella progresses much
more quickly and resolves more quickly than the
rash of smallpox. So the overall illness has a much
shorter course for chickenpox vs. smallpox.”

As opposed to chickenpox, smallpox also will
reveal itself through lesions on the soles and
palms of those infected. Despite the disease

names, chickenpox lesions are usually smaller
than those created by smallpox.

“It is difficult to distinguish early on between
the two diseases, but they quickly diverge in their
rash progression,” Rotz says. “By day five a child
with smallpox is showing increasing numbers of
lesions still occurring on the face, while the child
with chickenpox has about the same number of
lesions on the face as appeared on day three. By
day seven the rash is still progressing in the
patient with smallpox but seems to be resolving
in the child with chickenpox.”

Though smallpox patient isolation measures
are understandably more stringent, the patient
isolation guidelines for the two diseases are
actually very similar. The CDC recommends
contact isolation for both (until scabs are gone)
and airborne isolation measures for patients
infected with either chickenpox or smallpox.
Contact precautions include wearing gloves and
a gown to enter the patient’s room; removing
gloves and washing hands with an antimicrobial
soap prior to leaving room; dedicating noncriti-
cal care items to individual patients; and taking
extra care to clean the patient environment.

Airborne precautions call for placing the patient
in a private room that has monitored negative air
pressure in relation to the surrounding areas; six 
to 12 air changes per hour; and discharge of air 
outdoors or monitored high-efficiency filtration of
room air before the air is circulated to other areas in
the hospital. Keep the room door closed and the
patient in the room, the CDC advises. Health care
workers immune to chickenpox need not wear 
respiratory protection, but the CDC is calling for
workers to wear N95 respirators — typically used
for tuberculosis patients — when caring for small-
pox patients.  ■
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Smallpox vs. Chickenpox
Variola Varicella

Incubation 7-17 days 14-21 days
Fever prodrome 2-4 days minimal/none
Distribution face/extremities trunk/clusters
Progression synchronous synchronous
Scab formation 10-14 d p* rash 4-7 d p* rash
Scab separation 14-28 d p* rash <14 d p* rash
Lesions soles/palms yes no

* d p = days after rash onset

Source: Centers for Disease Control and Prevention, Atlanta.


