
Editor’s note:
The author presents a concise summary of the diagnostic dilemma that

emergency physicians face daily in regard to the patient with minor head
trauma. The volume of patients presenting with head injuries precludes the
use of routine computed tomography (CT) scanning of all these patients. Both
space limitations as well as time constraints in today’s emergency department
(ED) overcrowding crisis demand judicious use of available resources. Finan-
cial restrictions, particularly in our now health maintenance organization
(HMO) -dominated society, further necessitate a systematic approach to the
evaluation of head-injured patients. The author describes the importance of
detailed discharge instructions and having a friend or family member avail-
able at discharge to evaluate the patient and ensure return if ominous signs or
symptoms develop. This issue presents a sound risk management approach to
dealing with these patients.

Introduction
Head trauma often constitutes a true emergency. Dubbed “the silent epi-

demic” by the National Head Injury Foundation, brain injuries now account for
more than half of all trauma deaths in America1,2 More than 1 million Ameri-
cans seek emergency department treatment for head injuries each year, and
approximately 40% of the head trauma patients who arrive unconscious at the
hospital eventually prove to have intracranial hematomas.3,4 To avoid medical
malpractice liability, ED physicians must familiarize themselves with the phys-
ical signs, symptoms, diagnosis, and treatment of significant brain injuries.
Because most of the litigation commenced against physicians in connection
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with head injuries focuses on the misdiagnosis of
intracranial hemorrhage, physicians must take care to
utilize proper diagnostic procedures in a timely man-
ner so as not to overlook such conditions.

The diagnosis of neurological injuries has evolved
dramatically during the last few decades. In the past,
ED physicians diagnosed brain injury on the basis of
physical examination and patient symptoms. Plain
film radiographs proved useful in detecting skull
fractures and may have aroused suspicion regarding
underlying hemorrhages, but x-ray images provide
no definitive information as to the nature, extent, or
source of bleeding.5

The introduction of CT in 1972 revolutionized the
diagnosis of head trauma.6 Unlike cranial x-rays, a CT
scan of the head provides a quick, exceptionally accu-
rate method of detecting significant soft-tissue injuries
such as subdural and epidural hematomas, subarach-
noid hemorrhage, and intracerebral bleeding. As
Robert Lang noted a decade ago, “The advent of the

CT has made diagnosis [of intracranial hematomas]
much more rapid. CT scanners are located in close
proximity to EDs, and an accurate diagnosis can be
established in a matter of minutes. CT scan is the 
procedure of choice for patients with head injuries.
Angiography is now used only when a scanner is not
available.”7

Unfortunately, such diagnostic advances come at a
price. Constrained by the fiscal policies of third-party
guarantors such as insurance companies and HMOs,
and wary of running up huge hospital bills for under-
insured patients, ED practitioners today constantly
must balance the cost of diagnostic procedures such
as CT scans against the likelihood that a scan will
influence the diagnosis.8 Rather than blindly ordering
a CT scan for every patient who has sustained a blow
to the head, emergency physicians tend to utilize
these procedures only when the patient’s history or
physical examination suggests moderate to severe
head trauma.9 For similar reasons, many physicians
no longer routinely hospitalize patients with apparent-
ly minor head injuries for “observation.” Instead, they
selectively admit two classes of patients: those who
cannot be observed at home by reliable friends or
family members, and those who likely will require
neurosurgical intervention.10

The result, of course, is that significant brain
injuries sometimes elude detection; because the con-
dition of patients with intracranial hemorrhages can
deteriorate rapidly, some patients whose presenta-
tions suggest only superficial injuries die after leav-
ing the hospital.11 Given today’s widespread avail-
ability of sensitive diagnostic procedures such as CT
scans, the misdiagnosis or premature discharge of
patients with serious neurological injuries provides
fertile ground for medical malpractice and wrongful
death actions against ED practitioners and hospitals.

In nearly all medical malpractice actions involving
head injury, the conduct at issue falls into one of four
categories. Most commonly, the plaintiff claims that
the physician misdiagnosed the nature or severity of
the injury.12 Nearly as common are allegations that 
the physician failed to obtain a CT that would have
revealed a treatable condition.13 Another set of plain-
tiffs allege that ED physicians commit malpractice in
failing to consult with neurosurgeons.14 The fourth
category of lawsuits revolves around the nature or
extent of information provided to head-injured patients
and their families.15 To a large extent, ED practitioners
can ward off such actions by familiarizing themselves
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with the signs and symptoms of emergent neurosurgi-
cal conditions, and by endeavoring to avoid each of
these “pitfall” areas.

Diagnosing Brain Injury
Every patient who arrives in the ED with a head

injury should receive a timely assessment, includ-
ing vital signs, and a thorough neurological exami-
nation.16 This rule applies not only to critically
injured patients, but also to those with less severe
injuries. As Paul Taheri wrote in 1993, “A large
number of patients are evaluated in the ED for
apparently minor head injuries. The treatment of
these patients represents a difficult triage decision,
involving a large number of patients at low but def-
inite risk of death and serious morbidity.” 17

ED practitioners who conduct only cursory exam-
inations of head-injured patients are destined to
overlook crucial indicators of significant brain
injury. Similarly, those who fail to recognize abnor-
mal neurological findings put their patients at risk
for subsequent deterioration. As the following case
illustrates, these mistakes may prove costly not only
in terms of harm to the patient, but also in terms of
economic losses to the hospital and physician.

Case #1
Campbell v. Shelton.18 On Sept. 19, 1992, a high

school football player named John Shelton Jr. was
tackled by an opposing player while running with
the ball. Tumbling out of bounds, he struck his head
on a concrete running track that encircled the field.
Shelton did not lose consciousness, but he did report
“seeing stars” as a result of the impact. Upon return-
ing home after the game, he complained to his moth-
er of a headache.19

Shelton’s headache persisted for three days, and he
began to complain of a backache as well. Shelton
reported these symptoms to his coach after football
practice on Sept. 22. In response, the coach informed
Shelton that he could not play football again until a
physician examined him. Later that evening, Shelton’s
parents brought him to a local ED, where Shelton
described the football incident and informed hospital
personnel about his subsequent headaches and back-
aches. Despite this history, and despite an eye exami-
nation that revealed 20/25 vision in a patient who pre-
viously had not worn glasses or contact lenses, the ED

physician diagnosed Shelton with a “closed head
injury” and discharged him.20

On Sept. 25, Shelton went to Humana Clinic in
Clarksville, IN. There, Dr. Cheryl Adams performed
an eye examination that revealed 20/40 vision. Dr.
Adams prescribed some medication, directed Shelton
to follow up with another physician 10 days later,
and advised Shelton not to play football for three
weeks. Shortly thereafter, Shelton developed a fever
that kept him out of school for four days. Upon his
return, he did not play football or participate in phys-
ical education classes.21 Three weeks after the injury,
Shelton’s mother brought him back to Humana Clin-
ic. There, Shelton received an examination from a
third physician, Dr. Jeff Campbell. In an examination
that lasted just four minutes, Dr. Campbell looked in
Shelton’s ears, asked whether Shelton still had a
headache, and wrote on a prescription pad that Shel-
ton could resume playing football.22

Three days after this abbreviated examination, Shel-
ton collapsed during a football game. He lapsed into a
coma, and was transported to the ED at the University
of Louisville Hospital. Doctors there performed surgery
to remove a large blood clot from Shelton’s brain. The
surgery revealed that Shelton actually had sustained a
pair of distinct neurovascular problems — a chronic
subdural hematoma (SDH), undoubtedly a result of the
original football collision; and a newer, acute subdural
component. Shelton remained an inpatient for more
than three months, and despite an extensive rehabilita-
tion program, experts later declared that he had suffered
permanent brain damage that forever would preclude
independent living and gainful employment.23

Shelton’s parents filed a medical malpractice action
on behalf of themselves and their son against Dr.
Campbell and the professional group with which he
practiced.24 At trial, the Sheltons contended that Dr.
Campbell had overlooked signs and symptoms of sig-
nificant head injury — including persistent headache
and backache, visual changes, and a fever of unknown
etiology — which had occurred in the wake of the
head trauma.25 The Sheltons presented several expert
witnesses, including a neurosurgeon who testified that
Dr. Campbell had breached the applicable standard of
care.26 A jury found against Dr. Campbell and the
practice group, and awarded the Sheltons damages of
nearly $4 million.27 The Indiana Court of Appeals later
affirmed this judgment.28

As the defendants in Shelton learned, an ED practi-
tioner must never adopt a cavalier attitude toward the
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diagnosis of head injury. Given the number of patients
who seek emergency care for head trauma each year,
and in light of the fact that the vast majority of these
injuries prove to be minor, a diagnostician must over-
come the urge to grow complacent. Overlooking the
symptoms of intracranial hemorrhage may prove
lethal to the patient, and a single mistake of this type
can devastate even the most brilliant medical career.

Utilization of CT Scanning
Decisions regarding the use of CT scanning gener-

ate almost as much medical malpractice litigation as
all other acts of head injury diagnosis combined.29

While the CT scan has become an invaluable tool in
the diagnosis of head injury, the cost associated with
this procedure prevents the ED practitioner from
using it on every patient who has suffered a blow to
the head.30 In the years since CT scanning was intro-
duced, indications for its use on the head-injured
patient have proved controversial.31 Some experts
advocate routine scanning of all patients who present
to the ED with a history of unconsciousness or amne-
sia.32 Routine CT scanning pays for itself, they argue,
because it minimizes the expense of hospitalization,
rehabilitation, lost wages, and litigation that often
results from misdiagnosis.33

Other experts recommend more judicious use of CT
scanning. Anxious to avoid the expense associated
with unnecessary diagnostic procedures, and contend-
ing that a thorough neurological examination remains
the best predictor of serious complications, these
researchers argue that CT scanning should be reserved
for patients who display a diminished level of con-
sciousness in the ED or who manifest other physical
findings indicative of serious head injury, such as a
depressed skull fracture.34-37 The failure of neurosurgi-
cal experts to reach a consensus on this issue leaves
the standard of care open to speculation. As a result,
an ED practitioner who elects not to order a CT scan
for a patient who has sustained a seemingly minor
head injury may come under attack from experts who
favor routine CT scanning, particularly if the patient’s
condition later deteriorates. The following cases illus-
trate the types of litigation that may ensue.

Case #2
Rahilly v. North Adams Regional Hospital.38

At approximately midnight on Aug. 10, 1988, 

5-month-old Jeremy Rahilly developed respiratory
distress. Jeremy’s father placed a call to police, and
an ambulance transported Jeremy to North Adams
Regional Hospital in western Massachusetts.39

The physician who examined the infant in the ED
found him “limp and pale, breathing at a rate of four
respirations a minute,” and unable to focus his eyes.
The physician attempted to intubate Jeremy, but he
inserted the endotracheal tube into the esophagus,
and oxygen entered the infant’s stomach rather than
his lungs.40

Jeremy’s pediatrician, Dr. Michael Sussman,
arrived at the hospital shortly before 1 a.m. He exam-
ined the infant and diagnosed him with “respiratory
arrest” and “possible hypoxic cerebral injury” with-
out ordering a CT scan. After speaking with Jeremy’s
father, Dr. Sussman ordered the infant transferred by
New England Life Flights Inc. helicopter to Baystate
Medical Center, which, unlike North Adams, had a
pediatric intensive care unit (ICU).41

A physician at Baystate’s ED described Jeremy’s
mental status as “marginally responsive” upon the
child’s arrival at 3:24 a.m. After consulting with the
director of the pediatric ICU, a second-year pediatric
resident, Dr. Paul Marz, ordered a lumbar puncture.
The sample from the puncture contained blood, so
Dr. Marz ordered a CT scan. This procedure, which
was not performed until 8 a.m., showed evidence of
intracranial hemorrhage and findings consistent with
generalized anoxia. Jeremy died fours days later.
The physician who pronounced the infant dead list-
ed the final diagnosis as “Anoxic brain damage.
Intracranial hemorrhage. Aspiration pneumonia.” 42

Suspecting abuse, the medical examiner ruled
Jeremy’s death a case of homicide, and the com-
monwealth charged the infant’s father with murder.
The father gained an acquittal, and he subsequently
brought a medical malpractice action against North
Adams Regional Hospital, Baystate Medical Center,
numerous physicians, nurses, a respiratory therapist,
and New England Life Flights Inc. A medical mal-
practice tribunal then was convened, as required by
the statutory law of Massachusetts, to determine
whether Mr. Rahilly’s offer of proof, if properly sub-
stantiated, “was sufficient to raise a legitimate ques-
tion of liability appropriate of inquiry.”43

The plaintiff’s offer of proof principally consist-
ed of a letter written by Dr. Robert Buscho, a physi-
cian who specialized in emergency medicine,
among other areas. According to Dr. Buscho, Dr.
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Sussman should have performed and documented a
complete history and medical examination of the
infant. Failure to do so, Dr. Buscho wrote, prevent-
ed the staff at North Adams from discovering an
existing scalp contusion, a finding that would have
led the physicians to perform a CT scan and discov-
er the intracranial hemorrhage that eventually killed
Jeremy. In Dr. Buscho’s words, “Not only was there
clinical evidence of a head injury that was not
appreciated, but also, in any unconscious and unre-
sponsive child, a CT scan should be performed to
rule out a number of intracranial conditions.”44

Dr. Buscho faulted the care rendered by Baystate
Medical Center as well. Rather than performing a
lumbar puncture, he wrote, the physicians at Baystate
should have performed an immediate CT scan. Dr.
Buscho suggested that the Baystate physicians com-
pounded this error by failing to obtain a CT scan as
soon as the lumbar puncture revealed evidence of
intracranial bleeding. According to Dr. Buscho, the
delay in ordering the CT scan contributed to Jere-
my’s brain injury by delaying the institution of mea-
sures intended to reduce the infant’s increased
intracranial pressure.45 “It is my opinion,” Dr.
Buscho wrote in summary, “that a number of individ-
uals who treated Jeremy Rahilly failed to meet
accepted medical standards and contributed to his
eventual injury and death. Furthermore, there are
many elements of medical negligence in this case.”46

The medical malpractice tribunal concluded that
Mr. Rahilly’s offer of proof was sufficient as to
some of the defendants, but not to others. When Mr.
Rahilly failed to produce the bond required by
statute to proceed against those defendants against
whom he had offered insufficient evidence, a judge
entered a judgment of dismissal.47 The Appeals
Court of Massachusetts later affirmed the judgment
of dismissal with respect to the nonphysician per-
sonnel of North Adams Regional Hospital, but
vacated the judgments of dismissal against the
remaining defendants, including Dr. Sussman and
the physicians who had treated Jeremy at Baystate,
thereby allowing Mr. Rahilly to proceed with his
claims against them.48

Case #3
Heise v. Presbyterian Hospital of Dallas.49 On the

evening of April 7, 1988, a woman named Kathleen
Heise was assaulted as she walked along a street in

Dallas. A person who witnessed the attack later
reported that the unidentified assailant struck Ms.
Heise with a forearm to her neck. The witness and
another passerby who stopped to help reported that
they found Ms. Heise lying unconscious on the
sidewalk. Someone called an ambulance, and para-
medics transported her to the ED of Presbyterian
Hospital. The paramedics documented the witness-
es’ accounts of Ms. Heise’s unconsciousness in
their run report.50

When Ms. Heise arrived at Presbyterian Hospital
at 9:30 p.m., she complained of nausea. She
appeared confused, agitated, and restless, and did
not cooperate with the doctors and nurses. At the
request of a nurse, an ED physician, Dr. Michael B.
West, convinced Ms. Heise to remain in the ED. Dr.
West did not examine the patient, however, and in
fact spent less than a minute with her. Another
physician, Dr. Albert C. Broders, assumed responsi-
bility for Ms. Heise’s care from 9:30 p.m. until 6:30
a.m. the next day. Dr. Broders attempted to conduct
a physical examination of Ms. Heise, but he aban-
doned these efforts because Ms. Heise repeatedly
pushed his hands away. He later claimed that he did
not observe any signs of severe injury, and he did
not order a CT scan or any other tests.51

The physician who relieved Dr. Borders, Dr. Dirk
A. Frater, finally conducted the first complete physi-
cal examination of Ms. Heise sometime after 6:30
a.m. on April 8. He ordered several tests, including a
chest x-ray, but did not order a CT scan of the head.
Despite the reports of unconsciousness on the side-
walk, and despite Ms. Heise’s earlier abnormal
behavior in the ED, Dr. Frater concluded that the
patient had not sustained a neurological injury. He did
not consult with a neurosurgeon, and discharged Ms.
Heise home at approximately 1:30 p.m. on April 8.52

That evening, Ms. Heise started to vomit and
complained of an excruciating headache. She
returned to the Presbyterian Hospital ED, where a
fourth physician, Dr. Franklin J. Fleischhauer,
examined her, ordered a CT scan of her head, and
called in a neuroradiologist. To keep the patient
calm and to relieve the pain of her headache, Dr.
Fleischhauer prescribed meperidine (Demerol). Dr.
Fleischhauer also prescribed promethazine (Phener-
gan) to reduce her nausea. Shortly after the CT
scan, Ms. Heise stopped breathing. Hospital person-
nel quickly resuscitated her, and a neurosurgeon,
Dr. Richard L. Weiner, told Dr. Fleischhauer that a
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head injury had caused the respiratory arrest.53

In fact, the CT scan indicated severe head trauma.
Ms. Heise had sustained a fracture of her posterior
skull, and her brain had swollen considerably. She
died at 11:20 a.m. the next day, and a subsequent
autopsy identified “craniocerebral injuries” as the
cause of death.54 Ms. Heise’s parents brought a med-
ical malpractice action against the hospital and all of
the ED physicians who had treated their daughter. In
their complaint, they alleged that the doctors and
nurses had failed to make a sufficiently rapid diagno-
sis of the head injury, and that they had failed to treat
the injury in a timely manner.55

At trial, the Heises called an ED physician from
California, Dr. Frederick J. Condo, as an expert wit-
ness. Dr. Condo testified that if the physicians treat-
ing Ms. Heise at Presbyterian had performed a CT
scan during her first visit to the ED, they could have
identified the brain swelling and corrected the head
injury promptly. He further testified that failure to
perform this procedure constituted a breach of the
standard of care, and that the defendants’ actions had
proximately caused Ms. Heise’s death. The defen-
dants objected to this evidence, arguing that only a
neurosurgeon could testify as to the proximate cause
of the patient’s death. The trial court sustained the
objection, and the Heises’ theory of recovery failed
for want of testimony as to the cause in fact.56

On appeal, the Heises contended that the trial court
had abused its discretion in disqualifying Dr. Condo
from testifying on the issue of proximate cause. The
appellate court reversed the trial court’s decision, not-
ing that Texas law permits testimony regarding proxi-
mate cause by “a doctor of the same school of practice
as the defendant,” and that Dr. Condo, like the defen-
dants, practiced in the field of emergency medicine.
The court went on to observe that Dr. Condo had
received training in neurology while in medical school,
during residency, and during his fellowship; that
throughout his career in medicine, he had treated
patients with severe head injuries; and that he had
learned from neurosurgeons how they treat such
injuries. The appeals court therefore held that the plain-
tiffs had met their burden of establishing Dr. Condo as
a medical expert, and it remanded the case for retrial. 

While the CT scanning of patients with mild or
moderate head injuries remains a subject of intense
controversy, the emergency physician should err on
the side of caution. In both aforementioned cases, the
presence of ominous signs should have alerted the

ED physicians to the possibility of intracranial hem-
orrhage. In Rahilly, the patient arrived at the ED with
flaccid muscle tone and agonal respirations. External
evidence of head trauma went undetected, allegedly
due to an inadequate physical examination. As soon
as the lumbar puncture revealed blood, the physi-
cians should have ordered a CT scan of the head. In
light of the patient’s condition, the decision to wait
several hours before performing a noninvasive proce-
dure such as a CT scan cannot be defended.

Similarly, in Heise, the witnesses’ description of
head and neck trauma with unconsciousness, coupled
with a persistent alteration in mental status, should
have triggered an immediate CT scan of the head.
Even those researchers who have advocated limited
CT utilization would agree that patients with presen-
tations such as these warrant CT investigation.

While the cost associated with routine CT scan-
ning poses a valid concern, the risk and disability
generated by an overlooked intracerebral hemor-
rhage can be enormous. Given the speed and accura-
cy of CT scanning, the ED practitioner should over-
utilize, rather than under-utilize, the CT scanner in
the presence of head injury when intracerebral
injury clinically is suspected even remotely. 

Neurosurgical Consultation
The failure of an ED practitioner to consult with

a neurosurgeon is another issue that sometimes trig-
gers litigation following the treatment of a head
injury patient.

Just as the indications for CT scanning of head-
injured patients have generated controversy within
the medical community, so, too, have the disposition
options regarding such patients. Some experts advo-
cate the hospitalization of every head trauma patient
who presents to the ED with altered mentation or
focal hemispheric deficit, even if a CT scan of the
head reveals no intracranial abnormality.57 Others
feel that a head-injured patient with a Glasgow
Coma Scale (GCS) score of 14 or higher may be
observed safely at home in the absence of compli-
cating factors such as a skull fracture, advanced age,
progressive neurological deterioration, focal neuro-
logical findings, or the lack of a reliable observer.58

At what point, though, should the ED practitioner
consult a specialist? Clearly, those patients who are
likely to require neurosurgical intervention should 
be referred early during the course of treatment to a
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neurosurgical service, even if this means transferring
a patient to another facility.59 This class of patients
includes those who manifest signs of elevated
intracranial pressure (ICP), persistently decreased
level of consciousness, deterioration of neurological
functioning, depressed or basilar skull fractures, or
focal neurological deficits.60 A patient with head
injuries of mild or moderate severity may benefit
from neurosurgical consultation as well, although the
need for such consultation will depend upon the
patient’s clinical presentation.61 At times, the failure
of an ED physician to recognize the need for neuro-
surgical intervention has constituted negligence.62

Indeed, as the following case illustrates, an ED prac-
titioner may incur liability simply by failing to con-
sult with a neurosurgeon in a timely fashion.63

Case #4
Kiniry v. Danbury Hospital.64 On Nov. 23, 1974,

at approximately 9 p.m., 30-year-old Richard
Kiniry fell down the basement stairs in his home,
striking his head and losing consciousness for more
than eight minutes. His wife called an ambulance.
The responding emergency medical technicians
(EMTs) observed that Mr. Kiniry was awake but
disoriented and that he soon lapsed into “semicon-
sciousness.” After splinting Mr. Kiniry’s deformed
wrist, the ambulance crew transported him to Dan-
bury Hospital, arriving in the ED at approximately
9:42 p.m.65

A full-time ED physician, Dr. Homer L. Fegley,
obtained a history of the incident from the patient, the
patient’s wife, and the EMTs. Dr. Fegley’s neurologi-
cal examination revealed normal reflexes, but he
observed that Mr. Kiniry’s pupils were small and non-
reactive. The doctor ordered skull and wrist x-rays
and he telephoned the hospital’s orthopedic surgeon,
but did not consult with the on-call neurosurgeon.66

During Mr. Kiniry’s stay in the ED, he progres-
sively became more confused and started to com-
plain of a headache. The hospital radiologist report-
ed to Dr. Fegley that the skull radiograph revealed a
fracture over the middle meningeal artery. Dr. Feg-
ley discussed the situation with Mrs. Kiniry, advised
her that Mr. Kiniry required hospital admission for
observation, and told her that an orthopedic surgeon
would set the wrist fracture.67

Danbury Hospital’s on-call orthopedic surgeon,
Dr. Thomas M. Malloy, examined Mr. Kiniry in the

ED’s orthopedic room at approximately 11:15 p.m.
He set the fractured wrist, ordered prochlorperazine
(Compazine) for Mr. Kiniry’s nausea, and ordered
the patient admitted to the hospital’s ICU for obser-
vation of the head injury.68

Mr. Kiniry arrived in the ICU at approximately
12:45 a.m. Initially he appeared lethargic, but during
the next two hours he grew increasingly restless, agitat-
ed, and combative. Eventually he became incoherent
and delusional, and had to be restrained. Mr. Kiniry’s
pupils grew unequal in size, then became fixed and
dilated, and he demonstrated greater movement on one
side of his body than the other. The nursing staff alert-
ed Dr. Malloy of these developments at approximately
2:15 a.m. Dr. Malloy, in turn, telephoned the on-call
neurosurgeon, Dr. Jesse Malapez. Dr. Malapez arrived
to examine Mr. Kiniry at 3:10 a.m., but by that time the
patient had lapsed into a coma.69

Dr. Malapez took Mr. Kiniry to the operating
room, where he removed a large epidural hematoma
that had formed as a result of the temporal bone
fracture and resultant laceration of the middle
meningeal artery. Dr. Malapez also discovered and
removed a small SDH on the opposite side of Mr.
Kiniry’s brain. Mr. Kiniry failed to regain conscious-
ness, and he died six days after surgery.70

The executrix of Mr. Kiniry’s estate, Mary S.
Kiniry, brought a wrongful death action against Dan-
bury Hospital and Drs. Fegley and Malloy, alleging
medical malpractice. Dr. Malloy settled with the plain-
tiff for $250,000, and the plaintiff withdrew the claim
against him.71 At trial, Ms. Kiniry presented expert tes-
timony that the hospital had failed to implement ade-
quate rules requiring immediate consultation with a
neurosurgeon when a patient with head injuries such
as Mr. Kiniry’s entered the ED. The plaintiff also pre-
sented evidence that the hospital’s nursing staff had
failed to monitor Mr. Kiniry’s condition closely, and
that the nurses should have called the attending physi-
cian more quickly when the patient’s condition started
to deteriorate. The plaintiff’s expert witnesses went on
to criticize Dr. Fegley for conducting an inadequate
neurological examination, for failing to contact a neu-
rosurgeon immediately upon learning of Mr. Kiniry’s
skull fracture, for failing to issue adequate nursing
instructions, and for referring Mr. Kiniry’s care to an
orthopedic surgeon who was not qualified to treat head
injuries. According to the plaintiff’s expert witnesses,
each of these acts and omissions constituted a 
departure from the applicable standard of care and was
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a substantial factor in causing Mr. Kiniry’s death.72

The jury found both of the defendants liable and
awarded Ms. Kiniry $1.8 million. While the trial court
later reduced the size of the award by the amount of
Dr. Malloy’s settlement,73 the Connecticut Supreme
Court affirmed the resulting $1.55 million judgment.74

Failure to Provide Instructions and Information
Not all head trauma patients experience symptoms

during their stay in the ED. Those with acute epidural
hematomas sometimes arrive at the hospital during a
“lucid interval.”75 Chronic SDHs may lie dormant for
weeks, or even months, before headaches, seizures, or
other neurological sequelae appear.76 In fact, the pat-
tern of delayed symptoms following head trauma
occurs with sufficient frequency that neurosurgeons
sometimes refer to this sequence as the “talk and
deteriorate syndrome.”77

The temporarily benign appearance of such patients
may lead to their premature discharge from the ED. To
ensure that patients return quickly to the hospital in the
event of subsequent deterioration, ED personnel must
provide all departing head injury patients with a
detailed set of discharge instructions.78 These instruc-
tions should include, at a minimum, the diagnosis,
medication instructions, a summary of monitoring
requirements, signs and symptoms indicative of deteri-
oration, a method of follow-up, and a plan for return-
ing to the ED in the event of deterioration.79

In Pillsbury-Flood v. Portsmouth Hospital, the
defendant hospital learned that the failure to provide
written discharge instructions to a head-injured patient
may impart medical malpractice liability.80 In that
case, an ED physician sent a car-accident victim home
after a neurological examination revealed no evidence
of intracranial injury. The patient, who had not
received a copy of the hospital’s “head trauma sheet,”
died at home from an acute SDH the next afternoon,
prompting the patient’s wife to bring a medical mal-
practice action against the hospital and its personnel.81

While the lawsuit ultimately failed for want of proxi-
mate cause evidence, the plaintiff did produce expert
testimony that the verbal discharge instructions given
by the ED physician “were totally inadequate.” 82,83

Since some courts have relaxed the burden of proof
regarding causation when a decedent such as the one
in Pillsbury-Flood has suffered a “loss of chance,” the
plaintiff in this case might have prevailed had she
advanced her claim in another jurisdiction.84

ED personnel have an obligation to provide head-
injured patients with other types of information, as
well. The doctrine of informed consent necessitates the
disclosure of all information that a patient might rea-
sonably require in order to reach an intelligent decision
about treatment options. An ED practitioner treating a
victim of head trauma, therefore, has a duty to discuss
with the patient or the patient’s family the availability
of beneficial procedures, such as CT scanning, as well
as limitations on the hospital’s capabilities.85As the
following case illustrates, ED personnel may incur lia-
bility should they fail to provide such information.

Case #5
Martin v. Richards.86 On the evening of July 10,

1985, 14-year-old Cheryl Martin rode her bicycle
into the back of a dump truck. She lost conscious-
ness for an undetermined period of time, vomited
five or six times, and demonstrated amnesia before
her arrival at Fort Atkinson (WI) Memorial Hospital.
The physician on duty in the ED, Dr. William H.
Richards, performed an examination and discovered
swelling and bruising in Cheryl’s right zygomatic
area. He took a skull x-ray but did not order a CT
scan, and ultimately diagnosed Cheryl as having
sustained a concussion.87

Dr. Richards conveyed this information to Cheryl’s
father. He then explained that Cheryl could go home,
but that in his opinion she should remain at Fort
Atkinson Memorial for observation. During the
course of this conversation, Dr. Richards did not dis-
close that Fort Atkinson Memorial possessed a CT
scanner, nor did he explain that such machines could
diagnose head injuries more accurately than plain
film radiographs. Dr. Richards also did not explain
that Cheryl would require transfer to a different facili-
ty should neurological complications arise, since Fort
Atkinson Memorial did not have a neurosurgeon.88

Cheryl’s father consented to his daughter’s admis-
sion. Shortly after midnight, a nurse found Cheryl irrita-
ble and uncommunicative, but the nurse did not report
these findings to any physician. One hour later, the
nurse discovered that Cheryl had become unresponsive,
with a fixed, dilated left pupil. The nurse reported these
changes to Dr. Richards, who in turn notified Dr. Mark
Hansen, the physician responsible for Cheryl’s inpatient
care. Dr. Hansen arranged for a helicopter to transfer
Cheryl to the University of Wisconsin Hospital in Madi-
son, where a CT scanner and neurosurgeons were 
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available.89 A CT scan performed at the University of
Wisconsin Hospital revealed a large epidural
hematoma. Cheryl underwent surgical evacuation of the
hematoma at 3:55 a.m., and again later in the day, to
stem continued bleeding. Cheryl survived, but emerged
from the surgery a partial spastic quadriplegic.90

Cheryl’s parents brought a medical malpractice
action on behalf of themselves and their daughter
against Dr. Richards, Dr. Hansen, Fort Atkinson
Memorial Hospital, and others. At trial, the plaintiffs
alleged that the failure to obtain a CT and the decision
to admit Cheryl to a facility lacking neurosurgical
capability constituted negligence. The plaintiffs also
contended that the staff of Fort Atkinson Memorial
rendered negligent care, and that Drs. Richards and
Hansen failed to provide Cheryl’s parents with infor-
mation relevant to their daughter’s care, as required by
Wisconsin statutory law.91 A jury found that the doc-
tors had not acted negligently in diagnosing and treat-
ing Cheryl’s injury, and that the nurses, despite having
negligently monitored Cheryl’s condition, had not
caused her subsequent injuries. The jury did find,
however, that Dr. Richards had negligently failed to
inform Cheryl’s parents about alternative forms of
treatment. The jury awarded the Martins $5 million in
damages, but the court granted Dr. Richards’ post-trial
motion to dismiss the informed-consent portion of the
complaint on grounds that the doctor need not have
revealed information that would have become impor-
tant only in the “extremely remote” event that his
patient developed an intracranial bleed.92 The court of
appeals ordered the decision against Dr. Richards to
stand, but it remanded the case to determine, among
other issues, whether the doctors’ failure to provide
statutorily required information had proximately
caused Cheryl’s additional harm. The Supreme Court
of Wisconsin agreed with the appeals court that given
the serious consequences of an epidural hematoma, a
1-3 in 100 chance that a patient will develop intracra-
nial bleeding is not an “extremely remote possibili-
ty.”93 Observing that Mr. Martin might have requested
a CT scan, or that he might have preferred that his
daughter be admitted at a hospital with neurosurgical
capability, the Supreme Court reinstated the jury ver-
dict and ordered full payment of damages. 94,95

Avoiding Liability in Management of Head Trauma 
Adequate head trauma care begins even before

the patient reaches the ED. Hospitals lacking

around-the-clock CT scanning and neurosurgical
coverage make poor destinations for patients with
head injuries, and depending on the distance
involved, ED personnel providing on-line medical
direction to paramedics and EMTs may wish to
order such facilities bypassed. This kind of “prehos-
pital triage” generally does not enhance the liability
of the medical direction provider, in part because
many states have conferred statutory immunity upon
those who make such decisions.96 To the contrary,
referral of patients with moderate or severe head
injuries to a specialty center actually diminishes the
potential for litigation by averting subsequent diag-
nostic and transfer-related dilemmas.97 At the same
time, hospitals must avoid misrepresenting their CT
and neurosurgical capabilities, because to do so may
create negligence liability by depriving head-trauma
patients of services available elsewhere.98

Once the head-trauma patient has arrived in the
ED, qualified hospital personnel must conduct a
timely and thorough screening examination that
includes vital signs.99 Patients who display any type
of neurological abnormality should receive the
immediate attention of a physician. Those who are
triaged to a waiting area must be checked at regular
intervals to guard against deterioration.100

Regardless of a patient’s outward appearance, an
ED physician should examine the patient as soon as
staffing permits. The examining physician must be
able to recognize the signs and symptoms of intracra-
nial hemorrhage and other neurological emergencies;
otherwise, the need for neurosurgical intervention
may go unnoticed.101 ED practitioners should avoid
unnecessary diagnostic procedures, of course, but CT
scanning and neurosurgical consultation should be
obtained early if any doubt exists as to the severity of
the trauma.102 Similarly, when the treating facility
lacks CT scanning and neurosurgical capabilities, the
physician should consider transfer early in the course
of treatment, before deterioration sets in.103

ED practitioners should communicate regularly
with patients and family members to ensure that
they fully appreciate the severity of the injury and
understand available treatment options.104 Every
patient discharged from the ED should receive both
verbal and written instructions, since this combina-
tion has been shown to increase the likelihood of
comprehension.105 For the same reason, written dis-
charge instructions should incorporate extremely
simplistic language.106



Debate still exists regarding the criteria for hos-
pitalization of head-trauma patients. For more than
a decade, researchers have advocated the routine
“clearing” of head injuries through a combination
of detailed neurological examination and CT scan-
ning.107 Recent studies suggest, however, that
asymptomatic, neurologically intact patients can
leave the hospital safely with a responsible observ-
er, even after unconsciousness or amnesia.108 Still,
given the severe consequences that accompany
overlooked intracranial hemorrhage, ED practi-
tioners best can avoid liability by erring on the
side of caution and discharging only those patients
who have demonstrated no prolonged (longer than
five minutes) alteration in consciousness and have
a normal neurologic exam. In patients with focal
findings, confusion, or prolonged loss of con-
sciousness, CT scanning should be performed
prior to discharge.

Conclusion
Head trauma poses a unique diagnostic and thera-

peutic challenge to the ED practitioner because
complications, while rare, may lead to disastrous
consequences if not detected early.109 ED personnel
must act promptly to diagnose serious neurosurgical
conditions such as intracranial hemorrhage before
the patient’s condition deteriorates. Failure to utilize
available diagnostic resources such as CT scanning
and neurosurgical consultation may constitute med-
ical malpractice. Hospitals and their personnel may
incur liability as well for prematurely discharging
head-injured patients, or for failing to provide such
patients with adequate discharge instructions or
information about treatment options. While recent
studies seem to indicate that EDs sometimes over-
treat patients with minor head injuries, the risk of
sudden deterioration in such patients justifies a cau-
tious approach. 110 If doubt exists as to the severity
of a head injury, over-treatment may, in fact, prove
useful in avoiding costly litigation. 
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CE/CME Questions

14. Which of the following is correct in regard to a
patient who lost consciousness for one minute
after blunt trauma to the head: 
A. A detailed neurological examination should 

be conducted and CT scan ordered only if 
focal neurologic findings, GCS less than 14, 
confusion, and depressed skull fracture are 
found on physical examination.

B. The patient should be admitted to the hospital’s
neurosurgical service immediately.

C. Skull films should be ordered to detect skull 
fracture. 

D. CT scanning should be done on all patients 

with head trauma and loss of consciousness 
because the medical-legal risks are great.

15. ED personnel incur a serious risk of liability for
all of the following except:
A. ordering paramedics with a severely head-

injured patient to bypass a community hospital 
lacking a CT scanner in favor of a more dis-
tant facility with full neurosurgical capabilities.

B. failing to order a CT scan for a patient who 
suffered prolonged loss of consciousness after
blunt head trauma.

C. admitting a severely head-injured infant to a 
hospital lacking a neurosurgical service without
first discussing the admission with the patient’s 
parents.

D. failing to admit a patient whose condition has 
progressively deteriorated after a head injury.

16. Which of the following best describes the 
current standard of care regarding head trauma
management?
A. All patients who have sustained head trauma 

should be hospitalized for observation.
B. All patients who have demonstrated focal neuro-

logic deficit should receive CT scan, neurosurgi-
cal referral, and admission.

C. Patients who display evidence of intracranial 
hemorrhage on CT scan can be discharged 
with a responsible observer.

D. Patients who demonstrate progressive deterio-
ration after sustaining head trauma can be 
admitted to a medical-surgical unit, rather than 
an available neurosurgical unit.

17. Before discharging a neurologically intact patient
with evidence of a minor head injury, the ED prac-
titioner should do which of the following?
A. Transfer the patient to a Level I trauma center

for admission to the neurosurgical service.
B. Order a CT scan of the head and request eval-

uation by a neurosurgeon.
C. Ask the patient to remain in the ED for a 24-

hour observation period.
D. Provide the patient with verbal and written 

instructions, and arrange for observation by 
a  reliable individual.
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Forensics in the EDIn Future Issues:

CE/CME Objectives

[For information on subscribing to the CE/CME program,
contact customer service at (800) 688-2421 or e-mail
customerservice@ahcpub.com.]

The participants will be able to:
• identify high-risk patients and use tips from the program

to minimize the risk of patient injury and medical mal-

practice exposure;
• identify a “standard of care” for treating particular condi-

tions covered in the newsletter; 

• identify cases in which informed consent is required;
• identify cases which include reporting requirements; and
• discuss ways in which to minimize risk in the ED setting.


