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Using special software to detect upcoding, a
whistleblower has nailed a Chicago hospital

for a $3.4 million settlement. 
Compared to other whistleblower cases that

cost hundreds of millions, the money here isn't
noteworthy yet. What's ominous is that this
whistleblower didn't work at the hospital he sued. 

Instead, he was able to take public information
on hospital billings, sift it through a computer, and
file a false claims case that attracted the support
of the Justice Department. The whistle blower
has also sued an undisclosed number of other
hospitals, which could mean that the total dollar
amount becomes substantial.

"It's genius," says a source familiar with the
hospital side of the case. "It's revolutionary. It's
like a pirate ship, or those people who searched
for the Titanic."

The suit was filed against Louis A. Weiss
Memorial Hospital in 1996 by Richard Newbold,
who is described in the suit as the CEO of Health
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Hunter-killer software used to target hospitals
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Outcomes Technologies, a Doylestown, PA, firm
that developed software for measuring health out-
comes and disease management. Newbold devel-
oped a computer program called Disease
Software, which was designed "to determine how
efficiently a hospital is treating patients with a cer-
tain disease," according to the suit.  "As part of a
research project into bacterial pneumonia,"
Newbold found that some hospitals coded 40% to
90% of bacterial pneumonia claims as pneumonia
caused by unidentified bacteria (DRG 79/482.89),

Donated pharmacists get
thumbs-down from OIG

OIG has nixed a mail-order pharmacy's plan
to station and pay for pharmacists at hospi-

tal transplant centers. In an unusually sharp
advisory opinion (No. 98-16), the agency con-
cluded that such an arrangement would proba-
bly violate the anti-kickback statute.

Under the pharmacy's proposal, the pharma-
cist would have worked with transplant teams,
overseen pharmaceutical care plans for patients,
and handled all billing and collections for pre-
scriptions. Hospitals would recommend specific
pharmacists, while the pharmacy could hire cur-
rent or former employees of the hospital.

Don't even think about it, replied OIG, noting
that its policy has been one of "antipathy" to any
arrangements where potential sources of refer-
rals get free or below-market services. "We infer
that one purpose of the free services is to
induce referrals," says the opinion. Further
underscoring how seriously OIG takes this

See RICO, page 4

Is RICO looming for private
health care insurers?

Remember RICO, the Racketeer Influenced
and Corrupt Organizations Act? RICO

became the favorite tool of Mafia-hunting prose-
cutors in the 1980s, allowing them to assess triple
damages.

Now the Supreme Court is scheduled to hear
Nov. 30 whether RICO can be used against a pri-
vate health insurer. A Las Vegas attorney has filed
a suit charging Humana with engaging in a pat-
tern of fraudulent behavior by consistently cheat-
ing patients on copays.
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which garners a higher DRG payment rate than
cases where the bacteria is identified, such as
DRG 89. 

The figure for Weiss in 1994 was almost 80%,
while the the national average in 1993-94 was
closer to 4%, the suit claimed.
Newbold derived his data from ana-
lyzing more than a million pneumonia
discharges from more than 5,000
hospitals in the MEDPARS database.

Neither Newbold nor his attorney
returned phone calls. But a copy of
Newbold's suit, which was filed in
Philadelphia, contains 13 blank
pages listing all of the hospitals that
Newbold has sued, but whose names
have not yet been released by the courts. 

So far, two hospitals in Springfield and Easton,
PA, have settled for $600,000 and $1.2 million,
respectively. For all the defendants, DRG 79/
482.89 claims accounted for 34.7% of all of their
pneumonia cases, resulting in $37 million in
Medicare overpayments.

In a written statement, Weiss said the billings
targeted by the suit were based on advice
received from a "physician/consultant who was
thought to be an expert in examining medical
charts." The hospital denies any wrongdoing and
says it has terminated its relationship with the
physician. 

As part of its corporate integrity agreement with
OIG, Weiss also must conduct a self-audit of all of
the coding work done by the consultant, and do a
pre-billing review of all inpatient Medicare 482.89
claims.

Ironically, the Disease Auditor software that
Newbold used was originally intended to help
providers themselves spot upcoding, says Chip
Richter , a project manager for Health Process
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Management Inc., the successor company to
Health Outcomes Technologies. It also can be
used by payers such as insurance companies,
though Richter would not comment on whether
agencies such as OIG were interested in the
software. 

Newbold did not design the software, according
to Richter, and he is no longer with
the company, though he is still listed
on Health Process Management's
Web site as the firm's founder and
chief scientist. 

Could the software be used by any
freelance whistleblower to stalk any
hospital? "If someone else had the
wherewithal, they could do it," says
Dan May , the assistant U.S. Attorney
in Chicago who handled the Weiss

case. "The records are public." 
It would be simple for someone to collect public

information on hospital claims data and compare
them to national norms, says a source familiar
with the Weiss case. "You can do this with any
DRG," he adds. 

But Richter maintains that a whistleblower
would need a powerful personal computer — with
more than six gigabytes of memory — and access
to immense quantities of statistical data that often
come on old-fashioned tape reels. 

May says he has prosecuted other whistleblow-
er cases, but this is the first time in his experience
where the whistleblower was an outsider who
never worked at the company he sued. "Most of
the time, they are former employees," he adds. 

Yet Susan Dein Bricklin , the assistant U.S.
Attorney in Philadelphia who handled Newbold's
suit against Springfield hospital, says whistle-
blowers don't need to work for an institution to
sue it. She cites a case where the whistleblower
was actually a competitor of the firm that was
sued. n

A copy of Newbold's
suit contains 13 blank
pages listing all of the
hospitals that Newbold
has sued, but whose
names have not yet

been released by the
courts.



American Health Consultants • Copyright © 1998American Health Consultants • Copyright © 1998

PAGE 3 OF 4 COMPLIANCE HOTLINE NOVEMBER 30, 1998

American Health Consultants • Copyright © 1998

issue, the opinion cites a special fraud alert in
which OIG warned against labs stationing phle-
botomists at physician offices. 

Like most advisory opinions, this one is valu-
able in that it tells you how not to raise govern-
ment hackles. First, freebies are suspect when
they allow providers to shift costs. For example,
extending the carrot of allowing hospitals to pick
the pharmacists for their institutions would allow
them to shift payroll costs. Interestingly, a com-
petitor of the pharmacy that asked for the opin-
ion has circulated advertisements that promise
transplant centers would save money "in costly
staff positions and relief of burdens imposed on
existing staff."

Second, the degree to which a provider can
affect patient referrals is key. Patients receiving
organ transplants need plenty of postoperative
care, giving transplant centers a huge say in
where patients get their outpatient drugs.

This is a difficult issue for providers, says
attorney Paul DeMuro , JD, at Latham Watkins
in San Francisco. If a pharmacy or a lab sends
an employee to work for free at a hospital or
doctor's office, it's going to raise eyebrows. The
way to paci fy regulators would be for the
provider to pay fair market value for the use of
the employee — but why would anyone bother
to do that when they could use one of their own
people for the same price? The only exception,
says DeMuro, would be if a provider could show
that the donated employee had a special skill
that the provider could not obtain elsewhere. n

But OIG allows university 
pharmaceutical deal 

Lest you think OIG has something against
pharmacy deals,  the agency has also

blessed a contract between a university and a
pharmacy company which will administer an
outpatient pharmacy program for the school's
hemophilia center.  This is a good sign for
providers engaged in disease treatment pro-
grams, says attorney Paul DeMuro , JD, at

Latham Watkins in San Francisco.
Advisory opinion 98-15 addresses an

arrangement that 's under the auspices of
Section 340B of the Public Health Service Act,
which allows some entities — including hemo-
philia centers — to buy some outpatient drugs
at a steep discount. In this case, the pharmacy
company handles billing and collections on an
as-needed basis. The company is paid accord-
ing to a fee schedule that sets a sliding scale
depending on how many units of anti-hemophilia
factor are dispensed, with compensation at fair-
market value. Payment is only for pharmacy
services, and not for the drugs themselves,
which the school will purchase directly from
manufacturers.

Because of Medicaid rules regarding reas-
signments and multiple discounts, Medicaid fee-
for-service patients are barred from the pharma-
cy program. Other patients will be warned that
the university and the company share a financial
relationship.

The deal doesn't fit a safe harbor — an OIG
guarantee of immunity — because compensa-
tion isn't fixed rigidly in advance. And while the
company won't be getting referrals for Medicaid
fee-for-service patients, excluding business
from federal programs is problematical because
it's tough to avoid implicating the federal health
care system in any contract, OIG says. More
important, the agency is concerned that sepa-
rating federal and private pay patients might be
a sham because providers can swap referrals
for discounted private pay business in return for
higher-paying federal business.

Nonetheless, regulators are satisfied with the
deal because: 

s The pharmacy company doesn't control the
prices the hemophilia center will charge for
drugs and won't be filing the claims for the
drugs.

s Compensation is at fair market value.
s Patients will be informed that there is a

financial relationship between the school and
pharmacy company and will be given a list of
alternate providers.

In addition to a university/pharmacy deal, the
OIG has also OK’d a plan by a renal dialysis
company to support a charity that helps ESRD

Continued from page 1

Pharmacists
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The suit claims that in the early 1980s, Humana
marketed its own health insurance to encourage
patients to use Humana hospitals. The insurance
covered 80% of charges, with the patients cover-
ing the remaining 20%. Yet Humana insurance
got as much as 89% discounts from Humana
Hospital Sunrise in Las Vegas, a hospital now
owned by Columbia and which has been plagued
by union troubles and allegation of poor care. 

Patients were never told that their insurer was
getting a hospital discount, nor was the discount
passed on to them, according to the suit. So for a
$5,000 hospital stay, patients were sent EOBs
that told them Humana had paid $4,000 and they
owed $1,000 — even though Humana had really
only paid $550. To conceal the discounts from
regulators, Humana's insurance arm would pay
the full amount to the hospital, which in turn would
refund the money through inter-company ledger
transfers, the suit claims. 

The scheme boosted the combined profits of
the hospital and insurer from $14.7 million in 1985
to $30.9 million in 1989, according to the suit. The
Nevada Attorney General investigated the alleged
fraud and was preparing a criminal complaint,
when the state insurance commission settled for a
$50,000 fine, states the suit. The case, filed on
behalf of 84,000 patients, seeks both reimburse-
ment of the missing discounts and damages for
medical care that patients could otherwise have
afforded if they had been given the discounts. A
Humana official would only say that offering dis-
counts was a common industry practice at the
time. 

Legally, the case really focuses on the question
of whether the federal RICO act can be leveled
against insurers, or whether state insurance law
should apply. But if the Supreme Court upholds
an appeals court ruling that says the case should

RICO
Continued from page 1

go forward, health care providers could potentially
find themselves fighting RICO suits, says plain-
tiffs' attorney Will Kemp , JD, at Harrison, Kemp
and Jones in Las Vegas.

If a provider could be shown to have, say, con-
sistently overbilled patients, that could theoretical-
ly be grounds for a RICO suit, says Kemp.

RICO is like the False Claims Act in that defen-
dants can be hit with triple damages. But the FCA
requires that the federal government have been
defrauded, while RICO encompasses crimes
against private parties as well. While the FCA also
focuses on whether someone knew or should
have known they were defrauding the govern-
ment, RICO examines whether someone engaged
in a pattern of civil or criminal misconduct. n

patients. The company will fund a program that
pays health insurance premiums for needy
patients. As in past advisory opinions, OIG says
it's satisfied with such arrangements as long as
the company routes the funds through an inde-
pendent charity rather than to individual benefi-
ciaries. Patients will also be free to choose other
providers besides the dialysis company. n

Opthamologist pays $750,000 
in false claims settlement

An ophthalmologist in Worcester, MA, has
agreed to pay $750,000 to settle a false

claims suit that charged he had billed Medicare
for medically unnecessary procedures and split
glaucoma tests, known as visual field examina-
tions, by checking each eye on separate days
rather than both eyes on one visit. The physician
also claimed personal supervision when he wasn’t
around, according to the U.S. Attorney’s Office in
Boston. This is the largest health fraud settlement
in Massachusetts against a solo practitioner. n

Home oxygen indictments
handed down in Florida

Two home oxygen suppliers in Dade County,
FL, have been indicted for conspiring to

defraud Medicare. Miriam Taylor, who operated as
Lovely Care Medical Equipment and Supplies,
and Nelson DeLaCerda, who operated as
Flamingo Medical Supply Inc., allegedly submitted
$1.8 million to Palmetto, the South Carolina-
based carrier. The indictment also charges that
DeLaCerda paid a physician $100 cash for every
signature he put on blank prescription forms. The
case is linked to the recent indictment of three
other defendants whom prosecutors claimed were
creating phony test results to justify home oxygen
therapy. n


