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No matter how tight your billing or coding pro-
cedures are, sooner or later someone will vio-

late them. And whether and how you discipline the
culprits is something that could determine just how
harshly the government treats you.

A provider that doesn't enforce its compliance
plan “leaves itself vulnerable to government and
other actions,” says the OIG's model compliance
plan for hospitals. Employees should be aware of
disciplinary guidelines, and those guidelines
should specify a range of sanctions — from warn-
ings to termination — as well as an assurance
that everyone will be treated equally.

Unfortunately, achieving equality is the tricky
part, says attorney Bob Wolin of Baker Hostetler
in Houston. Managers naturally tend to get more
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Gov’t sets payoff amount
for elderly Medicare spies

You may soon find your Medicare patients act-
ing like a gang of gumshoe detectives —

asking a lot of questions about the content of
their claims and most recent bills. The reason: It
may pay off for them in cold, hard cash.

Starting Jan 1, 1999, Medicare recipients and
other private citizens who alert the government
to suspected instances of fraud and abuse are
eligible for a reward if the information leads
directly to the recovery of illegal or inappropriate
overpayments.

“Senior citizens are our first line of defense in
the battle to fight Medicare fraud. They can be
our eyes and ears in the field,” said Secretary of
Health and Human Services Donna Shalala
when she announced the program last month.

See Medicare Spies , page 3

Caution: Match discipline to responsibility
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slack than lower-level employees. “The problem
isn't setting a policy,” Wolin adds. “The problem is
implementation.” He cites a case where the CEO
of a large health provider bought his secretary a
car and put the expense in the organization's cost
reports. When the provider ended up settling with
the Justice Department, the local U.S. Attorney
was incensed to discover the executive had been
treated leniently by the organization. 

OIG: Medicare DME profits
must not exceed retail 

If you’re charging Medicare more for durable med-
ical equipment than you charge retail customers

for the same supplies, watch out. The feds can kick
you out of the Medicare program if they find that
your profit margin on Medicare sales is greater
than on other sales, according to a new advisory
opinion from the OIG.

The opinion (98-8), released on July 6,
responds to a request from a “superstore” that sells
“a wide selection of medical and health-related
products to customers for use in their homes.”
Although the company doesn’t yet participate in
Medicare, about 300 of the 3,000 products it sells
are reimbursable as durable medical equipment
(DME) under the Medicare program.

The company proposes to charge Medicare
“an amount equal to the maximum reimbursement
amount allowable under Medicare’s payment regu-
lations,” according to the opinion. The company
admits that this amount will be higher than it
charges retail customers — usually between 21%
and 32% higher. It attempts to justify charging

See Advisory Opinion , page 2

Policing your plan
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The key here is to peg disciplinary action to
the degree of authority that a manager or employ-
ee has over areas such as coding and billing, says
Wolin. By virtue of their positions, top executives
can be assumed to have power over reimburse-
ment. But so does a lower-level billing manager. In
effect, a good compliance plan will contain a multi-
plier that increases the consequences for those
who abused — or have the potential to abuse —
reimbursement.

Another solution: Keep a log handy of all dis-
ciplinary actions taken, says Alice Guttler, compli-
ance officer for Centrastate Healthcare System in
Freehold, NJ. Try to base sanctions on compara-
ble situations in the past.

Yet it's also important to leave yourself some
flexibility in applying sanctions. “If you have a
good employee who’s made one mistake after 20
years, then you might be able to transfer him or
her to another position that doesn't have any
responsibility for billing,” says Wolin. 

The easiest approach is to rely on the normal
disciplinary procedures used by the human
resources department, says Guttler. Her compli-
ance plan merely says that violations will be han-
dled according to the HR disciplinary process. The
HR policy lists general sanctions, but doesn't man-
date special measures for compliance offenses.

Listing specific offenses means an employee
could claim that his or her actions were not improp-
er because they weren’t specifically barred by the
policy. “You could never draft an HR policy that
covers everything,” Guttler adds. So far, Guttler
has had to handle just one compliance matter
through the disciplinary process. An employee had
used the nonprofit hospital’s tax ID number to get
hardware at a discount for his own use.

Not only was the employee dismissed, but

because the incident could have jeopardized the
hospital’s nonprofit status, a record of the discipli-
nary procedure is kept in the compliance log.

Caution: Be careful that your disciplinary
scheme doesn’t conflict with any union contracts,
Wolin warns. Those contracts might specify a par-
ticular process for punishing union workers. The
safest course is to devise your compliance plan
first, and then negotiate a contract with language
that allows workers to be disciplined in accor-
dance with the compliance plan. n
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Medicare a higher rate by claiming that the cost of
documentation, claims processing, delivery and
distribution, and obtaining a DME surety bond cuts
into the company’s profit margin.

The OIG can exclude individuals or organiza-
tions from participating in federal health care pro-
grams if it finds they have submitted bills “for items
or services furnished substantially in excess of
such individual’s or entity’s usual charges.”
However, the OIG can grant an exemption from
this requirement given “good cause.”

In the opinion, the agency contends that a 21%
to 32% higher rate for Medicare sales is “substan-
tially in excess” of the retail rate. Whether the
increased cost of doing business with Medicare
constitutes “good cause,” however, remains an
open question, because the company itself doesn’t
know exactly what its costs will be.

According to the opinion: “A useful benchmark
for determining whether the higher Medicare
charge would meet the ‘good cause’ exception is
to compare the profit margin on the Medicare sale
to the margin on the [retail] sale. So long as the
profit margin for the Medicare sale is less than or
equal to the [retail] sale, we think the ‘good cause’
exception would be satisfied.” n

Advisory Opinion
Continued from page 1
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“This is another weapon in our fight against fraud
and abuse — and protecting the Medicare Trust
Fund.” 

Authorized by the Health Insurance Portability
and Accountability Act, the Incentive Program for
Fraud and Abuse Information permits anyone who
provides information that leads to the recovery of
Medicare overpayments to collect a reward of
10% of any recovered monies, up to a $1,000
maximum reward. This is provided that the infor-
mation submitted played a direct role in uncover-
ing fraudulent activity not already under investiga-
tion by federal or state authorities.

As such, HCFA has enlisted the HHS’
Administration on Aging to use its national organi-
zation to gather and train volunteers to identify
and report potential warning signs of fraud and
abuse, with special attention being paid to the
activities of nursing homes and other long-term
care settings, as well as interactions with person-
al physicians. Examples of the types of potential
fraud and abuse that Medicare is urging benefici-
aries and others to help spot and report include:
s Billing for services that were never provided.
s Billing twice for the same procedure.
s Billing for a more expensive procedure than

the one received.
s Billing for a procedure that is not medically

necessary.
s Using Medicare card numbers that were

obtained deceptively.
This encouragement may lead to increased

phone calls to physician offices already burdened
with a long list of compliance concerns. A good
starting point as to what kinds of actions and
activities practices may be asked to explain as a
result of leads from potential tipsters are the
items Medicare is sending to and asking benefici-
aries to pay particular attention. 

According to Medicare, patients should be
suspicious if providers tell them that:
s The test is free; they only needs your

Medicare number for his records.
s Medicare wants you to have the item or

service.
s They know how to get Medicare to pay for it.
s The more tests they provide, the cheaper

Medicare Spies
Continued from page 1

they are.
s The equipment or service is free; it won’t

cost you anything.
Medicare also is instructing beneficiaries to

be suspicious of providers that:
s Routinely waive copayments without check-

ing on a patient’s ability to pay.
s Advertise “free” consultations to Medicare

beneficiaries.
s Bill Medicare for services the patient does

not recall receiving.
s Bill Medicare for telephone calls, confer-

ences with the family, or scheduled but not kept
appointments.
s Bill Medicare for routine check-ups.
s Give the wrong diagnosis on the claim form

so Medicare will pay. n

Provider groups appeal
PATH lawsuit dismissal

Following the April 27 dismissal of their law-
suit seeking to end the government’s

Physicians At Teaching Hospitals (PATH)
audits, the case’s various physician and hospi-
tal-related plaintiffs have appealed the court’s
decision. 

The appeal will be considered by the U.S.
Court of Appeals for the Ninth Circuit in Los
Angeles.

Among the provider parties bringing the suit
are the Association of American Medical
Colleges, American Medical Association,
American Hospital Association, Medical Group
Management Association, and more than a dozen
teaching hospitals from across the country.

The court dismissed the group’s original law-
suit on the grounds that it had not yet exhausted
all of the administrative options open to it.

“We were greatly disappointed with the
court’s decision to dismiss our complaint,” says
AAMC’s president Jordon J. Cohen. “We still
believe that the Medicare audits of teaching hos-
pitals are unfair and will continue to seek to rem-
edy this situation.” 

Last month, several of the plaintiffs held a
“fly-in” meeting in Chicago to “consider the effect
of a related case,” according to a Medical Group
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Management Association spokesman. The case
in question involved Cedars-Sinai Hospital in
Los Angeles and touched on several issues
related to the PATH case. The plaintiffs had
hoped that a favorable ruling in the Cedars case
would boost the chances of an appeal. But that
case suffered a setback when a district court
judge ruled that the statute of limitations for filing
the claim had run out.

Meanwhile, the Greater New York Hospital
Association and a group of  New York teaching
hospitals have filed their own separate suit chal-
lenging government audits of how teaching hos-
pitals in the past billed Medicare for services
performed by hospital interns and residents
supervised by teaching physicians. (Greater
New York Hospital Association v. U.S., DC SNY,
No. 98-CIV-2741, filed April 16.)

According to GNYHA General Counsel
Susan C. Waltman, her group is challenging the
IG’s argument that New York teaching hospitals
had received official “clear guidance” from
Medicare regarding the rules for reimbursing
teaching physicians.  

For instance, the government argues reim-
bursement articles contained in the carrier
newsletters provided enough necessary and
clear guidance for teaching facilities to follow,
says Waltman.

However, GNYHA counters that these
newsletters are only informal internal carrier
publications — and not official government
instructions and explanations of mandatory
Medicare billing procedures.

As such, hospitals and physicians should
have not been expected to treat their contents
as formal policy pronouncements. n

HCFA launches 
Medicare fraud Web site

The Health Care Financing Administration's
new Medicare Web site (www.medicare.gov),

announced last month by Vice President Al Gore,
includes a section designed to educate Medicare
beneficiaries about fraud and abuse issues.

The site contains a brief overview of
Medicare fraud, followed by instructions on how

beneficiaries can report suspected fraud. It also
advises beneficiaries to be suspicious of the fol-
lowing types of providers:
s Home health providers who offer non-med-

ical transportation services or housekeeping as
Medicare approved services.
s Physicians who bill Medicare for telephone

calls, conferences with the family, or scheduled
but not kept appointments.
s Physicians who bill Medicare for routine

check-ups.
s Ambulance companies that bill Medicare for

routine trips to a doctor’s office.
s Physicians who give the wrong diagnosis

on the claim form so Medicare will pay.
s Ambulance companies that bill for trips

which are not emergency in nature.
s Home health providers that bill for patients

who are not confined to the home.
s Home health providers that bill for Medicare

patients who still drive an automobile.
s Suppliers that bill Medicare for medical

equipment for beneficiaries in nursing home.
s Hospital providers that bill Medicare for

tests beneficiaries received as an inpatient or
within 72 hours. n

Florida lawmaker charged
with Medicare fraud

AMiami-based state senator and his wife have
been charged by federal prosecutors with

multiple violations related to Medicare fraud.
Sen. Alberto Gutman, a Republican, was

charged with 12 counts of filing false claims, 10
counts of wire fraud, six counts of money laun-
dering, two counts of witness tampering and one
count of conspiracy.

According to the indictment from the U.S.
Attorney’s Office in Miami, Gutman, his wife, and
Maricela Maury, a business associate, privately
owned several home health companies that
bilked Medicare of nearly $1 million.

The indictment claims that Gutman and his
associates bribed physicians to sign false treat-
ment plans and faked home health Medicare
claims. It also charges that Gutman received
payment for false claims via wire transfers using
other people’s names. n


