
Editor’s note: As a result of the Sept. 11 terrorist attacks and subsequent
events of bioterrorism in the months since, the United States has a height-
ened sense of insecurity and fear at the realization that we not free from

acts of terror. There has been an enormous amount of information disseminated to
emergency department (ED) medicine practitioners regarding bioterrorism. Hos-
pitals, ED directors, and emergency medical service (EMS) medical directors
have endured countless organizational meetings to make preparations for the next
event. Special response teams have been developed to help care for patients when
the next attack occurs. However, many questions remain: “What is the hospital’s
obligation regarding preparedness?” “What authority do ED physicians have to
quarantine?” and “What duty is there to warn third parties?”

This article will identify and attempt to answer some of the potential legal
dilemmas that may arise as a result of domestic bioterrorism. The hospital’s
responsibilities regarding the newest legislative attempts at increasing pre-
paredness will be addressed. The author does an outstanding job of describ-
ing the problems that any ED practitioner one day may encounter as a
result of bioterrorism. 

There was a time, not so long ago, when residents of the United States con-
sidered themselves immune from the horrors of terrorism. Incidents such as the
1993 bombing of New York City’s World Trade Center were dismissed as trag-
ic aberrations, unlikely to be repeated.1 Even the 1995 attack on Oklahoma
City’s Murrah Federal Building, which left 168 dead, did little to dispel the
nation’s sense of domestic security.2 In the minds of most Americans, terrorists
operated only in faraway places such as northern Ireland and the Middle East.

The tragic events of Sept. 11 have changed this way of thinking forever.
Suddenly, Americans feel vulnerable to attack. For the first time, they see
themselves as potential targets of hijackings and weapons of mass destruction.
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Recent anthrax incidents in Florida, New York, and
Washington, DC, have reinforced this view.3 The
people of the United States have begun to demand
increased protection, and the federal government has
responded with sweeping changes in national securi-
ty policy.4

Terrorism occurs in many forms. Explosives,
nerve gas, bacterial pathogens, and a lethal plant
toxin, ricin, already have been unleashed on the
United States and other civilized nations.5-8 Among
these weapons, the dissemination of a biological
agent, or “bioweapon,” poses the greatest manage-
ment challenge to the public health system. Unlike
explosives and chemical agents, bioweapons pro-
duce delayed symptoms that often can be transmit-
ted from person to person. Thus, a single victim of
bioterrorism unwittingly can spread the resulting
disease throughout the population.9

Managing such an attack likely could require 
a rapid, extensive, and prolonged public health

response. Public health officials will need to recog-
nize that a bioterrorist attack has occurred, identify
the offending organism, ensure suitable treatment
for victims, and control the spread of the disease.
Much of this work will take place in hospital EDs.
Due to the relative paucity of statutory and common
law governing the actions of health care providers
during intentionally created epidemics, the person-
nel of these facilities may find themselves confront-
ed by legal dilemmas to which there are no clear
answers. This article will identify and analyze some
of the unique legal issues that may confront EDs,
their administrators, and their personnel as a result
of domestic bioterrorism.

Readiness
The first step in preparing for bioterrorism is to

acknowledge its existence. Public health officials and
ED personnel no longer can view the threat of bioter-
rorism as a theoretical problem of the future. It already
has arrived.

On Oct. 2, 2001, a 63-year-old male entered a
hospital in Palm Beach County, FL, with fever and
altered mental status. A gram stain of the patient’s
cerebrospinal fluid (CSF) revealed gram-positive
bacilli. Suspecting anthrax exposure, the hospital 
staff initiated antibiotic therapy and notified the Palm
Beach County Health Department and the Florida
Department of Health. Two days later, the state labo-
ratory and Centers for Disease Control and Preven-
tion (CDC) confirmed Bacillus anthracis from a cul-
ture of the patient’s CSF fluid. The patient died three
days after admission. While an autopsy confirmed the
cause of death as inhalational anthrax, no method of
exposure was identified.10

In the days that followed, additional anthrax cases
surfaced in Florida, New York, and Washington, DC.11

Environmental sampling subsequently revealed that
some of these exposures arose from the intentional
delivery of B. anthracis spores through mailed letters
or packages. These events represent the first instances
of deliberate anthrax exposure ever confirmed in the
United States.12

Given this background, ED administrators cannot
turn a blind eye to the threat of domestic bioterror-
ism. To the contrary, a hospital could incur negli-
gence liability if it fails to adopt adequate bioterror-
ism response plans. Health care facilities caught off
guard by acts of bioterrorism never again can justify
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a lack of proper planning by arguing that attacks
were unforeseeable.

The CDC, through its Strategic Planning Work-
group, recently compiled a series of recommendations
intended to strengthen the United States against the
dangers of chemical and biological terrorism.13 Pre-
paredness and Response to Biological and Chemical
Terrorism: A Strategic Plan represents the first collabo-
rative effort between the CDC, the Department of
Defense, law enforcement agencies, and the intelli-
gence community to address a national security
threat.14 While most of the CDC’s recommendations
pertain to the public health infrastructure, some carry
significant implications for health care providers. The
plan encourages EDs and other “frontline medical per-
sonnel,” for example, to maximize their ability to
detect and report patterns of illness suggestive of bio-
logical attack, to participate in the CDC’s Laboratory
Response Network for Bioterrorism (LRNB), and to
mitigate biological illness by providing medical treat-
ment and distributing prophylactic medications
obtained from a national pharmaceutical stockpile
managed by the CDC.15

Working in conjunction with the CDC, the Associ-
ation for Professionals in Infection Control and Epi-
demiology (APIC) has developed similar recommen-
dations. In their Bioterrorism Readiness Plan: A Tem-
plate for Healthcare Facilities, the APIC Bioterrorism
Task Force and CDC Hospital Infections Program
Bioterrorism Working Group recommend that health
care facilities incorporate bioterrorism response plans
into existing disaster preparedness and emergency
management policies.16 These response plans should
include the identification of triage and isolation 
areas capable of handling large numbers of patients,
mandatory universal infection-control precautions,
and the development of a program to provide prophy-
laxis, post-exposure immunization, and bioterrorism
education to employees.17-19

Presently, the CDC and APIC proposals consist
only of recommendations. In the absence of compa-
rable statutory law, hospitals need not comply with
them. ED administrators should bear in mind, how-
ever, that such recommendations soon might define
the standard of care for bioterrorism readiness plan-
ning, and that an ED’s lack of compliance one day
may contribute to a finding of negligence.20 The
adoption of a bioterrorism response plan, therefore,
constitutes good risk-management practice, whether
such plans are statutorily required or not.

ED administrators should remember, too, that the
“recommendations” of today might become statutes
tomorrow. In recent months, 36 state legislatures have
introduced bills pertaining to the emergency manage-
ment of bioterrorism.21 Sixteen of these states have
gone on to enact statutes based at least partially on the
Model State Emergency Health Powers Act, and six
other states are contemplating similar bills.22,23 A num-
ber of states already impose statutory planning require-
ments on health care facilities.24 In light of the nation’s
heightened bioterrorism concerns, others may soon fol-
low.25 The imposition of federal bioterrorism readiness
requirements on hospitals and other health care facili-
ties now seems possible, as well.26 Hospital administra-
tors must monitor legislative developments in this area
to ensure that their facilities remain compliant with
newly enacted state or federal planning requirements.

Detection
The effects of terrorism tend to become immediately

obvious. A bomb explodes in an Oklahoma City office
building, and the building collapses.27 Nerve gas is
released into a Tokyo subway station, and passengers
fall ill.28 Planes crash into the World Trade Center, and
thousands of people are incinerated within minutes.29

When terrorists utilize biological weapons, how-
ever, the impact generally is not felt until days or
even weeks after the attack.30 Unlike most chemical
agents, bioweapons do not inflict damage immedi-
ately upon absorption or inhalation. Rather, the bio-
logical agent first must incubate within the host.31

Only at the completion of this incubation period
does the individual exposed to the agent become
ill.32 Meanwhile, the asymptomatic victim is likely
to spread the disease through person-to-person con-
tact, thereby multiplying the number of victims and
complicating the public health response. By the time
the original victims manifest symptoms, a second
wave of victims already may be infected.33 In the
case of variola virus — the causative agent of small-
pox — a relatively modest infection of 50-100 peo-
ple would expand by a factor of 10-20 times with
each new generation of exposures.34

ED personnel, therefore, play a crucial role in the
detection of biological attacks. Many Americans now
utilize hospital EDs as their primary care facilities, and
as a result, ED personnel will be among the first health
care providers to treat the victims of bioterrorism.35

Unfortunately, the majority of bioterrorism victims
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would complain, at least initially, of seemingly minor
problems such as fever, headache, and nausea — all of
which might be attributed to an ordinary viral infec-
tion.36 Even after signs suggesting bioterrorism begin
to appear — the vesicular rash associated with small-
pox, for example, or the petechiae and ecchymoses
that typically accompany Ebola-induced hemorrhagic
fever — unfamiliarity with such rare diseases might
preclude timely diagnosis.37 Few American ED physi-
cians have treated hemorrhagic fever, and fewer still
have practiced medicine long enough to recall 

pre-vaccination smallpox outbreaks.
In an effort to detect biological attacks as rapidly

as possible, the CDC and its partners are working
with state and local health departments to establish a
multilevel LRNB that eventually will include facili-
ties in all 50 states.38 Once this network becomes
fully operational, initial testing of suspicious sub-
stances will occur at clinical laboratories in hospitals
and at public health agencies, while additional con-
firmatory testing will be performed at regional CDC
facilities and at a newly created Rapid Response and
Advanced Technology Laboratory.39 The target date
for completion of the LRNB, along with other CDC
anti-bioterrorism initiatives, is 2004.40

ED personnel must do their part by remaining alert
to diagnostic clues and patterns of illness suggestive 
of intentional exposure to a biological agent. ED practi-
tioners generally will not utilize sophisticated labora-
tory facilities in a hunt for exotic pathogens when the
patient is thought to be suffering from an ordinary viral
illness. Rather, health care providers must seek out
victims of bioterrorism. Toward this end, the APIC
Bioterrorism Task Force and CDC Hospital Infections
Program Bioterrorism Working Group recommend that
ED personnel and other health care providers monitor
patients for select high-risk syndromes. Specifically,
ED personnel should familiarize themselves with the
signs and symptoms of exposure to three categories of
agents, characterized by the CDC as “critical biological
agents” and classified by ease of dissemination and
threat of mortality.41 (See Table 1, at left .)

ED practitioners must remain vigilant not only 
for particular types of unusual illnesses, but also 
for patterns of illness suggesting bioterrorism. EDs
should perform this task in conjunction with local,
state, and federal public health agencies.42 Accord-
ing to the APIC Bioterrorism Task Force and CDC
Hospital Infections Program Bioterrorism Working
Group, the following events could signal the pres-
ence of a bioterrorism-related outbreak:43

• Clusters of patients arriving from a single 
locale;

• A rapid increase of disease incidence in a 
normally healthy population;

• A sudden, sharp, unexplained increase in the 
number of people seeking care;

• The emergence of an endemic disease at an 
uncharacteristic time or in an unusual pattern;

• Large numbers of rapidly fatal cases.
The CDC already has funded a number of infectious
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TABLE 1: Biological Agents

CATEGORY A AGENTS

These agents pose a risk to national security because
they are readily disseminated, cause high mortality, will
likely cause public panic, and require special action for
public health preparedness.
• Variola major (smallpox)
• Bacillus anthracis (anthrax)
• Yersinia pestis (plague)
• Clostridium botulinum (botulism)
• Francisella tularensis (tularemia)
• Filoviruses (Ebola hemorrhagic fever and Marburg

hemorrhagic fever)
• Arenaviruses (Lassa fever and Argentine hemorrhagic

fever)

CATEGORY B AGENTS

These agents are moderately easy to disseminate, cause
moderate morbidity and low mortality, and require enhanced
diagnostic capabilities and disease surveillance.
• Coxiella burnetti (Q fever)
• Brucella (brucellosis)
• Burkholderia mallei (glanders)
• Alphaviruses (Venezuelan and equine encephalomyelitis)
• Ricin toxin from Ricinus communis (castor beans)
• Epsilon toxin of Clostridium perfringens
• Staphylococcus enterotoxin B
• Salmonella
• Shigella dysenteriae
• Escherichia coli
• Vibrio cholerae
• Cryptosporidium parvum

CATEGORY C AGENTS

These agents include pathogens that could be engineered
for future mass dissemination.
• Nipah virus
• Hantaviruses
• Tickborne hemorrhagic fever viruses
• Tickborne encephalitis viruses
• Yellow fever
• Multidrug-resistant tuberculosis



disease sentinel networks that should aid ED personnel
in the detection of bioterrorism, including the Infec-
tious Disease Society of America Emerging Infections
Network, EMERGency ID NET, and Geo Sentinel.44

Another electronic network, the National Electronic
Telecommunications System for Surveillance, permits
the collection, transmission, and analysis of infectious
disease reports from public health agencies throughout
the United States.45 The CDC has long utilized its own
on-line system, CDC WONDER, to gather information
from various CDC surveillance systems.46

These systems have improved the capability of the
CDC to compile data about infectious disease out-
breaks, but their outdated methods do not permit the
immediate collection, analysis, and reporting of data
necessary to identify bioterrorism in a timely fashion.47

A more recent project of the CDC — the National
Electronic Disease Surveillance System — has
resolved some of these issues by providing for the elec-
tronic interchange of laboratory data among EDs and
public health agencies. Unfortunately, the usefulness of
this system has been hampered by the lack of a uni-
form method of data collection among EDs and other
surveillance sources.48 The newest proposal, a collabo-
rative effort between the emergency medicine, public
health, government, law enforcement, and informatics
communities known as the Frontlines of Medicine Pro-
ject, seeks to develop an “early warning” bioterrorism
detection system by linking regional public health net-
works with a nonproprietary, vendor-neutral, standards-
based infrastructure.49 This project eventually will
obtain standardized data sets from doctors’ offices,
medical clinics, pharmacies, schools, and other public
health information sources, but the investigators initial-
ly will target hospital EDs.50 ED administrators and
personnel should lend their full cooperation to such
programs. In so doing, they will protect their patients,
employees, and the public to the greatest extent possi-
ble, thereby minimizing their own liability exposure.

Treatment
ED personnel are responsible not only for detect-

ing diseases resulting from bioterrorism, but also for
treating the victims of such acts. In some cases, the
unusual nature of the disease will complicate diag-
nosis and the formulation of an appropriate treat-
ment plan. Bioterrorists already have utilized
pathogens rarely seen in the United States, and 
the CDC has warned that bioterrorists might use

combinations of pathogens, or even genetically engi-
neered pathogens, in an effort to render diagnosis
and treatment as difficult as possible.51,52

A discussion of specific treatment modalities for the
many types of potential bioweapons falls beyond the
scope of this article. Accordingly, ED personnel must
consult appropriate resources when confronted with
diseases with which they are unfamiliar. Several broad
treatment principles apply to virtually all bioterrorism-
induced diseases, however. To minimize the liability
that would accompany the unnecessary exposure of
hospital employees and other patients to biological
agents, ED personnel should familiarize themselves
with these concepts. Hospitals also should incorporate
these principles into their operational policies and
bioterrorism readiness plans. Some states already
require such action by statute.53

To reduce the likelihood of disease transmission,
ED personnel should practice “universal precautions.”

Each ED should designate a triage and isolation
area, suitable for the grouping of patients with like
symptoms. 

In general, movement within the hospital of
potentially infectious patients should be limited to
that which is essential to care.54

Each hospital should adopt a policy that mandates
regular and appropriate cleaning, disinfection, or steril-
ization of all surfaces with which patients and employ-
ees will likely come into contact. Measures should be
taken to ensure that ED personnel follow these policies.
Each facility should appoint an individual to be respon-
sible for institutional compliance with federal, state,
and local infection control laws, as well as Occupation-
al Safety and Health Administration standards, where
applicable. 

Discharge Management. Patients with infectious
diseases resulting from bioterrorism should remain
hospitalized until the medical staff deem them non-
infectious. An extensive outbreak may preclude
admission of all infected patients, however. When
this happens, ED staff must provide patients and
their families with discharge instructions that high-
light methods of post-discharge infection control.55

In some states, the law requires this.56

Post-Exposure Management. As a general rule,
patients exposed to biological agents require decont-
amination only when they have become grossly con-
taminated or when the risk of re-aerosolization is
great.

The efficacy of prophylaxis varies significantly
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with regard to the type of pathogen and nature of the
exposure. ED personnel, therefore, should consult
with the CDC and state and local health departments
before deciding whether post-exposure vaccinations,
medications, or other measures are indicated for
patients or health care providers.57

ED administrators should not underestimate the
likely effect of panic following a bioterrorist attack.
Hospitals will find themselves inundated not only with
infected patients, but also with the “worried well” —
healthy individuals seeking medical attention and
reassurance after hearing about the possibility of expo-
sure.58 Each health care facility should establish a net-
work of mental health support personnel, including
psychiatrists, psychologists, social workers, clergy,
and volunteer organizations, as part of its bioterrorism
response plan. These individuals can be specially
trained to handle the emotional issues associated with
terrorism, and their involvement will free ED person-
nel to perform other duties. Providing information to
the public through local media outlets may prove use-
ful in limiting misconceptions and the spread of
panic.59 ED spokespeople never should downplay the
nature or extent of the threat; however, as one crisis
intervention specialist has observed of bioterrorist
incidents, “Any damage to the public trust at the
beginning of the crisis ensures that distrust will
continue throughout the crisis.”60

Post-Mortem Management. Infectious diseases
can spread even after the death of the patient. Hospi-
tals, therefore, may be required to take special precau-
tions when disposing of corpses after a bioterrorism
incident.61 Personnel engaged in the transfer of dead
bodies or performance of autopsies must employ the
same universal precautions as health care providers.
Each facility should develop appropriate instructions
for funeral directors, and should incorporate this
information into its bioterrorism readiness plans.62

Reporting and Notification
Most states require health care providers to report

cases of infectious disease to state or local public
health departments.63 A 1999 study of U.S. public
health law revealed, however, that virtually all of
the relevant statutes and regulations were enacted
individually, many years apart, in response to spe-
cific health threats then in existence.64 Not until the
past few years have states passed legislation that
specifically requires the reporting of diseases linked

to a bioterrorist attack.65

The release of the Model State Emergency Powers
Act in late 2001 prompted a flurry of bioterrorism-
related statutes, most of which contain infectious dis-
ease-reporting provisions. In New Hampshire, for
example, health care providers, hospital administrators,
and others who become aware of communicable dis-
ease syndromes must report their findings to the Com-
missioner of Health and Human Services.66 Similarly,
in Vermont, health care providers must report the exis-
tence of “any illness, disease, injury, or death” likely to
be caused by a weapon of mass destruction, including
bioterrorism.67 The majority of states still have not
passed bioterrorism reporting statutes, however,
because of lingering concerns over privacy invasion.68

The failure of state legislatures to adopt universal
reporting requirements does not diminish the impor-
tance of this practice. To the contrary, experts in the
fields of public health and public health law have
recognized that the reporting of suspicious illnesses
by health care providers is critical to bioterrorism
detection.69 Similarly, the establishment of notifica-
tion procedures have been deemed essential to a
prompt public health response.70 EDs, therefore,
should report suspicious cases to the appropriate
authorities — within the limits of applicable law —
even if such reporting is not statutorily mandated.

Recognizing that health care facilities occupy the
best position from which to detect a bioterrorism inci-
dent, APIC and the CDC recommend that any ED per-
sonnel suspecting such an event promptly notify local
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TABLE 2: Notification Procedures

When ED personnel detect a bioterrorism incident:
• ED personnel notify local health officials
• Local health officials notify the FBI and local law

enforcement agencies
• Local health officials notify the state health department

and other response partners
• State health department notifies the CDC

When epidemiological information obtained from EDs and
other health care facilities suggests bioterrorism:
• Local health officials notify the state health department
• State health department notifies the CDC
• CDC investigates
• If bioterrorism is confirmed or deemed probable, CDC

notifies the FBI and other response partners
• If bioterrorism is deemed unlikely, the CDC will continue

its investigation



infection control personnel, state and local health
departments, local police, the nearest Federal Bureau
of Investigation field office, the CDC, and local EMS
officials.71 The CDC has established a separate recom-
mended notification procedures that would take effect
whenever ED personnel inform the local health officer
of a bioterrorist threat or incident, including the obser-
vation of a suspicious illness.72 These procedures are
summarized in Table 2 (see box, p. 90.)

ED personnel who report potential acts of
bioterrorism must take care not to incur liability by
violating their patients’ right to privacy. At least 40
states currently impose civil or criminal penalties for
the unauthorized disclosure of medical information.73

While some jurisdictions recognize exceptions for
legitimate public health disclosures, and others 
confer statutory immunity for the reporting of nar-
rowly defined bioterrorism information, health care
providers who divulge protected diagnostic or treat-
ment information about identified patients may invite
a lawsuit or even a guilty verdict.74,75 ED personnel
can minimize exposure to such liability by familiariz-
ing themselves with the disclosure laws of the states
in which they practice and by exercising great discre-
tion whenever they reveal private information that
ultimately may be linked to a particular individual.

Forced Treatment and Deprivation of Rights
The right of an individual to accept or reject

medical treatment is well established in the United
States.76 Equally well established is the obligation of
the state to ensure the health of its citizens.77 In the
aftermath of a domestic bioterrorism incident, these
interests undoubtedly will clash. States will attempt
to control the spread of infection by imposing exam-
ination, treatment, quarantine, and isolation require-
ments on those who have been infected, yet some
victims undoubtedly will refuse to comply. This will
place ED personnel and other health care providers
in a precarious legal position as they struggle to rec-
oncile the needs of the public and demands of the
government with the rights of their patients.

The responsibility for controlling the spread of
infectious disease falls, for the most part, on the gov-
ernment of each state. The 10th Amendment confers
upon the states a “police power” that permits the
enactment of legislation reasonably related to the
health, safety, or morals of the public.78 While the
Supreme Court has refrained from defining the limits

of this power, it has recognized the authority of the
states to pass regulations for the protection of public
health, including quarantine laws.79,80 The state may
delegate this power to local bodies of government,
such as municipal boards of health.81

Every state has enacted some form of legislation
intended to control the spread of infectious dis-
ease.82 Measures authorized under these laws
include the examination, testing, immunization,
treatment, counseling, detention, isolation, and
quarantine of infected or potentially infected indi-
viduals.83 Some of these laws create vague obliga-
tions that barely interfere with individual rights. A
Massachusetts statute, for example, requires only
that public health officials launch an investigation
whenever an outbreak of infectious disease is sus-
pected.84 Others, such as a Nevada statute permitting
the confinement of individuals whose behavior is
likely to spread AIDS, amount to the total curtail-
ment of individual liberty. Reviewing these laws in
1999, Georgetown University law professor
Lawrence Gostin found them to vary “so significant-
ly as to defy meaningful tabulation or categoriza-
tion.”85,86

A state may not abolish the rights of its citizens at
will, however, even under the guise of protecting them.
Nearly 100 years ago, the Supreme Court ruled that
state public health interventions must bear a “real or
substantial relationship” to a public health objective.87

Public health policies that restrict an individual’s free-
dom of movement, association, or privacy may impli-
cate the due process clause of the 14th Amendment to
the Constitution.88 Similarly, the Fourth Amendment’s
prohibition against unreasonable searches and seizures
can limit the state’s ability to order examinations or
treatment, or to obtain information.89

It is difficult to predict how much latitude states can
expect from the courts as they enact legislation in
response to bioterrorism. During much of the 20th cen-
tury, the courts routinely upheld quarantines and other
public health measures, despite seemingly excessive
government tactics. The New York Court of Appeals,
for example, once upheld the quarantine of a healthy
woman simply because she had lived next door to a
person infected with smallpox.90 Seventy-five years
later, the Supreme Court of Florida held that the invol-
untary confinement of tuberculosis patients represented
a “legitimate exercise of the police power,” which,
when fairly administered, was not subject to constitu-
tional limitation.91 In fact, as recently as 1966, courts
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have ruled that the involuntary confinement of an
infected individual does not amount to deprivation 
of liberty without due process.92

In recent years, however, society’s pleas for
enhanced civil liberties have prompted the Supreme
Court to impose increasingly severe due process
restrictions on government action.93 Noting little differ-
ence between mental health detentions and public
health detentions, the Court repeatedly concluded
between 1967 and 1980 that civil commitment for any
purpose constitutes a significant deprivation of liberty
that requires due-process protection.94,95 The nature
and extent of this protection varies with the nature of
the interests affected, the risk of an erroneous decision,
the value of additional safeguards, and the administra-
tive burden of additional procedures.96 Due process 
in civil commitment proceedings, the court announced,
requires an impartial hearing, in which the patient must
be afforded the right to counsel, an opportunity to be
heard, and the right to confront and cross-examine
opposing witnesses.97-100 The government must prove
at this hearing, at least by clear and convincing evi-
dence, that the individual poses a threat to himself or to
others.101 In addition, the government may be required
to prove that less restrictive means of protecting the
public health — such as directly observed therapy —
would not be as effective.102,103

A number of states have incorporated these princi-
ples into the language of their public health laws. A
newly enacted law in New Hampshire, for example,
creates for infectious patients the statutory right to a
pre-detention hearing at which the government must
show, by clear and convincing evidence, that the isola-
tion or quarantine is necessary to alleviate a threat to
the public health.104 Moreover, when detaining such
patients, the government must employ the “least
restrictive means necessary to protect the citizenry.”105

Other states have enacted vague laws that vest
broad discretionary powers in local health officials.106

New Jersey, for example, authorizes the state health
department or a local board of health to isolate or
quarantine persons “whenever deemed necessary” and
to remove “any person infected with a communicable
disease to a suitable place, if in its judgment removal
is necessary and can be accomplished without any
undue risk to the person infected.”107 Similarly, in
California, the department of health is empowered 
to “quarantine, isolate, inspect, and disinfect persons,
animals, houses, rooms, and other property, places,
cities, or localities, whenever in its judgment such

action is necessary to protect or preserve the public
health.”108 The problem with such laws is that, as
Gostin has noted, “[w]ithout clear criteria, public
health officials may restrict an individual’s liberty
without valid public health grounds, or may be so
unsure of their authority to act that they do not use
these measures to respond to actual threats.”109

Where does this leave the ED practitioner who must
react to bioterrorism? Unfortunately, like the public
health officials to which Gostin alludes, most will lack
an understanding of the obligations and restrictions
imposed upon them by the law. Surrounded by chaos,
they will scramble to determine the extent to which
they may — or, indeed, must — treat infected patients.

In the worst-case scenario, exposed and infected
patients will overwhelm the ED. The vast majority
of these patients will seek treatment or prophylaxis.
Some will resist, however. They will demand to be
freed from isolation, and will refuse the administra-
tion of antibiotics or other therapeutic measures.

To control the spread of the disease, state and local
public health officials will order some form of compul-
sory treatment, which could range from prophylaxis to
quarantine. For ED practitioners and administrators,
this creates a liability dilemma. If hospital personnel
comply with the order by detaining or treating a reluc-
tant patient, and the authority of the public health offi-
cer is successfully challenged afterward, the hospital
and its personnel may face tort claims for assault,
battery, or even wrongful imprisonment.110 As the
Supreme Court of New Jersey observed in 1940, even 
a minimally invasive procedure, such as phlebotomy or
vaccination, can form the basis for such lawsuits. 111

This scenario is not as farfetched as it might sound.
Some states permit isolation or quarantine only upon
the issuance of a court order, and a public health offi-
cial or emergency physician could inadvertently violate
such a provision by ordering the detention of an infect-
ed ED patient without first obtaining judicial approval. 

ED personnel who impose unwanted treatment or
detention under such circumstances could incur civil
rights liability as well. Under the federal civil rights
statute, government officials such as state and local
public health officials can be held personally liable for
intentional violations of federally protected rights.112

Private citizens who act under “color of state law” at
the request of such officials incur the same liability.113

Of course, health care providers accused of such viola-
tions can argue in defense that they were entitled to
rely on the public health official’s representations as to
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the nature and extent of his authority, and that this
reliance precludes the requisite finding of intent.114

Alternatively, ED personnel might argue that the need
to protect the public from the spread of infectious dis-
ease justified their actions — a defense that the law
has recognized as valid in both criminal and civil
actions.115

On the other hand, if the personnel in the ED
refuse to comply with the order, and the authority of
the health official is later deemed valid, the ED per-
sonnel may — at least in some states — face civil or
criminal penalties. In Arizona, for example, the legis-
lature has conferred upon local boards of health the
power to investigate outbreaks of contagious disease
and impose quarantines to prevent the spread of infec-
tion.116 Violation of this statute or any other Arizona
public health measure intended to control the spread
of contagious diseases constitutes a Class 3 misde-
meanor.117 Other states have enacted similar laws.118

One might argue as well that negligence liability
accrues when ED personnel allow an infected patient
to leave the hospital knowing that he poses a public
health threat. In Rohde v. Lawrence General Hospital,
the Massachusetts Supreme Judicial Court ruled that
the failure of ED personnel to detain a psychiatric
patient who later committed suicide represented suffi-
cient evidence of negligence to withstand a medical
malpractice tribunal.119 Similar liability might attach
when a patient known to be infected is allowed to
harm others by leaving the hospital and spreading his
disease.

As a general rule, ED personnel should endeavor to
overtreat, rather than undertreat, victims of bioterror-
ism. Hospital counsel will find it easier to defend the
actions of a hospital that violates the rights of a patient
through overzealous care than to defend an absence of
treatment. ED personnel should proceed with caution
when detaining or imposing unwanted care on reluc-
tant patients, however. The risk of tort and civil-rights
liability probably is small when compared to the good
that can be achieved from such measures, but it is a
risk that warrants consideration.

Conclusion
The novelty of bioterrorism creates substantial

legal uncertainty. The paucity of case law and the
wide variation between applicable statutes makes it
impossible to define with any degree of accuracy the
legal obligations of health care providers with respect

to bioterrorism. In the event of a domestic bioterror-
ism strike, the emphasis — quite properly — initially
will fall on the mitigation of disease. Once the spread
of infection has been arrested, however, a certain
amount of treatment-related litigation is inevitable.
ED personnel can minimize the risk of liability now
by preparing comprehensive bioterrorism response
plans and familiarizing themselves with federal, state,
and local infectious disease control requirements. ED
administrators and hospital counsel also should meet
with government agencies to delineate the powers of
public health officials during such an event, and to
define the responsibilities of health care providers
under applicable statutory law.
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CE/ CME Questions
5. In the wake of a bioterrorism incident, EDs must 

provide treatment:
A. to every patient who requests it.
B. as directed by the CDC.
C. in accordance with accepted medical and legal 

principles.
D. to every person exposed to the biological agent,

regardless of the person’s wishes.
E. Both A and C
6. When ED personnel observe a pattern of illness 

suggesting bioterrorism, they should first notify:
A. other hospitals in the area.
B. local law enforcement agencies, the FBI, local 

and state public health officials, and the CDC.
C. the news media, to alert the public to the threat.
D. independent clinical laboratories.

7. Bioterrorism most often is detected through:
A. the observance of certain high-risk syndromes.
B. the observance of unusual disease patterns.
C. the observance of suspicious activity in the area 

around the ED.
D. Both A and B

8. Which of the following statements is false
regarding state public health laws?

A. Most states have enacted laws specifically 
designed to mitigate the effects of bioterrorism.

B. In the wake of a bioterrorism attack, states may 
rush to enact new bioterrorism-related laws.

C. All states have enacted some form of contagious-
disease control law.

D. Local health officials derive their regulatory 
powers from the “police power” of the state.
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Missed AsthmaIn Future Issues:

CE/CME Objectives

[For information on subscribing to the CE/CME program, contact

customer service at (800) 688-2421 or e-mail customerservice@

ahcpub.com.]

The participants will be able to:

• identify high-risk patients and use tips from the program to

minimize the risk of patient injury and medical malpractice

exposure;

• identify a “standard of care” for treating particular conditions

covered in the newsletter; 

• identify cases in which informed consent is required;

• identify cases which include reporting requirements; and

• discuss ways in which to minimize risk in the ED setting.


