
EMTALA Ends Once Patient is
“Admitted” to the Hospital
Courts Agree with CMS

By Robert A. Bitterman, MD, JD, FACEP, Contributing Editor

In the early civil cases litigated under the law in the 1990s, the courts held that
EMTALA’s duty to stabilize continued to apply throughout the patient’s entire
stay in the hospital, no matter how long it was.1,2 For example, in Thornton v.

Southwest Detroit Hospital the patient was discharged after a three-week inpatient
admission and the court allowed the plaintiff to sue the hospital under EMTALA for
allegedly discharging the patient in an unstable condition.1

If this interpretation became mainstream law, it would create an enormous expan-
sion of hospital liability under federal law. All “premature discharge” claims would
become federal “failure to stabilize” claims under EMTALA, the hospital would be
directly liable for any negligence of the admitting/discharging physician, and the
states would be stripped of their sovereign right to determine for themselves the bal-
ance necessary between tort remedies or protections to ensure availability of access
to care for its denizens. Litigation under EMTALA for “failure to stabilize” patients
would render the court’s mantra that “EMTALA is not a federal malpractice law” to
mere “gobbledygook.”3

CMS Interpretation 
The Centers for Medicare & Medicaid Services (CMS), the agency within the

Department of Health and Human Services (HHS) that Congress delegated rule-
making authority on EMTALA, remained silent on the issue until the U.S.
Supreme Court case of Roberts v. Galen in 1999,4 which in part involved the ques-
tion of whether EMTALA applied to hospital inpatients. At that time, the U.S.
Solicitor General advised the Court that HHS/CMS would draft regulations clarify-
ing its position on whether EMTALA applied to inpatients.4,5

Three years later, in May of 2002, CMS published a proposed regulation express-
ing its intent to apply EMTALA to inpatients.6 A torrential response from the medical
community immediately followed, condemning CMS for failing to follow
Congressional intent and/or interpret the statute correctly. EMTALA was meant to
attach a duty to treat, a duty that was conspicuously absent under most state laws and
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federal law, and once that duty attached EMTALA was
no longer necessary. Upon admission, a doctor-patient
relationship and a hospital-patient relationship was
established; thus, any failure to treat thereafter was sub-
ject to ordinary state malpractice law or legal abandon-
ment theories. Furthermore, numerous Medicare
conditions of participation protected all hospital inpa-
tients, even if they were not covered under Medicare.
Nevertheless, CMS actually believed that hospitals
would attempt to circumvent EMTALA by admitting
patients and then immediately transfer the uninsured to
avoid the cost of providing stabilizing treatment.6

The courts had already been chipping away at the
expansive Thornton ruling, limiting EMTALA’s duty
to stabilize to the “immediate aftermath” of the admis-
sion process, a nebulous concept and not the definitive
“bright line” cut off of liability that hospitals were
seeking.7 Then, literally within days of publication of
CMS’s proposed rule, two federal appellate courts
opined that EMTALA’s duty to stabilize did not extend
to the inpatient setting.8 (Though only one of the two
courts stated definitively that EMTALA ended upon
admission, directly opposite the Thornton ruling.)

After nearly 18 months of mulling over the comments
it received and court opinions on the issue, CMS actually
changed its mind and in September 2003 published its
final regulation; it held that EMTALA ended when the
patient was formally admitted to the hospital.5

Legal Attacks on CMS’ Interpretation
However, it remained to be seen if CMS’s “admis-

sion defense” for hospitals, as it became known in the
malpractice arena, for claims of failure to stabilize or
treat emergency conditions would withstand assault by
the plaintiff’s bar. In typical fashion, it takes 3-5 years
for cases to percolate through the legal system; how-
ever, in the past 8-12 months a flurry of cases have
been decided on whether EMTALA ends upon admis-
sion. Virtually all of the cases upheld CMS’s interpre-
tation and regulation as legitimate and legally binding.

Some courts simply took CMS’s interpretation at face
value and accepted it in conclusionary fashion.9 Two
courts in particular, in Anderson v. Kindred Hospital and
Preston v. Meriter, extensively analyzed whether CMS
had the authority to promulgate regulations on the issue
and whether it’s interpretation was consistent with the
statute and legally binding upon the judiciary.10,11 Both
found that Congress had expressly delegated to
HHS/CMS rule-making powers with respect to
EMTALA and determined that there was a rational basis
for its decision that was not “arbitrary or capricious”
and, therefore, was valid. The courts specifically cited
CMS’s deliberate approach to its decision making,
including publishing a proposed regulation, accepting
comments from the provider and legal communities,
considering the case law on the issue, and that CMS’
decision was not “manifestly contrary to the statute.”10,11

Ramifications and Pitfalls 
There are two essential conditions that must be met

before hospitals can use the “admission defense” to avoid
lawsuits under EMTALA for failure to stabilize a patient
once the patient has been admitted to the hospital. 

Admission Must be in “Good Faith.” In both
Anderson and Preston, the courts also were persuaded to
accept admission as a defense to EMTALA liability
claims for failure to stabilize because CMS included a
qualifying factor in its regulation — the admission had
to be made in “good faith” and not as a subterfuge to
avoid the law.5,10-12 CMS inserted the good faith precon-
dition because it was still concerned that hospitals would
attempt to circumvent EMTALA through the admission
process. Therefore, admission is not an absolute defense
to a failure to stabilize claim under EMTALA. Each case
will be examined objectively under a facts and circum-
stances analysis to determine whether the hospital’s
actions were in good faith. If a plaintiff can demonstrate
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that the person was admitted but quickly discharged or
transferred for financial reasons (before stabilization), or
as a ruse to avoid EMTALA’s duty to stabilize, then the
hospital could still be held liable under the law.10,11

In the case of Morgan v. North Mississippi Medical
Center, an uninsured elderly man presented to the ED
after falling 12 feet from a deer hunting tree stand,
sustaining serious injuries.13 The emergency physician
diagnosed fractured ribs, a dislocated shoulder, and a
pulmonary contusion and admitted the patient to the
trauma surgeon on-call. 

The plaintiffs alleged that the hospital demanded finan-
cial arrangements immediately upon emergency room
arrival, then announced it would discharge Mr. Morgan
the next day, despite knowledge of the “vertebrae com-
pression fractures, intense pain, inability to walk, pul-
monary contusions, and blood in his lungs.”13 They also
alleged that after several stalled attempts to discharge the
patient, commencing within a day after his admission, the
hospital discharged Mr. Morgan nine days after he was
admitted, without conducting an MRI scan of his badly
injured back, and despite his serious ongoing medical dif-
ficulties. Furthermore, the hospital transported Mr.
Morgan in an ambulance it owned or controlled more than
five hours away to his home in Alabama, where ambu-
lance attendants had to “physically carry him inside the
house to his bed on a stretcher,” where the patient died
within hours from untreated injuries relating to his fall.13

The court initially refused the hospital’s motion to
dismiss the family’s “failure to stabilize” claim under
EMTALA, even though the patient had been admitted
for nine days, because there were enough indicia to
indicate possible bad faith on the part of the hospital.
The facts as alleged could reasonably support a con-
clusion that the admission was a facade with no inten-
tion to stabilize the injuries before discharge.13

Later, after a hearing on the issue and fortunately for
the hospital, the court determined as a matter of law
that the hospital had indeed acted in good faith in its
efforts to stabilize the conditions it knew existed. There
was evidence that the emergency physician and/or
trauma surgeon did not diagnose the vertebral fractures
or felt they were “old injuries” and that the patient had
expressly and repeatedly refused an MRI to evaluate
his back and refused physical therapy; multiple consul-
tations with various specialists were obtained to evalu-
ate his complaints; and the patient died from internal
bleeding that no one at the hospital had diagnosed.14

(Hospitals are not liable for failing to stabilize condi-
tions they do not diagnose and know to exist.15) 

Additionally, the court noted that the extensive diag-
nostic testing, consultations, treatment regimens, and pain
management ran up a hospital bill exceeding $24,000, the
vast majority of which was incurred after the hospital’s

business office had been apprised that Mr. Morgan was
uninsured and unable to pay for his medical care. The
court also pointed out that “Mr. Morgan insisted that she
[Mrs. Morgan, the plaintiff] pay the hospital’s ambulance
drivers a generous tip of $50 to buy their dinners, calling
them “the nicest two people I’ve ever seen.”’14

In the end, the court cited a “compelling backdrop of
good-faith treatment” and that the plaintiff had not pre-
sented sufficient evidence to conclude that Mr. Morgan’s
hospital admission was a mere charade. The court held
that the plaintiff’s complaints about failure to diagnose
and treat the vertebral compression fractures or internal
bleeding were actionable only under state malpractice
law, not EMTALA.14

The Patient Also Must Be “Formally Admitted”
— as Defined by CMS. The definition of “admitted”
for the purposes of cutting off EMTALA liability is
very important for hospitals and emergency physicians:

“Inpatient means an individual who is admitted to a
hospital for bed occupancy for purposes of receiving
inpatient hospital services as described in §409.10(a)
of this chapter with the expectation that he or she will
remain at least overnight and occupy a bed even
though the situation later develops that the individual
can be discharged or transferred to another hospital
and does not actually use a hospital bed overnight.”5,12

This is the same definition in the Medicare Hospital
Manual, which is utilized by Medicare for purposes of
Medicare payment, so it is well known to hospitals.16

Boarded Patients in the ED
CMS originally proposed to define inpatients as a

patient who is “receiving inpatient hospital services” [as
defined in 42 CFR 409.10(b)],” which may have
excluded admitted patients boarded in the ED. After
receiving comments about the crisis of ED boarding,
CMS further considered the issue and amended its defi-
nition to be as noted above; it specifically commented
that “individuals who are ‘boarded’ and admitted in the
dedicated emergency department would be determined
to be inpatients for purposes of EMTALA.”5

Notice that under CMS’s definition, even if the ED
boarded patient is eventually discharged from the ED
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CMS Definition of “Admitted”
— Intend to admit to an inpatient bed; 

— Intend to provide inpatient services; and

— Expect the patient to remain at least overnight, 

— Even if the patient doesn’t actually get to the 
inpatient bed or remain overnight.

Table 1



or transferred elsewhere and never actually gets to an
inpatient bed or remains overnight, that EMTALA
does not apply to that discharge or transfer. Because
CMS and the courts hold that EMTALA ends upon
admission, which is when the admitting order was
written, any transfer of the patient after that point in
time is not governed by the law in any way.5,10-12 

Direct Admits via the ED
Direct admits who come through the ED and are held

in the ED awaiting a bed also would meet the definition
of “admitted” and exempt from EMTALA’s stabilizing
mandate. This also means that no medical screening
examination is required for these patients while in the
ED. The key here is that the patient must have formal
written admitting orders that either come with the
patient from the admitting physician’s office or in trans-
fer from another hospital, or have been called into the
ED/hospital in advance of the patient’s arrival. The
physician can’t send the patient to the ED “intending to
admit” the patient, or claim that the patient is so sick
that he “obviously will be admitted;” these patients still
need to be screened and stabilized according to the law.

Admission to “Observation”
Admission to “observation” status does not meet CMS’s

regulatory definition of “admitted.”5 Thus, EMTALA con-
tinues to apply to observation patients until they are stabi-
lized or formally admitted to the hospital. For example,
patients held in an ED chest pain unit or observation area
continue to come under the umbrage of EMTALA.
Similarly, if a hospitalist, an on-call physician, or the
patient’s private attending writes the order “admit to
‘OBS,’” EMTALA continues to apply to the stabilization
treatment of the patient; observation patients have not been
formally or legally admitted yet in the eyes of the govern-
ment for EMTALA purposes. The physical location of the
patient within the hospital (ED, chest pain center, observa-
tion unit, urgent care center, inpatient unit, monitored bed,
cath lab, radiology suite, ICU, etc.) isn’t what counts; it’s
the legal status of the patient that matters — formally
“admitted,” an “observation” patient, or still an ED patient. 

This is an extremely important concept to consider if
the patient could conceivably need to be transferred in
the near term. Since CMS has just recently decided that
other hospitals have no duty under EMTALA to accept
transfers of inpatients with emergency conditions from
other hospitals (as discussed in last month’s issue of ED
Legal Letter),17 these patients should be placed in “obser-
vation” status for the first 24 hours in case the transfer
becomes necessary. That way the patient is still covered
by EMTALA and other more capable hospitals still
would be legally required to accept the patient in transfer
under EMTALA’s transfer acceptance provision.18

Examples would include trauma patients when there
is concern for hidden injury that the hospital would not
have the ability to treat if discovered or suicidal psychi-
atric patients in a hospital with psychiatric services that
need their medical emergency, such as an overdose,
treated before being transferred to a psychiatric facility. 

Documentation
It is absolutely critical that the medical record con-

tain appropriate documentation that the patient was
formally admitted to ensure use of the “admission
defense” to end EMTALA (and similarly that the
patient was kept in “observation” status and not for-
mally admitted if the hospital wants to effect a transfer
utilizing EMTALA to “convince” another hospital to
accept the patient in transfer). 

CMS and the courts will look to the medical record
to see whether the hospital/physicians expected the
patient to be admitted to an inpatient bed, eventually
utilize inpatient services, and stay overnight.5,11 A for-
mal written admitting order “admit to Dr. Smith”
should generally be sufficient, especially if hospital
policies and procedures define what admission means
at your facility and the expectations for the patient and
the admitting physician related to that admission. In
essence, the hospital’s admission process and proce-
dure will be subject to retrospective scrutiny to deter-
mine if indeed the patient met the hospital’s formal
“admission” criteria to cut off EMTALA liability. 

Emergency physicians also should be very careful
when writing “admitting orders” or “holding orders” to
cover the patient until the admitting physician assumes
care of the patient in the inpatient setting. The first line
of those orders should always read “Admit to Dr.
Smith.” Emergency physicians typically neither have
admitting privileges nor are they credentialed to provide
inpatient services; therefore, they can’t formally admit
the patient to themselves and “holding” the patient
would appear more “observation” than “admission.” ■
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Should you restrain your
patient? Know legal risks
ED doctors “walk a tightrope”

You find yourself wrestling with an uncoopera-
tive, intoxicated trauma patient who removes
his own cervical collar. It’s easy to see that this

scenario is fraught with legal risks, but what is the right
thing to do in this kind of situation? 

“The issue is simple,” says Sandra Schneider, MD,
professor of emergency medicine at University of
Rochester (NY) Medical Center. “You need to do what is
in the best interest of the patient and for the safety of
both them and the staff.”

However, Schneider adds that restraining patients against
their will is potentially a battery, while allowing patients to
hurt themselves can be interpreted as malpractice. 

Which is more likely to result in a lawsuit? ED
physicians are more susceptible to being sued for not
restraining a patient who falls and is injured as a result,
according to Ken Braxton, a partner at the Dallas, TX-
based law firm Stewart Stimmel. “A common scenario
involves an elderly patient with some form of dementia
who requires restraint to keep them from falling or
wandering off — despite the efforts of the ER staff to
instruct them and their family, if present,” he says. 

Edward Monico, MD, JD, assistant professor in
the section of emergency medicine at Yale University
School of Medicine in New Haven, CT, agrees that ED

patients are more likely to sue if you don’t restrain
them and they are injured as a result, than for being
restrained against their will. “There are clearly more
cases on the books of patients entering litigation
because of a failure to diagnose a condition that should
have been diagnosed, than for the inappropriate use of
restraints,” says Monico. 

The damages that flow from the failure to diagnosis
a condition that resulted in the death of a patient are
typically easier to measure, and more substantial than
those resulting from restraints. 

“The prospect of securing a significant damage
award is clearly a carrot known to attract the attention
of a trial lawyer,” says Monico. “Damages, therefore,
may not be the only thing driving these claims, but it
certainly has its hand on the wheel.”

Capacity is an issue
If an injured patient requires restraint because of a

closed head injury, then the treating ED physician
might rightfully conclude that the patient does not
have the capacity to refuse treatment, says Monico. 

“That physician would then turn to the substituted
judgment doctrine to render the medical care the patient
would have reasonably expected if he possessed the
capacity to make health care decisions,” says Monico. 

Failure to recognize this would put the ED physi-
cian at risk for a claim for failure to diagnose the
closed head injury. However, Monico cautions that the
appropriateness of this response hinges on the physi-
cian’s assessment of capacity. 

“Patients with capacity to make decisions, even if
those decisions seem clearly wrong, retain the right to
dictate what happens to their body,” he says.
“Physicians who do not appreciate this balance walk a
tightrope between the threat of civil litigation and the
specter of the criminal prosecutor.”

Intoxicated patients who are physically uncoopera-
tive may pose a foreseeable threat to their safety or the
safety of others. “ED physicians can reasonably
restrain these patients for their safety,” says Monico.
“Document serial assessments to demonstrate the
absence of concomitant injury or a co-ingestion that
might threaten the patient’s safety and health.”

ED physicians who allow patients with diminished
capacity to refuse appropriate medical intervention are
most likely to be liable for failure to diagnose a condition
that caused the harm the patient realized. “Conditions that
present with altered mental status, such as infection and
closed head injuries, could mitigate a patient’s decision-
making capacity at the time of presentation and result in
severe morbidity or death,” Monico says. 
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By Mark J. Greenwood, DO, JD,
FAAEM, FCLM, Flight Physician,
Aero Med Spectrum Health, Grand
Rapids, Michigan. 

Airway management that
results in a negligence claim
usually involves a “difficult

airway.” Airways classified as difficult
typically are compromised by an
anatomical or other condition that
makes intubation by the oral, nasal, or
surgical routes difficult or impossible.
Difficult airway management requires
making sophisticated and timely deci-
sions, as well as technical proficiency
on the part of the healthcare provider.
Claims of negligent management of
the difficult airway often are heavily
litigated because patient injuries
resulting from failures in airway man-
agement may be severe, including,
most notably, brain damage and death.

Whether from the perspective of a
healthcare provider faced with manag-
ing a patient’s airway, or from hind-
sight (i.e., after claims of negligent
management arise), two issues should
be kept in mind: 1) the appropriate-
ness of the method selected for the
initial or first attempt at intubation;
and 2) given the possibility of failure,
the selection of the most timely and
effective alternative airway measures
to “rescue” the airway and to ensure
adequate oxygenation and ventilation
of the patient. The first of these issues
and the difficulties it can present in
medical scenarios is discussed this
month in part one of a two-part series.
Part two of this series will discuss the
liability that may occur when alterna-
tive measures are not used in a timely
and effective manner. 

Medical Decision Making.
Managing the difficult airway first
requires determining the extent to

which the airway is, or has the poten-
tial to become, compromised. Second,
it requires choosing an intubation
method that considers the limitations
of the intubation methods themselves. 

Choosing which intubation method
to use for the initial attempt requires
considering the risks and limitations
of each of them. Most notably, with
the use of rapid sequence intubation
(RSI), the use of neuromuscular
blocking (NMB) agents is necessi-
tated to cause paralysis of the patient’s
muscles, including those responsible
for spontaneous breathing. With RSI,
the extent of the benefit of improved
visualization must outweigh the risks
of both the inability to complete the
intubation procedure and the inability
to provide oxygenation and ventila-
tion by secondary methods. 

Several case examples will be
offered that illustrate the extent to
which healthcare providers who man-
age patient airways must demonstrate
sophisticated and timely decisionmak-
ing, as well as technical proficiency.

Case Example: Should we intu-
bate? In this case, the plaintiff, a 52-
year-old male, experienced tracheal
swelling after developing an allergic
reaction to prescribed pain medica-
tion following minor goiter surgery.1

He drove to the ED of the same hos-
pital from which he was discharged
36 hours earlier and was examined by
a board-certified emergency physi-
cian. She determined that the
patient’s airway was becoming
obstructed and that he needed to be
intubated. She called the hospital’s
anesthesia services to perform the
intubation, and notified surgical ser-
vices that one of their patients had
returned with complications. Within
minutes, anesthesia and the on-duty
surgery resident responded to the ED.

The dictated medical records indi-

cate that the ED physician and the
surgery resident “fought” over
whether to intubate the plaintiff.
Ultimately, the resident ordered anes-
thesia to leave, and the patient
received a respiratory (inhalation)
treatment (albuterol). Forty minutes
later, while still in the ED, the
patient’s airway completely
obstructed and he arrested. A tra-
cheotomy was performed but not in
time to prevent severe brain damage.
Married and a father of two, he sur-
vived for eight months in a comatose
state before dying from his injuries. 

This case highlights, among many
obvious risk management errors, how
the extent of airway compromise may
entail a dynamic process. An airway
that is increasingly compromised also
is becoming increasingly “difficult.”
Its management requires rapid and
appropriate medical decision making
that occurs within the associated time
constraints. Given that less than one
hour after walking into the ED on his
own the plaintiff was comatose with
severe brain damage and that the con-
flict between the ED physician and
the resident was memorialized in the
medical record, it is no surprise that
this case was settled pre-suit for
$1.667 million.1

Case Example: RSI or Blind
Nasotracheal Intubation (BNTI)?
The plaintiff in this case was severely
burned when he used a cutting torch
on a barrel containing flammable liq-
uid.2 Following an explosion, he was
engulfed in flames for 30 seconds
and suffered extensive and deep
burns on his body that included his
face and neck. While en route to the
hospital via ambulance, he main-
tained spontaneous breathing and
received high-flow oxygen. In the
ED, he had an increased respiratory
rate and decreased levels of blood

The difficult airway: Part I.
Initial intubation methods
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oxygen. Based on the patient’s
hypoxia and respiratory distress, a
decision was made to intubate. The
ED physician called a certified regis-
tered nurse anesthetist (CRNA) to
accomplish this task. 

The CRNA apparently performed
an awake laryngoscopy to better pre-
dict the degree of visualization that
would be obtained after administering
the NMB agent. Given her lack of ade-
quate visualization of airway struc-
tures, she was not comfortable
performing the RSI procedure.
Because the plaintiff was awake, and
breathing, she recommended BNTI.
However, despite her reservations and
upon the recommendation of the ED
physician, she performed RSI.
Visualization by laryngoscopy
remained poor because of burns,
swelling, and a short mandible —
despite administration of the NMB
agents. She inserted the ET tube but
was not certain of a tracheal place-
ment; the tube was left in place despite
this uncertainty. A carbon dioxide
device was attached to the ET tube that
did not confirm the presence of carbon
dioxide and there was no increase in
the plaintiff’s blood oxygen level.
These all indicated lack of adequate
ventilation and suggested esophageal
tube placement. Unfortunately, con-
cerns about proper placement were
temporarily alleviated by the ED physi-
cian’s reported auscultation of breath
sounds over the lung fields and the
absence of sounds over the stomach.
The plaintiff then received a narcotic
pain medication, which was followed
within minutes by the loss of his pulse.
Resuscitation efforts were unsuccess-
ful. At autopsy, the medical examiner
found the ET tube in the esophagus. 

The plaintiff’s emergency
medicine expert testified that the ED
physician’s failure to detect an
esophageal intubation when listening
for breath sounds amounted to an
honest error in judgment, but that
failure to check for placement using

laryngoscopy and failure to notice
that the patient’s oxygen saturation
levels were not rising was evidence
of reckless disregard. The jury appar-
ently agreed, finding reckless disre-
gard on the part of the ED physician.
The contracting anesthesia group was
liable for the CRNA’s negligence. On
appeal, the court found that the
county hospital and the ED physician
as its agent were immune under the
state’s Good Samaritan Act.

This result was despite the rea-
soning (as articulated in the dissent-
ing opinion) that it is “illogical to
infer the legislature intended appli-
cation of a different standard to med-
ical professionals working as part of
the same team, affording greater pro-
tection to the person in charge than
to those carrying out the orders … “3

This case highlights the level of
sophistication required in choosing
between various methods of airway
management. Although RSI offers
important advantages over other
forms of airway management (primar-
ily in its improving laryngoscopy), its
use does not guarantee success.
Consequently, despite the widespread
use of RSI, other methods of airway
management must remain available to
and part of the armamentarium of
healthcare providers in the manage-
ment of ED patients. 

Rescue devices often include
those inserted into a supraglottic
position (e.g., laryngeal mask airway
or LMA) and double lumen devices
(e.g., Combitube). 

Case Example: Patient-Specific
Airway Challenges. This case
involves a patient who was scheduled
to have a hysterectomy.4 She had a
history of temporomandibular joint
(TMJ) disease, which caused pain
and limitation in jaw opening.
Because of this, her pain manage-
ment physician and her oral surgeon
advised her to have nasotracheal
intubation for the hysterectomy,
rather than oral intubation. On the

day of her surgery, the plaintiff told
at least two hospital employees that
she would need nasal intubation. Just
before surgery, she gave a copy of
her x-rays to her anesthesiologist.
According to the plaintiff, his
response was “to cast the x-rays
aside and tell her that he would
decide what type of intubation she
would receive.”4 She was then intu-
bated orally for anesthesia. In a neg-
ligence action, she asserted that as a
result of the oral intubation, the anes-
thesiologist caused severe injury to
her lower teeth, an increase in her
facial pain, and damage to the tissue
and bone structure of the TMJ. 

The legal issue was whether the
plaintiff could proceed in a cause of
action under a theory of lack of
informed consent (medical battery). If
so, her “knowledge and awareness”
of facts related to intubation would be
dispositive and she would not require
expert medical testimony. The trial
court found that “the patient knew
that the anesthesiologist might use
oral intubation and that she autho-
rized the procedure both by signing a
consent form prior to the surgery and
by not stopping the procedure when
she became aware that [the anesthesi-
ologist] might use oral intubation.”
The appellate court reversed the deci-
sion, finding that “a genuine issue of
material fact existed as to whether she
authorized [the anesthesiologist’s] use
of oral intubation.”4

Decisions made in the context of
elective procedures generally require
the informed consent of the patient.
This ensures that the patient is rea-
sonably aware of the risks and bene-
fits of the proposed procedure and of
alternative procedures; and is also
aware that another healthcare
provider, more experienced, or expe-
rienced in other methods, may be
available to perform the procedure. In
this latter case, it would be important
to determine whether the fiberoptic
device was available and the extent of



Good documentation could save you
Careful documentation of the presence or absence of

capacity is “a physician’s best defense against later
claims of medical malpractice,” says Monico. “Absence
of capacity, citing the suspected etiology of the dimin-
ished capacity and why this poses a threat to the patient’s
safety, should be the minimum required documentation.”

Schneider says that the chart should accurately
reflect why restraints were ordered, and that patients in
restraints should be frequently observed, with their
condition noted. Document what they are doing, why
no chemical sedation is being used, and their current
risk of hurting themselves or others.

Document the behavior of the patient that led to
restraints, attempts made to control the patient’s
behavior without restraints, and a statement that the
behavior was a danger to the patient and/or the staff.

“This will not protect the physician from being
named in a suit, but it will clearly help to win it,” says
Schneider. 

Good documentation on why a patient was not
restrained can make or break the outcome of a lawsuit.
Braxton defended an ED physician several years ago
who was sued by a 78-year-old woman who owned her
own business. After getting home from work, she
began having transient ischemic attacks, so she called
911 and was transported to the ED. The triage nurse
documented that she was alert and oriented, with a
Glasgow Coma Scale (GCS) score of 15. 

The ED physician was concerned about hyperten-
sion, so he placed the patient on cardiac monitoring.
“He visited with her for about 20 minutes and docu-
mented her complete history, including her insistence
on being discharged so she could see the U.S. president
who was coming to town,” says Braxton. “He explained
that she would need to be monitored overnight and
would probably go home the next morning.”

When he left the room, despite the nurse’s and doc-
tor’s warnings to stay in bed and call if she needed
anything, the patient got out of bed to go to the

restroom. She fell, causing significant injury, and sub-
sequently sued the doctor and the hospital. 

Her attorney argued, and her ED expert testified to
the jury, that she had a stroke, was incoherent, needed
to be physically restrained, and that warnings and side
rails being raised were not sufficient. The nurse’s timed
documentation on educating the patient of the use of
the call button and putting the side rails up, along with
the extensive history elicited from the doctor, including
the discussion of their mutual interest of the President,
was blown up into a chart for the jury to view. 

“This documentation evidence was all the jury
needed to render a defense verdict,” says Braxton.
“They were sympathetic to the plaintiff because of her
age and her work ethic, but could not ignore the writ-
ten documentation by the defendants.” ■

Could The Joint Commission’s
antibiotic standard get
you sued?
Requirement results in “a host of legal problems”

An elderly man comes to your ED and is admit-
ted to the hospital with severe dehydration and
fever of unknown origin. Two days later, an X-

ray reveals pneumonia. 
When the patient is discharged with the diagnosis of

pneumonia, this triggers the person collecting core mea-
sures data to check the patient’s chart. They will find
that the patient did not get the antibiotics within the six-
hour time frame required by The Joint Commission. 

“But that wasn’t the diagnosis at the time the patient
was in the ED. That is one of the problems with the
standard,” says Angela F. Gardner, MD, FACEP, assis-
tant professor in the division of emergency medicine at
University of Texas Medical Branch, Galveston, TX,
and former director of risk management for Dallas-
based EmCare. “When you make the discovery is the
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continued from page 125

the healthcare provider’s expertise
and comfort in performing fiberoptic
nasal intubation.5

Summary. Choosing the appro-
priate method for intubation in any
patient is of paramount importance;
this decision is made more challeng-
ing in those with difficult airways.
Timely and sophisticated determina-

tions may keep liability in these sit-
uations at bay.   ■
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appropriate time to start the antibiotics.”
The Joint Commission recently expanded the required

timeframe from four to six hours; the change was effective
in October 2007.1 [To download the complete standard, go
to The Joint Commission’s web site (http://www.joint-
commission.org). Click on “Performance Measurement,”
“Performance Measurement Initiatives,” and under “Core
Measure Manuals,” click on “Current Specification
Manual for National Hospital Quality Measures.”]

“This is, frankly, astounding,” says Jesse M. Pines,
MD, MBA, assistant professor of emergency medicine
and epidemiology at the Hospital of the University of
Pennsylvania in Philadelphia. There is even less evi-
dence of an association between a six-hour window and
survival than a four-hour or eight-hour window, he adds. 

The root of the problem is that The Joint
Commission’s standards were developed by specialists,
without the involvement of emergency physicians,
according to Frank Peacock, MD, vice chief of emer-
gency medicine at The Cleveland (OH) Clinic
Foundation. “Pulmonologists don’t work in the ED, and
they have no clue about what goes on. You get unin-
tended consequences when you have somebody who
doesn’t work in an ED making the rules,” he says. 

Evidence is lacking
The data behind The Joint Commission’s antibiotic

standard is “far from definitive,” according to Pines. 
The standard is based on two large retrospective stud-

ies of Medicare patients, all age 65 and older, admitted
with pneumonia.2,3 These studies found a link between a
reduced mortality rate and patients getting antibiotics
within four hours and eight hours, respectively. 

However, there are a number of issues with these
studies that bring their conclusions into question, says

Pines. “People can sit at home for days before coming
to the hospital with pneumonia. To think that giving
antibiotics a few hours sooner really makes a difference
does not make good sense, unless the patient comes in
critically ill. There may be something else driving the
difference in death rates. Some other factor that is
unmeasured in these studies may be responsible.”

Pines hypothesizes that the patient’s presentation
accounts for the differences in mortality rates; specifi-
cally, he points out that patients with an atypical pre-
sentation of pneumonia get later antibiotics.4

“When patients don’t have a cough, it takes longer to
diagnose the pneumonia and thus, antibiotics are
delayed,” says Pines. “The clinical presentation says
something about how the host is responding to the
infection. I would guess that this is likely a stronger fac-
tor in the association between antibiotic timing and
mortality, than anything related to delays in antibiotics.”

Christopher Fee, MD, assistant clinical professor in
the department of emergency medicine at University of
California San Francisco, agrees that there may be other
variables that were unaccounted for in the studies. For
example, it may be that patients who received more
rapid antibiotics were cared for in hospitals that provide
better care in a number of other ways, such as better
nursing care or adherence to other practice guidelines.
“Thus, the time to antibiotics may be a surrogate for
overall better care,” says Fee. “This was not measured
or controlled for.”

According to Pines, “what is clear is that the group
that makes recommendations to CMS [the Centers for
Medicare & Medicaid Services] on these rules has a
vested interest in keeping these timing guidelines in
place,” says Pines. “This is because people on the com-
mittee that make the recommendations to CMS on this
also happen to be the authors that wrote the original
papers. It seems like a classic example of academic
conflict-of-interest.”

Current pneumonia guidelines from the American
Thoracic Society (ATS) and Infectious Disease Society of
America (IDSA) recommend that antibiotics be adminis-
tered as soon as possible after the diagnosis is confirmed,
preferably while the patient remains in the ED. In other
words, ED physicians should not confirm the diagnosis
but then send the patient to the inpatient floor without
giving the first dose of antibiotics, says Fee. 

Pines says the problem is that The Joint
Commission “jumped the gun” and declared that early
antibiotics in pneumonia be the standard of care before
there was sufficient evidence. “This may create a host
of legal problems,” he says. 

Likely to come up during a lawsuit 
“When a lawsuit happens for a patient with pneu-
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monia who was admitted through the ED, I’m sure the
lawyers are going to look at whether they got early or
delayed antibiotics,” says Pines. 

Pines adds, however, that it would be difficult for an
attorney to link any specific bad outcome to a delay in
antibiotics, unless it was delayed by days or weeks. “The
problem is they have certified early antibiotics in pneu-
monia as a care standard before the evidence was there
to really support this assertion,” he says. “Therefore,
there may be cases that inappropriately point to delayed
antibiotics as causative in a bad outcome.”

If such a case were to go to trial, Pines says that ED
experts would need to argue that there is no definitive
link between early antibiotics and survival rates in pneu-
monia patients. “Juries might have a hard time under-
standing the subtleties of why the studies are not
definitive.”

Fee says he is not aware of any lawsuits that have
occurred for failing to meet this standard. “Even The
Joint Commission and CMS acknowledge that it is
unrealistic, and likely harmful, to expect that 100% of
pneumonia patients will receive antibiotics within the
window, since doing so means that many other non-
pneumonia patients would have been given antibiotics
to achieve such a goal,” he says. 

Regardless of that, if a lawsuit occurs and antibi-
otics weren’t given within six hours, the ED physician
would have to explain this to a jury. “The jury may or
may not decide that it was a good reason. Many of
these cases are not black and white. It is going to be
very difficult for people to understand,” says Gardner.

A few years ago, Gardner cared for an 82-year-old
man who had broken his hip falling out of his
wheelchair. After examining him, she sent him for a
chest X-ray — a routine practice for any patient with a
broken hip because they may have to go to the OR. 

When the X-ray came back two hours later, it
showed pneumonia. Gardner wrote the order for
antibiotics, which were given at four hours and 45
minutes — at the time, outside the timeframe required
by The Joint Commission. 

“It was not the diagnosis that he came with. There
was nothing I could have done differently; he had no
symptoms whatsoever to lead you to believe he had
pneumonia,” says Gardner. While no lawsuit ensued,
Gardner says if one had occurred, she would have
been in a position of having to defend why she hadn’t
followed the guidelines. 

In addition to the new six-hour timeframe, The Joint
Commission is allowing EDs to document “diagnostic
uncertainty” to indicate that the diagnosis of pneumonia
was not clear at the time of the patient’s arrival to the
ED. If a physician documents “suspected pneumonia,”
this would fall outside of the reporting requirement

because there was not a definitive diagnosis in the ED. 
“The infuriating part of this is that these new guide-

lines have added new administrative hassles like this,
and they really do nothing to help improve the actual
quality of ED care,” says Pines. “And the guidelines
might actually be hurting people by providing incentives
to physicians to give antibiotics when they are not sure.”

If the ED physician suspects pneumonia after the
evaluation, he/she should give the antibiotics, advises
Fee. However, if their suspicion is relatively low and
they have no objective data to support the diagnosis —
the patient has a normal or unchanged chest X-ray,
normal labs, normal lung exam, and no hypoxia or
fever — then they should simply not include pneumo-
nia as a final diagnosis. “They can include it in their
differential or medical decision making, but the case
will be excluded from The Joint Commission/CMS
reporting if pneumonia is not one of the final ED diag-
noses,” says Fee. “You also cannot include ‘consolida-
tion,’ ‘infiltrate,’ or ‘possible pneumonia’ there, or it
will be eligible for core measures reporting.”

Risk of inappropriate antibiotics
Clearly, The Joint Commission standard has changed

the practice of ED physicians; across the country, rates
of early antibiotics in pneumonia are on the rise.5

“The problem is that there is no clear evidence that
this benefits patients,” says Pines. 

Pines points to an unintended consequence of the
requirement — that ED patients with pneumonia-like
illnesses such as congestive heart failure (CHF) and
chronic obstructive pulmonary disease (COPD) are
getting antibiotics when they don’t need them.

No one would argue that giving antibiotics to a
patient with pneumonia is the right thing to do, as soon
as the diagnosis is confirmed, says Fee. “The problem
is with identifying these patients within the given time
window, and the lack of convincing evidence that
receiving antibiotics within that window really impacts
mortality,” he says. 

Establishing an artificial time window creates pres-
sure to give antibiotics to a patient who may have
pneumonia, but in whom the diagnosis remains uncer-
tain and is pending further evaluation, such as a chest
computerized tomography scan. “This has the poten-
tial to cause ED physicians to administer unnecessary
antibiotics,” Fee says. 

The problem, says Peacock, is that now, “everybody
who might have pneumonia gets antibiotics.”

“It’s not good medicine, but that’s what we do in
the United States,” says Peacock. “We are in an epi-
demic of C. diff infections now, which is very rare to
get without an antibiotic-associated event. And here
we are, putting patients at risk for diseases to comply
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with a rule that is really poorly thought out. Patients
can get an allergic reaction or diarrhea from antibiotics
for a pneumonia they don’t even have.”

Fee adds that he doesn’t think that lawsuits involv-
ing ED physicians failing to meet the six-hour time-
frame are likely to increase. In fact, he envisions the
opposite scenario. What if a non-pneumonia patient,
such as a CHF patient, is given antibiotics purely out
of pressures about time?

“If the patient suffers an adverse event because of it
— an allergic reaction, volume overload exacerbating
the CHF, or interaction with their Coumadin — this
could lead to a lawsuit,” says Fee.   ■
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45. Which is true regarding legal risks of patients
requiring restraint?
A. Restraining a patient against his/her will can-

not be considered a potential battery.
B. ED patients are more likely to sue if they are

injured as a result of failure to restrain than for
being restrained against their will. 

C. Damages for inappropriate use of restraints
are easier to measure than damages for failure
to diagnose a condition that resulted in the
death of a patient.

D. If an injured patient requires restraint because
of a closed head injury, then the treating ED
physician cannot rightfully conclude that the
patient does not have the capacity to refuse
treatment.

46. What should be documented if an intoxicated
patient requires restraint and is physically uncoop-
erative?
A. Whether the patient poses a foreseeable threat

to their safety or the safety of others.
B. Serial assessments to demonstrate the absence

of concomitant injury or a co-ingestion.
C. The suspected etiology of a patient’s dimin-

ished capacity.
D. All of the above. 

47. Which is true regarding the legal risks of failing to
give antibiotics within the six-hour time frame
required by The Joint Commission?
A. A plaintiff’s attorney could easily connect a

specific bad outcome to a delay of several
hours for antibiotics.

B. If a malpractice suit occurs for a pneumonia
patient who was admitted through the ED, the
plaintiff’s attorneys are likely to look at
whether they got early or delayed antibiotics.

C. The evidence for a four-hour timeframe of
antibiotics in pneumonia as a care standard is
definitive. 

D. If delayed antibiotics came up in a malpractice
trial, ED experts would find it very difficult to
argue that there is no definitive link between
early antibiotics and survival rates in pneumo-
nia patients. 

Answers: 45. B; 46. D; 47. B
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New Audioconference
The Ever Changing Landscape of EMTALA:

Transfers and Community On-Call 
Program Update

Thursday, Nov. 13, 2008
12:00 PM - 1:00 PM EST

Industry expert Robert Bitterman, MD, JD,
FACEP, will address EMTALA’s transfer 

acceptance mandate, the new “community call”
program intended to alleviate the nation’s on-call
crisis, and its impact on emergency departments

and emergency physicians — This is a must
attend program .

Learning Points and Questions to Be Answered:
•.Which transfers must be accepted and which 
transfers may be refused?

• What is the impact of CMS’s definition of “inpa-
tient” on the duty to accept patients in transfer 
and importance of appropriate documentation?

• Ways to improve access to specialty on-call 
physicians utilizing a “community call” program.

Call 1-800-688-2421 to register today.
Remember to mention priority code

T08299/6769
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