
Sex offenders pose liability risk 
when admitted for health care
Provider may be responsible if offender abuses others in facility

Health care facilities see a wide array of different types of people
admitted for care, and not all of them will be the type you want to
take home for dinner. Convicted sex offenders get sick and need

long-term care just like everyone else, and that means you must be ready
to respond when they are admitted to your facility. Failing to take appro-
priate precautions could result in the sex offender abusing someone on
your property, and that would almost certainly result in a lawsuit.

The presence of sex offenders in health care facilities is gaining more
attention across the country as risk managers and lawmakers realize that the
aging population means more of those people now need long-term care. A
2006 report from the U.S. Government Accountability Office (GAO) stated
that at least 700 registered sex offenders were living in long-term care facili-
ties. Federal law requires all states to register sex offenders and to release
information about their whereabouts when it is deemed necessary to protect
others. Some states require that schools, churches, and neighbors be notified
when a sex offender lives nearby, but the GAO investigation found that few
require notification of long-term care operators or residents. (See the story
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Sex offenders can pose a risk to other patients, visitors, and staff when
admitted to a long-term care facility or other health care setting. The provider
can be held responsible for the harm done if it did not take all necessary
steps to protect others from the sex offender.
• Assess each patient individually, because not all sex offenders are alike.
• It may be necessary to warn staff about the patient’s status.
• The liability from a sex offender’s actions can be mitigated by showing you

made a good-faith effort to protect others.
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on p. 136 for more on how communities are
responding to the risk.)

As more communities mandate notification, the
burden then shifts to the facility. What response is
allowed under the law, and what actions are nec-
essary to protect other patients? The answer is not
simple, but it is clear that health care providers
have a responsibility to protect others when they
are aware of the sex offender’s status, says Robin
Sax, JD, deputy district attorney for Los Angeles,
who handles many sex crime cases. She points out
that while the risk may be greatest in long-term
care facilities, sex offenders can threaten patients
in practically any health care setting. 

Also, she says, risk managers can expect to see
more sex offenders in their patient populations in
the coming years. Mandated sex offender regis-
tration has become common across the country
only in the last eight years or so, Sax points out,
so many of those registered still are younger than
the typical long-term care resident. As that popu-
lation ages, more sex offenders are likely to be
admitted for care, she says.

“This raises the question of what kind of liabil-
ity you are going to have when they are admit-
ted. We know that the rate of recidivism with
these people is high, much greater than with
other types of crime,” she says. “So you have to
worry about the other people in the home being
potential victims, not just of the proximity, but
because they often are a vulnerable population.”

Train staff to minimize risks

Some states may allow a health care facility to
deny admission to a known sex offender, some-
times on the basis that the facility is close to a school
or other location that sex offenders must not live
near. It also may be possible to have a policy pro-
hibiting admission of sex offenders, Sax says. 

“If you determine that this type of patient
poses a risk that you are just not able to accom-
modate, then I would imagine you could deny
admission to them,” she says. “That would be by
policy, not by law, and you’re always going to be
better off if it is a uniform policy across the board,
not just denying admission to one particular
person.”

Helenemarie Blake, JD, a senior partner at the
law firm of Fowler White in Miami, says resident-
on-resident crime results in a number of lawsuits
against long-term care facilities and other health
care providers. Knowing that a person is a sex
offender is the first hurdle, she says. She recom-
mends conducting background checks on new
patients, but Blake acknowledges that a back-
ground check usually takes too long when a
patient needs admission. 

“The one thing I always emphasize to my
clients is personnel training,” she says. “If you
have staff that are trained to recognize dangerous
situations, you can identify and prevent some
crimes before they ever happen. That’s going to
be true whether you know the person is a sex
offender or not.”

Blake has seen lawsuits involving sexual pre-
dation in long-term care facilities, and her experi-
ence has shown her that the crimes do not always
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involve a relatively well sex offender who preys
on a weaker resident. In many cases, the sex
offender is developmentally disabled, she says. 

“Patient rights are important, and a lot of times
state laws make it clear that the developmentally
disabled are allowed the right of sexual expres-
sion,” she says. “But there can be a fine line
between sexual expression and a sexual offense.
That’s the type of lawsuit we see from time to
time. The allegations always involve lack of train-
ing for the staff and lack of supervision.”

Defense verdicts are possible

The outcome of the case often involves how
closely the facility followed its own policies and
procedures, Blake says. 

“There is a proliferation of these types of law-
suits because they have a great sympathy factor
attached to them,” Blake says. “They can involve
scenarios that we all find tragic, and there can be
a motivation to settle them, because the facility
does not want more publicity for the event,
regardless of whether they really could have
done anything to prevent it.”

Blake says, however, that some of the cases
should not be settled. She has seen cases in which
the facility did everything possible to protect
patients by putting the sex offender near a
nurse’s station or security desk, trained the staff
to watch that person carefully, and still the per-
son managed to assault someone.

“If all the steps were taken appropriately, cer-
tainly we are comfortable taking these cases to
trial,” she says. “There are defense verdicts out
there. You can win these cases as long as you can
show that you did the right things and your resi-
dents’ safety was your highest priority.”

If the verdict goes the other way, however, the
potential for liability is significant, Blake says.
The sympathy factor with juries is huge, and so
the cases tend to yield high verdicts, she says. 

Must respond to sex offender status

If you do admit a known sex offender, you are
obligated to mitigate the risk to others, Sax says.
Placing the sex offender near a nurse’s station is
good practice, Sax says. Watching the patient
carefully is the most important part of any
response plan, and having the patient near the
nurses is key, she says. Sax also recommends pro-
viding counseling for the sex offender resident.
The counseling can reduce the risk of repeat

offenses, she says.
A key step for a risk manager is to find out

exactly what kind of crime the sex offender com-
mitted. State laws differ on what crimes result in
registration, so you cannot assume that every sex
offender is a child molester or rapist. Some peo-
ple must register as sex offenders after being con-
victed of other crimes such as statutory rape or
indecent exposure — not a good history but not
the same as the more serious crimes.

“You can assess the risk by looking at the crime
for which they were convicted and make adjust-
ments accordingly,” Sax says. “If they were con-
victed of sex crimes against a child, then you
know you want to be especially vigilant about
children who may be on the premises. Or if the
person was convicted of a crime against adults,
you can consider the people who live in the facil-
ity to be at risk.”

You can notify staff of status

It is legal to notify staff and other patients
about the resident’s sex offender status, Sax says.
A person’s sex offender status is public informa-
tion, available on a number of databases, so there
is no privacy breach by letting others know that
the person is a registered sex offender, she says.
Whether you should notify patients may depend
on the circumstances, but it is always a good idea
to let your staff know, she says. 

“Risk managers should develop a uniform policy
about how to handle sex offenders, because health
care facilities can get into trouble when it looks like
you’re singling someone out for harsher treatment,”
Sax says. “If you say sex offenders won’t be admit-
ted, then it should be all sex offenders and don’t
make individual exceptions. Or you can say you
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For more information on sex offenders in health
care facilities, contact:
• Robin Sax, JD, Deputy District Attorney, Los

Angeles. E-mail: robin@robinsax.com.
• Helenemarie Blake, JD, Senior Partner, Fowler

White Burnett, Miami. Telephone: (305) 789-
9200. E-mail: hblake@fowler-white.com.

• Michael Fogel, PsyD, Department Chair,
Forensic Psychology, The Chicago School of
Professional Psychology. Telephone: (312) 410-
8959. E-mail: mfogel@thechicagoschool.edu. 
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won’t admit sex offenders who committed violent
crimes, for instance. But whatever your policy is, it
should be consistent.”

The date of the conviction also is important,
Sax says. If the person was convicted 20 years ago
and there has been no evidence of criminal activ-
ity since then, it may be safe to assume the risk
from that resident is lower than from a resident
who was convicted a year ago.

“But at the same time, don’t be lulled into
thinking that older people won’t commit these
crimes,” Sax says. “I’m dealing with two defen-
dants now who are 78 and 80 years old.”  ■

States acting on risk 
from sex offenders

As the evidence mounts that patients and
long-term care residents can be threatened

by the presence of sex offenders in their facilities,
some communities are responding with efforts to
protect the vulnerable.

One advocacy group, A Perfect Cause, based in
Oklahoma City, reports that it has documented
more than 50 crimes committed between 2002 and
2006 by 44 sex offenders and other criminals living
in long-term facilities. Those crimes include sexual
assaults, rapes, and four murders. A Perfect Cause
is urging lawmakers to require public notification
when a sex offender is admitted to a health care
facility, says the group’s president, Wes Bledsoe. 

Lawmakers in some communities are taking
notice. Legislators in Ohio are pushing a proposal
that would require long-term care facilities to
post notices if sex offenders are present. The bill
was proposed after an 18-year-old patient was
raped by a 43-year-old sex offender living in the
same facility in 2005. The woman is mentally dis-
abled and schizophrenic, and she had only been
in the facility for 10 days when she was raped,
Bledsoe says. The rapist pleaded guilty and is
serving three years in prison.

The U.S. House of Representatives small busi-
ness investigations subcommittee recently held a
hearing on sex offenders in long-term care facilities,
considering a proposal to require that law enforce-
ment and social service agencies inform long-term
care facilities about a patient’s sex offender status.
Some states already are taking action. California,
Illinois, Minnesota, and Oklahoma have passed
laws that mandate notifying long-term care

facilities when sex offenders are admitted.
Oklahoma also recently began investigating the
possibility of opening a long-term care facility just
for sex offenders.

Hillsborough County, FL, enacted a law that
says sex offenders may not be admitted to long-
term care facilities unless their status is disclosed,
and then the facility must separate them from
other residents.  ■

Assess each patient 
to determine risk

Never assume that all sex offenders are the
same, cautions Michael Fogel, PsyD, a

forensic psychologist at The Chicago School of
Professional Psychology. Doing so will lead you
to either overreact to some patients who pose lit-
tle harm or underreact to those who truly pose a
risk to others.

Illinois requires that anyone being admitted to
a long-term care facility be evaluated for criminal
history, he notes, which at least helps the
provider realize the risk and then respond. 

“The risk is not static, and it is not the same for
every individual,” he says. “It’s a matter of looking
at the past behavior and where they are at the time
of the assessment. Do they continue to maintain the
same beliefs and the same behavior? Until you
know that kind of information, you won’t know
whether this person is a real ongoing risk, or
whether this is someone with a bad history but
who isn’t likely to repeat the behavior.”

Fogel also notes that risk managers must remem-
ber that staff could be assaulted by patients, particu-
larly younger residents. The true risk from any
particular resident cannot be determined without
thoroughly understanding the background, he says.
Simply assigning a sex offender label and treating
them all the same is a big mistake, Fogel adds.

“They are not all the same, absolutely not,” he
says. “This is a very heterogeneous population.”

Robin Sax, JD, deputy district attorney for Los
Angeles, points out, however, that you must not
discount the risk just because the sex offender’s
past victims were unlike most long-term care resi-
dents. If the offender preyed exclusively on young
children, for instance, that does not mean that you
don’t have to worry if your residents are all elderly.

“If one of your residents is visited by her
grandchildren, there is the risk,” she says.  ■
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Normalization of deviance 
a constant risk

It is human nature to take shortcuts or ignore the
burdensome steps sometimes involved in doing

a task the right way, and when there is no nega-
tive consequence, the deviation can be reinforced. 

Then the next time that person does the task, it
becomes easier to take the shortcut. Before long,
it doesn’t even seem like a shortcut. It just seems
like the normal way to do the task.

That acceptance of a wayward behavior is
called “normalization of deviance,” and it poses 
a significant risk in health care, says John Banja,
PhD, assistant director for health sciences and
clinical ethics at Emory University in Atlanta. The
problem can occur in any industry, but the devia-
tion from proper procedure can have a direct
effect on safety in health care, he says. 

“System operators — in this case, doctors,
nurses, and other health care workers — will often
perform a task differently from how they were
taught to do it, or the way policy and procedure, or
regulations, or standards of care say they should,”
he says. “They don’t deviate to be malicious.
Usually, they deviate to save time or because they
think the regulation is unnecessarily burdensome.
They firmly believe they are not heightening risk,
and when they start doing things their way, every-
thing initially is fine. But sooner or later, disaster
happens.”

Normalization of deviance doesn’t affect just
one person, Banja says. It can spread throughout
a workplace even if it starts with just one person,
he says.

“Interestingly, as their deviance continues,

people around them start noticing it, and if the
deviator is a role model or someone with author-
ity, underlings might start performing the devia-
tion as well,” Banja says. “It becomes the norm.
Doctor Jones is doing it, so it must be OK, right?”

The normalization of deviance can be insidious,
and it may stay under the radar of risk managers
and upper management, Banja warns. Quite often,
he says, health care providers are conscious of their
deviation from the proper way to perform a task
and are ready to respond with the correct answer
when asked what they should be doing. But every-
one on the floor knows that they really do the task
differently because their way is “better” or “faster”
or “easier” and “that’s just how we do it here.”

Can have positive deviance

But interestingly, normalization of deviance 
isn’t always about people taking the easy way out.
Maurice A. Ramirez, DO, BCEM, CNS, CMRO, an
emergency physician at Pascoe Regional Medical
Center and president of the consulting firm High
Alert, both in Kissimmee, FL, says it also is possible
for health care providers to normalize a higher
level of care than necessary.

“There are two dangers with normalization of
deviance. Deviance generally occurs on both sides
of the mean curve,” he says. “Negative deviance
creates a cascade of unforeseen consequences
when institutionalized.”

Examples of negative deviance include prescrib-
ing antibiotics for viral infections, using Betadine
on lacerations before suturing, ordering tests before
examining the patient, assuming that the irregular
waveform on the cardiac monitor is patient motion
and not an arrhythmia.

However, Ramirez says a positive deviance
(too much of a good thing) also creates a cascade
of unforeseen consequences when institutional-
ized. This deviance also can become the norm if
not checked, Ramirez says. 

Examples of positive deviance include treating
the lab value even when there is no associated dis-
ease or symptoms, or assuming that every patient
complaint is an accurate and complete account of
all aspects of the event before investigating and
changing care based on that assumption.

A particularly dangerous aspect of the normal-
ization of deviance is that a deviation can be harm-
less for a long time and then cause a tragic adverse
outcome, Banja says. Disaster analysis has shown
that most industrial accidents — everything from
the loss of the space shuttle Columbia in 2003 to
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Health care professionals often will perform a task
differently from how they were taught, and then
that deviation becomes the accepted way of doing
the task. This “normalization of deviance” poses a
serious threat to patient safety.
• The deviance often is not reported even when

others notice.
• People who deviate think they are doing nothing

wrong.
• Risk managers should encourage reporting

deviation in a positive way.
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the 1984 chemical accident in Bhopal — can be
traced to a normalization of deviance.

In health care, as in many situations, the devia-
tion often seems harmless or minimally risky on
its own. But over time the deviation eventually
leads to a tragedy. 

“Examples can include not washing your
hands, not gowning up or skipping other infec-
tion control measures, not changing gloves or
instruments when you should, failing to check
wristbands, using abbreviations, not getting the
proper consent or approval before proceeding,
and violating your policies on the storing and
dispensing of medications,” Banja says.

Encourage reporting deviation

So how does a risk manager counter the nor-
malization of deviance? It’s not as easy as saying
“don’t do it,” because that’s part of the nature of
this normalization, Banja says. People know what
you expect and do it differently anyway. Banja
says a key to interrupting the normalization pro-
cess is for leadership to become aware of the
deviance. If only the people working together in
the operating room, for instance, know about a
shortcut being taken, then no one will interfere,
and the shortcut will be normalized. 

“In the case of deviators who take excessive,
dangerous risks, they are often not reported
although they are known,” he says. “That’s the
point: the gossip does not rise to a high-enough
level so that supervisors, et cetera, can attend to
it. At any hospital, 80% of the doctors and nurses
know which ones should not be in the hospital,
because they’re not doing things the right way
and putting patients at risk. They talk among
themselves but not to you.”

That is why Banja favors a concept he calls
“good gossip.” Gossip typically is derided as
always negative and counterproductive, but

Banja says the health care community should
encourage communication about deviations. The
risk manager must promote a culture in which
people understand that deviance and nonconfor-
mity are inevitable, and that those who report
them will not be punished. One way to encour-
age reporting is to show that a deviation will not
always result in negative consequences.

“It’s possible that once it is brought to your
attention and investigated, you will find that the
regulation they were trying to avoid is indeed too
cumbersome and unnecessary,” Banja says. “In
that case, you can change it, so that they don’t
have deviate and try to keep it secret. Of course,
there will be other situations in which you have
to make sure the deviators don’t perform their
shortcuts, and that is an opportunity to reinforce
your commitment to patient safety.”

Discuss deviation publicly

Banja also recommends these strategies for elim-
inating deviations before they become normalized:

• frequent rounds;
• surveys of incident reports;
• root-cause analyses;
• focus groups.
Distribute your findings on system deviations

at committee meetings, grand rounds, continuing
medication education meetings, and inservices.
Make deviation a frequent topic of discussion in a
nonpunitive way so that it becomes the norm to
talk about it rather than not talk about it.

“We should always keep it in the forefront of our
organizational mindset,” Banja says. “It’s just a fact
that people will always deviate. People are pres-
sured to perform, they have too much work, too lit-
tle time, and they are going to cut corners sooner or
later. We have to accept that this is human nature
and constantly remind people not to let it become
normalized.”  ■

Sterile break seen 
as normal deviance

Authority figures in health care have the
potential to influence whether deviation is

normalized, notes John Banja, PhD, assistant
director for health sciences and clinical ethics at
Emory University in Atlanta.

Banja relates an example of the normalization of
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For more information on normalization of deviance,
contact:
• John Banja, PhD, Assistant Director for Health

Sciences and Clinical Ethics, Emory University,
Atlanta. Telephone: (404) 712-4804. E-mail:
jbanja@emory.edu.
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301-3458. E-mail: Renaissancedoc@earthlink.net.

SS OO UU RR CC EE SS



deviance he once heard from a doctor: When the
doctor was a medical student, he was observing a
surgical procedure and was surprised to see the
surgeon inadvertently touch the tip of the instru-
ment he was using to his plastic face mask.
Everyone in the operating room paused and
looked at the surgeon, waiting to see if he would
ask for a new sterile instrument. The surgeon just
continued on with the procedure and then acciden-
tally touched his mask again a few minutes later.
No one said or did anything, and the surgery was
completed. When the medical student asked a
nurse why no one had said anything, she told him,
“Oh, it’s no big deal. We’ll just load the patient up
with antibiotics.”

The deviation had become normalized so that
it was “no big deal.”

“That’s what we see a lot with the normalization
process. When it’s a person in authority, someone
you look up to or maybe someone you are afraid to
confront, what they do in that situation can become
the way everyone does it,” he says. “If the doctor in
that situation had responded by following the right
procedure and getting a new instrument, even if
that was a lot of trouble, he would have sent a
strong message to everyone in that room about
doing it the right way. Instead, he sent a message
that it was OK to deviate.”  ■

Coded wristbands prompt 
confidentiality concerns

More hospitals are adopting the use of color-
coded wristbands for patients in an effort 

to improve safety by alerting anyone nearby that

the person is a fall risk, for instance, or to provide
quick recognition that the patient has a penicillin
allergy or even a do-not-resuscitate order. But
now there are growing concerns that the wrist-
bands can violate the patient’s confidentiality by
displaying private information to anyone who
sees the wristband.

But is the confidentiality risk real or overstated?
Some legal experts and health care leaders say
there is reason for concern but no reason to over-
react. Don’t fall into the trap of thinking that any
release of information in a health care setting is
automatically wrong, they say. Some information
that otherwise would be confidential always is
easy to discern from glancing at patients in a health
care setting, they say, so the wristbands are no dif-
ferent in that regard.

A prudent plan for how to use the wristbands
is needed, but don’t overreact and strip this good
idea of its usefulness.

Wristbands offer benefits

Wristbands have been the subject of some con-
cern for the past few years, as health care leaders
realized that they can pose dangers if not used
carefully. Many risk managers have endorsed the
use of color-coded wristbands on patients to iden-
tify allergies, susceptibility to falls, and other risks,
but then providers realized that there was no stan-
dardization of the colors used. 

That meant the same yellow wristband that
means “penicillin allergy” in one facility could
mean “do not resuscitate” (DNR) in another.
With health care workers migrating from one
facility to another as they change jobs or work at
several sites, the situation was ripe for a tragic
misunderstanding.

The Pennsylvania Patient Safety Authority in
Harrisburg reports that near tragedy occurred
when a patient was almost not resuscitated during
cardiopulmonary arrest because she was incorrectly
designated “DNR” with a colored wristband by a
nurse who worked in multiple facilities and was
confused about the meanings of different colors.
That incident was a wake-up call for Pennsylvania
hospital officials in northeastern and central
Pennsylvania, who then worked together to
develop standards for the use of color-coded patient
wristbands in their facilities. Eleven facilities
formed the “Color of Safety Task Force” to develop
detailed protocols, including a policy manual and
training resources, to reduce the risk of medical
error when using color-coded wristbands. (For
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As hospitals adopt color-coded wristbands to signify
patients’ particular risks or needs, there is growing
concern about confidentiality. Some discretion is
necessary to avoid broadcasting too much informa-
tion to anyone who sees the wristbands.
• Complete confidentiality is not a reasonable

expectation in a health care setting.
• Too much obfuscation defeats the purpose of

the wristbands.
• Consent from the patient negates most confi-

dentiality concerns.
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more on the risks and how to best use a color-
coded wristband system, see Healthcare Risk
Management, August 2007, pp. 88-92.)

The American Hospital Association (AHA)
recently issued a warning about possible confu-
sion from the wristbands and called on hospitals
across the country to adopt a standardized cod-
ing system. (See p. 141 for more on the AHA
warning.)

Confidentiality concerns legitimate

Some concerns about confidentiality regarding
wristbands are well founded because the Health
Insurance Portability and Accountability Act
(HIPAA) requires that health systems disclose
only the minimum patient information necessary
for health care workers to do their jobs, notes A.
Kevin Troutman, JD, an attorney with the law
firm of Fisher & Phillips LLP in Houston. So risk
managers must consider who really needs to
know the information that is displayed by the
wristbands. If the health care provider can deter-
mine that the information needs to be seen by all
employees who encounter the patient — as is the
case with a fall risk — then there is a good argu-
ment that including that information on a wrist-
band does not violate HIPAA, he says. One might
argue that other information, such as a DNR
order, does not need to be known by the house-
keepers and maintenance workers, for instance,
and therefore should not be so visible.

Troutman notes that there is an inherent con-
flict between the goals of HIPAA and coded
wristbands. HIPAA is all about minimizing the
release of information, but the purpose of the
wristbands is to make important information
obvious to anyone near the patient. So unless you
implement the coding system with care, HIPAA
violations are possible, Troutman says. 

“But when you take a good look at how you
use this tool, it can be done without conflicting
with the provisions of HIPAA,” he says. “If you
have determined that a housekeeper or a trans-
porter does need to know about a particular risk,
then there is not a violation. Determining exactly
who needs to know and what is the best way to
display that information creates more of a burden,
and it may require some significant staff training.”

The most concern about confidentiality comes
with the DNR wristbands, says Cathy Munoz, RN,
MJ, CPHRM, who develops clinical-focused risk
mitigation strategies with Marsh Risk Consulting
in Dallas, and works with facilities on process

improvement. Patients can feel “branded” by a
band that displays such a serious and private deci-
sion to the world, she says. The solution to those
concerns is not so obvious, she says. 

Some have suggested ways to obfuscate the
DNR band by removing the obvious “DNR” or
“Do Not Resuscitate” and replacing it with a
symbol or a code word that would be understood
only by key health care personnel. Munoz has
heard suggestions for using doves, for instance,
as a symbol to mean DNR but which would be a
much softer appearance.

“I worry that that would just increase confu-
sion,” she says. “The purpose of the wristbands is
to make the information very clear and easily
understood, so if we start trying to blur the lines
and make it less clear, we’re defeating the pur-
pose of the wristbands.”

An additional concern is that the wristbands
are visible not just to health care workers but also
to anyone else in the vicinity — family members,
other patients, vendors, anyone who happens to
be in the health care facility and passes by the
patient. Clearly those people do not need to
know about the patient’s allergies or DNR status,
so isn’t that a confidentiality breach?

Troutman says risk can be minimized by using
color coding or symbols whose meaning is not
obvious to nonhealth care personnel, but that can
cause problems if the meaning is not clear to
those who need to know. Even if the meaning of
the wristband is clear to passersby, that may not
necessarily constitute any HIPAA violation.

“We have to balance the practical with the
technical requirements,” he says. “If your main
concern is the patient’s safety and you have put
some thought into how to best use these wrist-
bands, you have to find a balance. If you’ve made
a good-faith effort to comply with the HIPAA
standards, I think you’re going to be on solid
ground even if someone can discern information
from the wristbands.”

Molly Procuniar, a nurse and health care subject
matter expert for Standard Register’s Document
Systems group in Dayton, OH, points out that
patients are more likely to be concerned about their
health information being on display to visitors and
strangers in the waiting room than whether you are
violating HIPAA. But she also suggests that patients
may not be nearly as concerned about the issue as
risk managers and other health care administrators. 

“Confidentiality is an important concern for
patients, but I think patients are going to be much
more interested in whether we are doing everything
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we can to provide good care and prevent any
errors,” she says. “Minimizing the release of private
information should be a priority, but I think it
would be a mistake to focus so much on that con-
cern that we miss the opportunity to use wrist-
bands in the most effective ways possible to
improve patient safety. Standardizing the colors
that everyone uses is the key first step there.”

Procuniar says educating patients and family
members should be an important part of any
wristband system. Don’t just slap a wristband on
a patient without explaining its purpose and why
it is important for that information to be easily
seen rather than kept only in the patient’s medi-
cal chart. Munoz also suggests that confidential-
ity concerns can be overcome by making the use
of wristbands voluntary and obtaining consent
from the patient or family.

“That becomes an opportunity to discuss why
the wristbands are important, how they help pro-
tect the patient and ensure their wishes are car-
ried out,” she says. “Once you’ve explained that
and obtained consent to use them, all the other
concerns about confidentiality are minimized.”

Troutman also cautions risk managers not to fix-
ate too much on the idea that visitors and other
nonhealth care personnel may learn something
about a patient from the wristbands. Broadcasting
private information is never a good idea, but he
says anyone in the vicinity can glean certain infor-
mation from a patient just by looking. Simply see-
ing the patient and the situational details already
tells the observer a lot, so true confidentiality
doesn’t exist even without the wristbands.

“If we see an elderly, frail patient making her
way down the hall very slowly, we can pretty
much guess that she’s a fall risk. If I see a man in
the cardiac unit with a big scar on his chest, I can

be pretty sure he’s got a heart problem,” Troutman
says. “So we don’t want to get carried away with
trying to comply with HIPAA to such an extreme
that it becomes ridiculous and defeats the whole
purpose. There has to be room for some common
sense.”  ■

AHA calls for standard 
wristband color scheme

The American Hospital Association (AHA) in
Washington, DC, is urging the health care

community to adopt a standardized color scheme
for patient wristbands in order to avoid danger-
ous confusion about what the wristbands mean
from one facility to another.

In a recent warning to health care leaders, the
AHA notes that more than 25 state hospital asso-
ciations have provided their hospitals with vol-
untary guidelines on standardized patient
wristband colors. “Standardizing the colors that
hospitals use to alert staff to certain patient risks
is a common-sense approach to improving
patient safety,” the AHA states. “Many physi-
cians and nurses work in multiple hospitals
within their communities and even across state
lines. In states that have adopted the consensus
wristband colors, caregivers have welcomed the
standardization and report reduced confusion
caused by the numerous previous variations.

The AHA is urging a national standardization,
focusing on three condition alerts that have been
adopted by the states that have addressed stan-
dardization. These are the standardized codes
recommended by the AHA:

• Red: Allergy
“Red means stop. Caregivers will be alerted to

stop and check the medical record to see if the
patient is allergic to the medication, food, or treat-
ment he or she is about to receive,” the AHA states.

• Yellow: Fall risk 
“Yellow is a warning to slow down, pay atten-

tion, and take special precautions. Nurses review
patients all the time to determine if they need
extra attention to prevent a fall. Sometimes a per-
son may become weakened during an illness or
because of surgery,” the AHA says. “When a
patient has this colored alert wristband, it says
that this person needs to be assisted when walk-
ing or transferring to help prevent a fall.”

• Purple: Do not resuscitate
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For more on confidentiality concerns and wrist-
bands, contact:
• Cathy Munoz, RN, MJ, CPHRM, Marsh Risk

Consulting, Dallas. Telephone: (214) 303-8608.
E-mail: cathy.a.munoz@marsh.com.

• Molly Procuniar, Healthcare Subject Matter
Expert, Standard Register, Dayton, OH. Telephone:
(800) 755-6405. E-mail: molly.procuniar@standard
register.com.

• A. Kevin Troutman, JD, Fisher & Phillips LLP,
Houston. Telephone: (713) 292-5602. E-mail:
ktroutman@laborlawyers.com.
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“When a patient is wearing a purple wrist-
band, it alerts the hospital staff to check the
patient record for important information on
patient end-of-life directives,” the AHA says.

The AHA offers this other advice for making
the best use of color-coded wristbands:

• Clearly define which staff members are
responsible for the initial assessment and subse-
quent reassessments that may determine whether a
patient has a condition related to one of the alerts.

• Colored alert wristbands should be placed on
the same extremity as the patient ID band by a
nurse or licensed professional and documented in
the patient’s chart per hospital policy. In the event
that a colored alert wristband has to be removed
for a treatment or procedure, a nurse should
remove the band and then reconfirm the patient
risks and replace the band as appropriate immedi-
ately following the treatment or procedure.

• Use wristbands with the alert message pre-
printed or embossed on the band. To minimize
confusion, refrain from hand writing anything on
the band. 

• If a patient is wearing a “social cause” wrist-
band, the nurse should explain the risks associ-
ated with the social cause wristband and ask the
patient to remove it. If the patient refuses, you
may request that the patient sign a refusal form
acknowledging the risks associated with social
cause wristbands.

• Verify the patient’s risks during handoffs in
care, such as before invasive procedures or dur-
ing changes in the level of care.

• Wristbands should not be removed at dis-
charge. For home discharges, patients are advised
to remove the bands at home; for discharges to
another facility, the bands are left intact as a safety
alert during transfer.

(Editor’s note: For the AHA advisory on safe use of
wristbands, go to http://www.aha.org/aha/advisory/
2008/080904-quality-adv.pdf.) ■

FTC delays Red Flags 
Rule to May 2009

Responding to concerns that some health care
providers would not have enough time to com-

ply, the Federal Trade Commission is moving the
deadline for its so-called Red Flags Rule to May 1,
2009, six months later than originally planned.

The Red Flags Rule requires financial institutions

and creditors with covered accounts have identity
theft prevention programs to identify, detect and
respond to patterns, practices, or specific activities
that could indicate identity theft. The rule could
apply to hospitals that meet the FTC’s broad defini-
tion of “creditor” and which have patient accounts
that fall within the scope of “covered accounts.”

The American Hospital Association has issued
a statement saying that hospitals will need to
consolidate procedures into a written format and
obtain board approval of the initial written policy
in order to comply with the Red Flags Rule. 

The FTC announced that it will suspend
enforcement of the Red Flags Rule until May 1,
2009, to give creditors and financial institutions
additional time in which to develop and imple-
ment written identity theft prevention programs.
The Red Flags Rule was developed pursuant to
the Fair and Accurate Credit Transactions (FACT)
Act of 2003. Under the rule, financial institutions
and creditors with covered accounts must have
identity theft prevention programs to identify,
detect, and respond to patterns, practices, or spe-
cific activities that could indicate identity theft.

The rule applies to creditors and financial insti-
tutions. Federal law defines a creditor to be: any
entity that regularly extends, renews, or continues
credit; any entity that regularly arranges for the
extension, renewal, or continuation of credit; or any
assignee of an original creditor who is involved in
the decision to extend, renew, or continue credit.
Accepting credit cards as a form of payment does
not, in and of itself, make an entity a creditor, the
FTC explains.

Some examples of creditors are finance compa-
nies, automobile dealers, mortgage brokers, utility
companies, telecommunications companies, and
nonprofit and government entities that defer pay-
ment for goods or services. Financial institutions
include entities that offer accounts that enable con-
sumers to write checks or to make payments to
third parties through other means, such as other
negotiable instruments or telephone transfers.

The FTC launched outreach efforts last year to
explain the rule to the many different types of
entities that are covered. The agency published 
a general alert on what the rule requires, and, in
particular, an explanation of what types of entities
are covered by the rule. (The alert can be found
online at www.ftc.gov/bcp/edu/pubs/business/
alerts/alt050.shtm.) 

During the course of those efforts, the FTC
learned that some industries and entities within the
FTC’s jurisdiction were uncertain about their cov-
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erage under the rule. Those entities indicated that
they were not aware that they were engaged in
activities that would cause them to fall under the
FACT Act’s definition of creditor or financial insti-
tution, according to the FTC statement. 

Many entities also noted that, because they
generally are not required to comply with FTC
rules in other contexts, they had not followed or
even been aware of the rule making, and there-
fore learned of the rule’s requirements too late to
be able to come into compliance by the original
deadline. The Commission’s delay of enforce-
ment will enable those entities sufficient time to
establish and implement appropriate identity
theft prevention programs, in compliance with
the rule, the FTC states.  ■

First online drug alerts 
go to U.S. doctors

The newly launched Health Care Notification
Network (HCNN) has delivered the first

online drug alerts to U.S. physicians. The alert
focused on a widely manufactured and commonly
used class of antibiotics and was sent immediately
via the HCNN to health care providers, who are
no longer forced to wait days or weeks for a tradi-
tional “Dear Doctor Letter” to arrive via U.S. mail,
reports Nancy Dickey, MD, former president of
the American Medical Association (AMA) and
chair of the iHealth Alliance, the not-for-profit
board in San Francisco, that governs the HCNN
service.

“The HCNN dramatically improves the pro-
cess of notifying physicians of time-sensitive and
important patient safety information,” she says.
“With the success of this first notification, the
HCNN is well on its way to moving patient
safety into the Internet age.”

The effort was praised by Janet Woodcock,
MD, director of the FDA’s Center for Drug
Evaluation and Research. “E-mail notification
offers significant advantages over traditional
mail delivery, and helps ensure that we can

adequately protect the health and safety of
Americans,” she says. 

In just six months and as a result of the joint
efforts of the AMA, state and specialty medical
societies, health plans, consumer advocacy groups,
government leaders, and industry — the HCNN
already reaches physicians across the country. The
HCNN is promoted by those organizations, as
well as most medical liability carriers and many
university medical centers, because it significantly
reduces delays in notifying physicians of impor-
tant medication and device safety alerts, which
dramatically improves patient safety.

The HCNN replaces traditional U.S. mail deliv-
ery of urgent drug warning and recall letters to
physicians. Physicians not yet enrolled in the
HCNN will receive the alert in paper via U.S. mail
later in the month. Free to all licensed U.S. physi-
cians and their staff, the HCNN is used solely for
FDA-mandated Patient Safety Alerts, fulfilling the
recently updated FDA guidance for the electronic
delivery of the alerts. It is not used for advertising
or marketing. 

Physicians and health care providers can regis-
ter to receive electronic alerts at www.hcnn.net or
through participating medical societies and other
HCNN partners. For more information about the
HCNN and online Patient Safety Alerts, visit
www.hcnn.net.  ■
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■ Risks from medical
choppers

■ HIPAA becoming
impractical?

■ Reducing employee 
injury costs

■ Finding the best 
insurance broker

COMING IN FUTURE MONTHS

CE objectives

After reading this issue of Healthcare Risk
Management, the CE participant should be

able to:
• Describe legal, clinical, financial, and managerial

issues pertinent to risk management in health
care. 

• Explain how these issues affect nurses, doctors,
legal counsel, management, and patients. 

• Identify solutions, including programs used by
government agencies and hospitals, for hospital
personnel to use in overcoming risk management
challenges they encounter in daily practice.  ■
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Nurses participate in this continuing education program
by reading the issue, using the provided references

for further research, and studying the questions at the end
of the issue. Participants should select what they believe
to be the correct answers, then refer to the list of correct
answers to test their knowledge. To clarify confusion sur-
rounding any questions answered incorrectly, please con-
sult the source material. The semester ends with this
issue. You must complete the evaluation form provided
and return it in the reply envelope provided in that issue in
order to receive a certificate of completion. When your
evaluation is received, a certificate will be mailed to you.

21. What does Robin Sax, JD, suggest is one good way
to mitigate the risk posed by having a convicted sex
offender in your long-term care facility?

A. Place a sign on the door to the patient’s room indi-
cating the sex offender status.

B. Send a memo to all patients alerting them to the
patient’s presence.

C. Place the sex offender in a room near the nurse’s
station so that he or she can be watched closely.

D. Have the sex offender sign a liability release before
admission.

22. What does Helenemarie Blake, JD, advise regarding
lawsuits against health care facilities after a resident
sex offender has assaulted someone?

A. The case always should be settled.
B. The case sometimes should not be settled.
C. The case always should be taken to trial.
D. The case should be publicized to the media.

23. Which of the following is true regarding normaliza-
tion of deviance, according to John Banja, PhD?

A. Deviance can be harmless for a long time but even-
tually will lead to a tragedy.

B. Deviance always leads to immediate negative results.
C. Deviance never leads to negative results.
D. Deviance usually indicates a flaw in the prescribed

methodology. 

24. What does A. Kevin Troutman, JD, say about color-
coded wristbands and possible HIPAA violations?

A. The bands violate HIPAA requirements.
B. The bands never violate HIPAA requirements.
C. The bands violate HIPAA requirements only if worn

outside the health care facility.
D. If you can show a good-faith effort to comply with

HIPAA and a need to display the information on the
wristband, there probably is no violation.

Answers: 21. C; 22. B; 23. A; 24. D.
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News: A man was admitted to the hospital
complaining of anxiety and being under tremen-
dous pressure at work. The man was seen by an
internist and a neurologist, and antidepressant
and anti-anxiety medications were administered.
After a few days, the man’s condition improved,
and the results of a brain MRI came back normal.
The next morning, the man asked his nurse for a
razor so that he could shave. Three hours later, he
was found dead, locked in the bathroom, having
committed suicide with the razor. The man’s fam-
ily sued the hospital for the nurses’ negligence in
giving him a razor and leaving him unattended
for more than three hours. A jury awarded the
family $9 million in damages.

Background: A 41-year-old attorney visited a
neurologist complaining of severe headaches and
insomnia, and the neurologist ordered a brain
MRI. Two days later, while the results of the test
were still pending, the man went to the hospital,
this time with principal complaints of anxiety,
difficulty concentrating, and a sensation of his
heart racing, particularly when he tried to sleep.
He also reported being under tremendous pres-
sure at work and feeling unable to think clearly
or comprehend or concentrate on his work. He
denied feeling depressed.

The man was admitted to the hospital primar-
ily to see if he could sleep and to run tests. On the
hospital’s telemetry floor, the man was fitted with

EKG leads on his chest for continuous monitor-
ing of his heart activity. He was then evaluated
by an internist, who prescribed an antidepres-
sant, and by a neurologist, who diagnosed anxi-
ety, depression with insomnia, difficulty in
concentrating, and tension headaches. The neu-
rologist recommended anti-anxiety medication
and a psychiatric consult, at the discretion of the
admitting physician. It is unclear whether a psy-
chiatric consult was ever ordered.

The next day, the man claimed to be feeling
better, with less dizziness and headache. The
attending physician instructed the nursing staff
to discontinue the IV and Hep-Lock, vital sign
checks, and nighttime visitation. On the third day
of the man’s admission, the results of the brain
MRI came back normal, indicating no physical or
organic pathology to explain the symptoms.

At 5 a.m. the next morning, the man desired to
take a shower and asked the nurse for toiletries,
including a razor “to shave his chest because the
EKG leads were hurting him.” The nurse com-
plied with the man’s request, leaving a double-
edge razor with him. Nurses did not check on the
man again until 8:30 a.m. that morning, at which
point they noticed that the man was not in his
bed, his breakfast tray was undisturbed, and the
bathroom door was locked. Hospital mainte-
nance opened the bathroom door, and the man
was found inside, dead. He had killed himself
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with the razor and had left a suicide note.
The man’s estate and family sued the hospital

for the nurses’ negligence in leaving their dece-
dent unattended with a razor for three hours.
The man’s wife of 13 years, sister, and mother
gave very emotional testimony. The man’s 5-
year-old son, 7-year-old daughter, and 11-year-
old daughter were introduced to the voir dire
panel but did not attend the trial. The plaintiffs
claimed unspecified damages for past and future
mental anguish, loss of companionship and soci-
ety, and loss of the decedent’s wages. They also
sought to recover damages for the man’s con-
scious pain and suffering during the time lead-
ing up to his death.

The plaintiffs called expert witnesses in foren-
sic psychiatry, economics, forensic pathology, and
nursing. To support the plaintiffs’ claim for dam-
ages relating to the man’s conscious pain and suf-
fering, the forensic pathologist opined that it took
the man 2¾ hours to bleed to death from the cuts
in his throat and arms. 

The hospital denied negligence, principally
arguing that the man was responsible for his own
death. The hospital pointed out the man had
denied depression when he went to the hospital
and that even though he had asked for a razor on
the morning of his death, he had requested and
been provided with toiletries, including a razor,
each of the previous days without incident. The
defense also fought back in the battle of experts,
entering into evidence the testimony of experts in
hospital administration and procedures, pathol-
ogy, psychiatry, and nursing.

A jury deliberated for two days, eventually
returning a verdict in favor of the plaintiffs. The
plaintiffs were awarded $9 million in damages.

What this means to you: “Clearly, this is a
tragic case,” says Ellen L. Barton, JD, CPCU, a
risk management consultant in Phoenix, MD.
“However, predicting suicide is not a science.
There are only very rudimentary tools available
to even the most skilled health care providers.
When it is present, suicidal ideation and suicidal
behavior is generally rather obvious. However,
suicides often occur with little or no warning.
Practitioners are left to their best judgment and, 
if the judgment turns out to be wrong, even the
most exemplary assessment will not necessarily
carry the day for the defense.”

This patient was admitted to the hospital’s
telemetry unit, so that his heart activity could be
monitored. He was seen by both an internist and

a neurologist who, while suggesting a psychiatric
consultation, left it to the discretion of the attend-
ing physician. Thus, in the opinion of the neurol-
ogist, who had seen the patient previously, and
the internist, the patient did not present as suici-
dal. Under the circumstances, it is difficult to
charge the facility with any knowledge, actual or
constructive, that a suicide actually occurred.
Nevertheless, that is just what the jury did,
underscoring the need to be as careful as possible
in preventing suicides in a health care facility.

If the patient had indicated “suicidal tenden-
cies” to either health care professional, it would
have been appropriate to conduct a full assess-
ment to include:

• a full psychiatric evaluation of the patient;
• suicide risk assessment tools;
• trained staff capable of using screening

mechanisms;
• suicide prevention strategies.
In addition, this patient did not at any time

exhibit any behaviors that were observed by the
nursing staff that would indicate he was “suici-
dal.” Thus, there was nothing to indicate to the
hospital’s physician or nursing staff that an
increased level of supervision and scrutiny was
necessary. In fact, the patient had requested and
safely used a razor on each of the three days prior
to his suicide. 

The patient was not in a psychiatric unit and
was not being cared for by staff that was specially
trained to recognize self-destructive behavior.
The patient, in fact, appeared to be feeling better.
The results of the MRI indicated that there was
no organic pathology to explain his symptoms.
We cannot know if a psychiatric evaluation
would have made a difference. It does not appear
that the staff were lulled into a sense of false com-
placency, as every indication was that the patient
did not have underlying physical issues and, in
fact, stated that he was feeling better. Further,
there was no behavior that indicated that any-
thing was amiss. 

Under the circumstances presented, could 
the patient’s suicide have been prevented? Some
experts would certainly say no. That unfortunately
is the dilemma that all suicide cases present. Given
the facts in this case, it is understandable why the
hospital chose to take this case to trial. And the fact
that the jury deliberated for two days indicates that
it was not an easy decision.

In spite of the fact that suicidal tendencies can be
so difficult to detect and diagnose, the event of a
suicide in a health care facility can have catastrophic
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consequences for the facility, including severe sanc-
tions or termination by the Centers for Medicare &
Medicaid Services or state agencies, not to mention
the type of civil liability that occurred in this case.
Suicides are treated as sentinel events that must be
reported to federal and state agencies. Suicides
committed at a health care facility also can be a
lightning rod for unfavorable media coverage in the
community in which the facility is situated. The
risks posed by a suicide in a health care facility jus-
tify a substantial allocation of resources to training
in prevention and assessment of suicides.

All that a facility can do is take every precau-
tion to prevent suicides. Staff should be carefully
trained in terms of how to identify, assess, and
deal with suicidal ideation and suicidal behavior.
Even then, suicides may occur where there are
few or no real warning signs, as seems to be the
case in this instance. Although the patient had
mild psychiatric symptoms warranting a poten-
tial referral to a psychiatrist, there was no sign of
suicidal ideation or suicidal behavior.

Another aspect of suicide by patients in health
care facilities that often is overlooked is how
painful it can be for staff who may feel that they
should have intervened in some way or detected
some sign of suicidal ideation or suicidal behav-
ior. The health care facility should make counsel-
ing and pastoral services available to employees
who may be in need of such services in the after-
math of a patient suicide. 

Legally, this was a tough case for the facility to
lose given the apparent lack of any warning signs
with regard to the suicide. It seems potentially like
an unfair result. It appears that the personal situa-
tion of the patient played heavily in the jury’s deter-
mination. The fact that the patient left a widow and
three minor children and a dependent mother
would make him extremely sympathetic to any
jury. The amount of the award was most likely also
tied directly to the fact that he was a young attorney
with significant earning capacity. In addition, the
fact that the neurologist recommended a psychiatric
consult, coupled with the fact that the consult was
never ordered, would leave a question in the minds
of jury as to liability. That is, if the consult had been
ordered, the patient would have received the
appropriate care and treatment. Thus, the fact that
the psychiatric consult was not ordered and per-
formed was viewed as negligence that led directly
to the death of this patient. This is a far easier con-
clusion to reach than thinking that there was no
way to prevent the patient’s death. Sadly, such 
cases happen and seem to be almost impossible to

defend. The best defense is prevention before the
suicide occurs, which can only occur through
appropriate training of staff in the detection, assess-
ment, and handling of suicidal ideation and suicidal
behavior.

Reference

• Case No. C-1900-06-H, Hidalgo County (TX) District
Court. ■

$4.875M settlement 
in eye infection case

News: A middle-aged man was suffering from
a fever, facial swelling and redness, and nasal
congestion. After consulting with his regular fam-
ily doctor and two other doctors, the man was
diagnosed with viral influenza and a mild drug
reaction. When the man’s symptoms persisted
and his eyes began bleeding, however, the family
doctor finally realized that his patient was suffer-
ing from an eye infection. Subsequent treatment
was unsuccessful, though, and the man lost his
eyesight in both eyes. The man sued his family
doctor’s physician group for negligence, and the
parties settled the case for $4,875,000.

Background: A 44-year-old man who was not
feeling well asked his wife to call their family
physician’s office. But because their regular family
doctor was not available, the woman was referred
to another doctor’s office. The wife contacted the
second office and told one of the doctors there
that her husband had had a fever between 102°
and 103° over the last couple of days, that he had
swelling on his face and ears (but no itching), that
his face was red, and that he had bad nasal con-
gestion and drainage. The doctor instructed the
woman to tell her husband to stop taking any
over-the-counter medications and to instead try
Benadryl. The woman was to call the doctor again
if her husband did not begin feeling any better.

Although the woman followed the instructions,
her husband’s condition did not improve. So the
next day, the woman took her husband to the
office of their regular family doctor. At the office,
the regular family doctor noted that the man had
joint and muscle pain, swelling in and around his
eyelids, ears, neck, throat, and eyes, and associated
discharge. The man also had a fever — which had
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begun two days earlier — of 101.7°. The doctor
suspected that the man was suffering from a viral
influenza and a drug reaction, possibly to the dyes
in the medications he had been taking. Conse-
quently, the doctor restricted the patient to color-
free acetaminophen and sent him home after
prescribing a steroid, an antihistamine, and a med-
ication to help with digestion. The doctor, how-
ever, failed to consider the possibility of infection,
and he did not order any blood work.

The next day, the man’s wife called the family
doctor’s office, but this time was directed to
another doctor in the office. The woman reported
that her husband’s eyes were still swollen and
that his symptoms had not changed. The family
doctor’s associate advised the woman to change
the dosage of the steroid medication and to fol-
low up with the regular family doctor later. Yet
again, however, the man’s condition did not
improve, and his eyes remained swollen shut.

Two days later, the woman called the office
again and reported that her husband’s eyes were
matted shut with blood coming out. Although the
man had an appointment for later that day, he
wanted to come in earlier. But the family doctor’s
office instructed the man to keep his originally
scheduled appointment. At the appointment, the
regular family doctor finally recognized that the
man had an eye infection — known as orbital cel-
lulitis — and that he required immediate hospi-
talization. Although hospital staff administered
antibiotic medications and performed emergency
surgery, the man lost his eyesight in both eyes
and was unable to return to his job.

The man sued the family doctor’s physician
group, claiming that the defendant failed to prop-
erly hire, train, and supervise its medical staff,
that it failed to timely diagnose and treat the
plaintiff’s medical condition, and that it failed to
perform additional diagnostic tests to determine
the cause of the plaintiff’s symptoms. The thrust
of the man’s claim was that the infection should
have been part of the doctor’s differential diagno-
sis, and if antibiotics had been administered ear-
lier, the man would not have lost his vision. After
all, the man complained, a simple blood test
would have disclosed an elevated white blood
cell count, which would have confirmed a bacte-
rial process and led to the administration of
antibiotics. The physician group denied liability,
maintaining that the plaintiff’s symptoms were
caused by other factors and not by orbital celluli-
tis. Before trial, the parties settled the case for
$4,875,000.

What this means to you: “This case underscores
the importance for every health care facility to take
all patient complaints seriously until a diagnosis
can be made,” says Patricia S. Calhoun, Esq., an
attorney for Buchanan Ingersoll and a former regis-
tered nurse. “Staff often find themselves in the
position of filtering telephone complaints from
patients and family members, which are sometimes
panicked, with overstated complaints. It is critical
to avoid the temptation toward malaise when
faced with such complaints, and to inform patients
of the option to seek alternative medical treatment
at the earliest juncture possible at a local emer-
gency room or elsewhere.” It presents a potential
risk management nightmare when clinical staff
become inoculated against the possibility that
symptoms described by patients and family mem-
bers can potentially be very serious. A panicked
family member who contacts a health care facility
may well have good reason to be panicked.

The physician’s office contacted by the
patient’s wife in this case could have avoided this
multimillion-dollar liability in its entirety had it
simply informed the patient of the option to pre-
sent at the nearest hospital emergency depart-
ment or other facility, and documented such.
Instead, the physician’s office almost literally
advised the patient to “take two aspirin and call
me in the morning.” The physician’s office had
no obligation to see the patient on an emergent
basis, but it should have advised the wife of the
patient to go to the emergency department. 

“This case also underscores the danger from a
risk management perspective of providing medi-
cal advice over the telephone without an exami-
nation of the patient,” says Calhoun. In retrospect,
it was a mistake for the physician to provide med-
ical advice over the telephone without examining
the patient at all. Days later, another physician
made the same mistake. These physicians could
have limited their liability if they had either made
an appointment for the patient to come in within
a reasonable time, or recommended that the
patient seek treatment at a local emergency
department or another clinic that could see him
sooner. Unfortunately, the clinic paid the price for
those individuals taking a more casual approach
and underestimating the gravity of symptoms
described by a family member over the telephone. 

Reference

• Forsyth County (NC) Superior Court, Docket informa-
tion withheld. ■
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Addictions
addicted doctors may seek help, MAR:25
impaired doctors fear impact on careers,

MAR:27

Americans with Disabilities Act
feds focus on health care employers’

ADA compliance, JAN:6

Cell phone cameras
cell phone used to photograph genitals,

FEB:21

Color-coded wristbands (Also see Medical
errors, Patient safety and Patient safety goals)

AHA calls for standard wristband color
scheme, DEC:141

coded wristbands prompt confidentiality
concerns, DEC:139

Compliance and oversight
FTC delays Red Flags Rule to May 2009,

DEC:142
OIG says no problem with patient gift

cards, OCT:119

Criminal activity (Also see Infant abduction)
assess each patient to determine risk,

DEC:136
hospital worker charged with stealing

jewelry, JUL:83
man posed as ED doctor, used lost

badge, JUL:82
nurse saved from possible rapist, AUG:87
sex offenders pose liability risk when

admitted, DEC:133
states acting on risk from sex offenders,

DEC:136

Discharge (Also see Emergency department)
new law addresses how homeless are

discharged, SEP:99

Disruptive physicians
disruptive doctors must know they can

get help, NOV:125
disruptive physicians threaten patient

safety, OCT:109

Drug errors (Also see Medical errors,
Patient safety and Patient safety goals) 

docs warming up to e-prescribing, APR:46
first online drug alerts go to U.S. doctors,

DEC:143
good policies help improve labeling,

SEP:105
nurses report no consistent labeling,

SEP:104
unlabeled syringes are common safety

threat, SEP:103

Education
ISMP offers tips on brochures, MAR:29

patient brochure must be worded
carefully, MAR:28

Electronic data (Also see HIPAA)
health records exposed by data breach,

SEP:107
isolate some data to lower the risk, APR:44
most states have data breach laws, APR:44
patient data stolen with NIH laptop,

MAY:59
states’ penalties can apply to data breach,

APR:42

Emergency department (Also see Criminal
activity, EMTALA)

Commit to treating all doctors the same,
JUL:75

keep the doctor’s needs in mind, too,
JUL:76

reduce ED violence with training,
diligent reporting, AUG:85

training, buddy system can reduce ED
violence, AUG:87

waiting room death brings scrutiny,
SEP:97

work with ED physicians to improve
call coverage, JUL:73

Employee injuries
‘TLC’ program helps cut lifting injuries,

JUL:78

Ethics
all types of vendors need guidelines,

JUN:69
ethics guidelines need risk manager

input, JUN:67
group says all gifts should be banned,

JUN:69
UPMC policy covers gifts, meals,

consulting, JUN:68
Falls (Also see Malpractice prevention and
defense, Patient safety)

fall risk factors vary with groups, AUG:92
hospital cuts injuries with ‘Falls cart,’

AUG:91
‘I’m not fallin’ for that’ reduces patient

falls, JUL:76

False Claims Act
hospital paying $89 million on False

Claims Act, NOV:121
states enacting own False Claims Acts,

NOV:125
widow, doctor blew whistle on SIUH

fraud, NOV:124

HIPAA
13 hospital workers fired for snooping

in Britney Spears’ medical records,
MAY:49

AAHC: HIPAA deterring biomedical
research, SEP HIPAA Regulatory Alert:1

are HIPAA privacy changes coming?,
FEB HIPAA Regulatory Alert:1

celeb privacy breach bigger than reported,
OCT:117

computer hackers step up attacks on
health care records, JUN HIPAA
Regulatory Alert:1

health IT national strategy still missing,
JUN HIPAA Regulatory Alert: 4

HIPAA allows disclosure to state
oversight group, FEB HIPAA
Regulatory Alert:4

House health IT bills seeks to protect
health information, SEP HIPAA
Regulatory Alert:3

HMSS backs Wired for Health Care
Quality Act, FEB HIPAA Regulatory
Alert:3

memorandum warned staff: Don’t peek,
MAY:51

more HIPAA cases could go to court,
MAY:52

move fast and hard after breach, MAY:52
national provider identifier finally takes

effect, SEP HIPAA Regulatory Alert:4
NCVHS: Individuals should have

control over disclosure, JUN HIPAA
Regulatory Alert:3

study: National provider numbers are
outdated, FEB HIPAA Regulatory
Alert:4

surveys say: HIPAA affects health care
IT decisions, SEP HIPAA Regulatory
Alert:4

Tennessee sets up medical info
exchange, JUN HIPAA Regulatory
Alert: 2

Homeless patients
CA lawsuit could have widespread

effects, MAR:31
lawsuit says hospital ‘dumped’

homeless man, MAR:30

Infant abduction (Also see Security)
scrubs figure again in baby’s abduction,

MAY:58

Infection control
hospital’s sepsis program initiative

boosts safety, MAR:32
new protocol yields better outcomes,

MAR:34

Informed consent (Also see Malpractice
prevention and defense, Legal issues)

assault charge may have fueled lawsuit,
APR:42 
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forced rectal exam raises consent issue,
APR:40

NY jury rejects rectal exam lawsuit,
JUN:70

Internet (Also see HIPAA)
online postings may reveal more than

you think, OCT:114
some blogs include ads, patient photos,

OCT:116
tips for reducing risk from health care

blogs, OCT:117

Legal issues (Also see Malpractice
prevention and defense)

aneurysm overlooked, $2.1 million
verdict, SEP Legal Review &
Commentary:3

brain-damaged child, $30 million
verdict, AUG Legal Review &
Commentary:4

eye treatment leads to vision loss and
settlement, JAN Legal Review &
Commentary:3

failure to diagnose brain abscess, SEP
Legal Review & Commentary:1

failure to diagnose sepsis, AUG Legal
Review & Commentary:1

failure to discover that autistic child
swallowed foreign object, FEB Legal
Review & Commentary:1

failure to perform emergency cesarean,
JUN Legal Review & Commentary:1

failure to transfer patient from hospital
with inoperable CT scanner, JUL
Legal Review & Commentary:1

genetic law creates new protected class,
SEP:105

hospital’s failure to diagnose
pulmonary embolism, OCT Legal
Review & Commentary:1

hypodermic needle in towel, APR Legal
Review & Commentary:1

physician’s failure to come to hospital
leads to settlement, MAY Legal
Review & Commentary:1

when interviewing, ‘harmless’
questions could get you sued, FEB
HIPAA Regulatory Alert:4

VA foundations get no immunity,
APR:47

Malpractice prevention and defense (Also
see Falls, Legal issues, and Surgery)

$20 million verdict after liposuction
death, AUG:95

avoid most common paths to litigation,
AUG:89

don’t create new evidence for case,
AUG:90

failure to administer medication leads
to death, JAN Legal Review &
Commentary:3

failure to diagnose tuberculosis, MAR
Legal Review & Commentary:3

know what to do when faced with suit,

AUG:88
little med-mal risk, psych drug maker

says, JAN:11
med-mal rates may not mean fewer

doctors, JUN:70
never alter chart to help defense,

AUG:91
PA med-mal suits decline for third year,

JUN:71
unresolved gallstones cause bile

leakage, MAR Legal Review &
Commentary:3

unsupervised nursing home resident
with dementia, JAN Legal Review &
Commentary:1

Medical errors (Also see Drug errors,
Patient safety and Patient safety goals)

data show staff don’t always speak up,
FEB:21

hospital fined $50K for third wrong site,
JAN:10

hospital pledges no charge for adverse
events, FEB:17

ISMP survey shows risks of using ADCs,
JUL:81

ISMP warns of errors with ADCs, JUL:80
Joint Commission warns of pediatric

medication errors, JUN:61
latest research shows error risk with

kids, JUN:63
live surgery may not be a great idea,

MAY:55
‘never events’ tied to one of six med-

mal claims, NOV:130
new policy clearly right, ethicist says,

FEB:18
normalization of deviance a constant

risk, DEC:137
nurses have a long history of speaking

up, FEB:20
protect hospital with clear terms, MAY:57
sterile break seen as normal deviance,

DEC:138
surgeons create broadcast policy,

MAY:57
surgical errors cost $1.5 billion a year,

OCT:118
training, standardized procedures are

key, JUN: 64
will staff really speak up if needed?

FEB:19

MRI machines
Accidents avoidable, lawsuits are no-

win, APR:37
‘always-on’ magnet often misunderstood,

APR:39
resources can help avoid MRI events,

APR:40

Obstetrics claims
new strategies help reduce OB errors,

MAY:53
OB safety rounds can reduce errors,

MAY:54

right words can show your concern,
MAY:55

safety team cuts birth trauma rates 93%,
NOV:129

shoulder dystocia drills improve
response, JAN:5

Patient safety (Also see Criminal activity,
Medical errors, and Patient safety goals)

AHRQ releases new patient safety tool
kits, JAN:11

Baxter and FDA warned of heparin risk
in 2007, FEB:16

Baxter is changing packaging of heparin,
FEB:15

brochure describes how CALL FIRST
works, JAN:9

health network launches effort to
improve safety, JAN:8

heparin error highlights risk, FEB:13
hospital aims for zero patient harm,

APR:45
patient safety can help your bottom

line, JUN:65
VA official apologies for substandard

care, MAR:35

Patient safety goals (Also see Medical
errors and Patient safety)

2009 safety goals address site marking,
AUG:94

Rapid response teams (Also see Patient
safety)

baby’s case shows how RRT works,
SEP:102

data show many codes outside ICU,
SEP:102

don’t rely too much on triggers for
RRTs, SEP:103

hospitals use RRTs to cut peds codes,
SEP:100

many examples of RRTs improving
safety, JAN:4

prove value for safety of your patients,
JAN:1

Staffing
just one more RN can save lives, FEB:22

Technology
IT systems linked to better outcomes,

FEB:22

Time management
five tips for better time management,

OCT:113
manage time with tips that some swear

by, NOV:127
time management crucial for your job,

OCT:112
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