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Why time-dependent treatments 
increase your risk of being sued

If a stroke patient arrives within four and one-half hours of symptom onset,
this means two things. One, your patient could be saved from a devastating
disability if he or she is a candidate for treatment with thrombolytics. On

the other hand, however, you could end up getting sued for delaying care. 
“In my 19 years as an emergency department expert witness, I have seen many

cases involving a delay in care at the front end. Many involve undertriage of the
patient’s acuity,” says Christine Macaulay, RN, MSN, CEN, nursing practice
and safety specialist at The Children’s Hospital of Philadelphia. “Nurses don’t
always appreciate the patient’s presenting problem. That’s the largest trend I see.”

Macaulay adds that “any delay at the front end can cause a lost opportunity
to treat within the standard window of time for drug administration.” Other
time-dependent treatments include antibiotics, and transfers to a higher-acuity
facility or the catheterization laboratory for immediate intervention. 

Elisabeth Ridgely, RN, LNCC, a Telford, PA-based emergency nurse and
legal nurse consultant, says, “It is standard of care now for the triage nurse to
evaluate, assess and perform some type of intervention in a matter of minutes.”

Debra A. Gray, RN, MSN, LNC, principal of Gray’s Analysis, a Beaverton,
OR, legal nurse consulting company, says to remain up to date on time-sensitive
treatments for diagnoses such as stroke, leaking abdominal aortic aneurysm, acute
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This special issue of ED Nursing 
addresses your biggest liability risks

This issue of ED Nursing is a special issue on liability risks of emer-
gency nurses. Inside, we cover the most likely reasons for lawsuits

involving time-dependent treatments, antibiotic administration, delayed
care, abnormal vital signs, medication mistakes, and placement of intra-
venous lines and Foley catheters. We give you documentation tips that
can prevent lawsuits, explain why you should make late entries to the
chart, and tell you what can happen if you tamper with a patient’s chart.
We tell you how to reduce the risks of a crowded waiting room, explain the
circumstances that enable a patient to sue an ED nurse, define the “stan-
dard of care,” and tell you why legal risks are bigger for charge nurses. 

We hope you enjoy reading this special issue of ED Nursing!



myocardial infarction, tension pneumothorax, compart-
ment syndrome, vascular occlusion, meningitis, all
shock states, eclampsia, hyperkalemia with EKG
changes, and airway compromise.

Chris DeMeo, JD, a health care attorney with New
Orleans-based McGlinchey Stafford says that in addi-
tion, “[p]rotocols for cardiac and other conditions put
the burden on the nurse to initiate lab tests and other
work-up.” If these protocols are not followed and an
adverse outcome results, the ED nurse could be named
in a lawsuit. For example, when an ED nurse failed to
accurately assess a patient’s chest pain as cardiac, and
the patient arrested and died, a lawsuit resulted in a
September 2007 verdict of $1.9 million against the
nurse, physician, and hospital. 

The patient was seen three days prior and diagnosed

with acid reflux, says Teri J. Cox, RN, MS, CLNC, pres-
ident and owner of Point Pleasant, NJ-based TCK Con-
sulting, a legal nurse consulting firm and former director
of emergency services at Bellevue Hospital/New York
University Medical Center in New York City. “When the
patient called and spoke to the same nurse [with the same
complaint], the ED nurse said to take Mylanta and didn’t
advise the patient to come into the ER for a repeat EKG
and stress test,” she recalls. 

Gray says cases such as this one underscore that
“one of the most common reasons for lawsuits against
emergency nurses is delay in assessment and treat-
ment. Things change fast in the ED. Your priorities are
constantly changing as a result.”

Immediate intervention is needed

If a physician fails to act in the face of compelling
evidence, report this incident to your supervisor.

“If no action is taken, go higher,” says Cox. “Follow
the chain of command. It may cost you your job, but if
you fail to do this, it could cost you your license.”

Ridgely says, “I have testified in cases in which
patients were not seen for hours after triage, despite
complaints of chest pain, who succumbed to their ill-
ness in the waiting room because there was no immedi-
ate intervention.”

She also has reviewed cases involving patients who
presented with a severe headache or stroke symptoms
and didn’t receive thrombolytics, despite being within
the window of opportunity to treat, and went on to have
a stroke, and patients with chills and fever who weren’t
given antibiotics immediately who ended up with sepsis.

“A large number of these cases find fault with the
nursing care, not for failure to treat, which is not nec-
essarily the nurse’s function, but rather for failure to
recognize the urgency of the patient’s complaint or
presenting signs and symptoms and to seek immediate
intervention,” says Ridgely. 

If a lawsuit alleges delayed care that resulted in a
patient being outside the treatment window for throm-
bolytics, the ED nurse wouldn’t be named because he
or she didn’t administer the drug, says Ridgley. Instead,
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Time-dependent treatments such as thrombolytics
and antibiotics increase the ED nurse’s risk of being
sued for delayed care. To reduce risks:
• Recognize the urgency of a patient’s symptoms.
• Seek immediate intervention.
• Document interactions with patients and physicians. 

E X E C U T I V E  S U M M A R Y



the nurse would be named because she failed to recog-
nize the urgency of the situation, get the patient a CT
scan to rule out a bleed, or implement proper protocol
for thrombolytic administration. “Nurses are named in
a lawsuit because of specific deviations in the standard
of care for nurses,” she points out. (See story on ways
to reduce risks, below.) ■

Do these 4 things 
to reduce your risks

Elisabeth Ridgely, RN, LNCC, a Telford, PA-based
emergency nurse and legal nurse consultant, rec-

ommends these four practices to reduce risk of being
named in a lawsuit alleging delayed care:

• Document all that the patient says upon presentation.
• Take a complete set of vital signs and history. 
• Use not only clinical judgment, but common sense

in determining acuity. 
• Ask for help, if needed. 
“There is nothing wrong with asking your nursing

supervisor, manager, or even the ED physician if you
have a question about the patient’s care,” says Ridgely. 

Document and time not only patient interactions,
but physician interactions as well. “It is important to
document what you do for the patient, who you talked
to, and what was said,” says Ridgely. “This will help
the nurse to protect herself should litigation arise.
Problems arise when the information documented is
not complete.”

There is no way that you will remember giving an
antibiotic if called to testify about it months or years
later, she underscores. “Your documentation preserves
the record and the events of the shift,” Ridgely says.
“Read what you wrote, and see if it provides a clear
picture of your care. If it does, you should be able to
defend your actions without a problem.” ■

A suit was prevented 
with this documentation

Apatient presented to an ED with a foreign body in
her foot, but the ED physician didn’t find anything

even after doing an X-ray and exploring the wound. The
next day, the radiologist read the X-ray and saw a for-
eign body. The patient later pursued legal action against
the ED doctor and claimed there were no proper instruc-
tions for follow-up care. 

However, the patient was not successful in this
claim, due to an ED nurse’s clear documentation of the
instructions given to the patient during the first ED
visit, and also a phone call made to the patient the fol-
lowing day. “My documentation saved the hospital and
the physician being sued for not giving the patient
appropriate instructions,” says Christine Macaulay,
RN, MSN, CEN, nursing practice and safety specialist
at The Children’s Hospital of Philadelphia. Here are
documentation tips:

• Don’t put yourself in a position of testifying
about things you did, but failed to document.

Debra A. Gray, RN, MSN, LNC, principal of
Gray’s Analysis, a Beaverton, OR-based legal nurse
consulting firm, says, “Too often, important details are
not documented in the medical record.”

In the event of a deposition or trial, your testimony
should be based primarily on the information provided
in the patient’s medical record. “You may testify
regarding undocumented care provided,” says Gray.
“However, your credibility can be compromised, if
what you did or said is not accurately documented in
the patient’s medical record.”

Elisabeth Ridgely, RN, LNCC, a Telford, PA-based
emergency nurse and legal nurse consultant, says, “It is
amazing how many charts I have reviewed on patients
who were in the ER for six hours or more, and there is
one line of notes and one set of vital signs.”

It is extremely hard to defend your actions if it appears
that you did nothing for the patient, says Ridgely. “Your
credibility will be destroyed by the opposing counsel,”
she says. “Even though you may have done everything
right, if you didn’t document what you did, you do not
have a leg to stand on. “

• Make sure what you write is legible.
“Your documentation is supposed to be a communi-

cation tool,” says Gray. “You’ll want the jury to see
you as an effective and professional communicator to
other health care providers who subsequently care for
the patient.”

• Don’t rely on preprinted forms or computer-
ized records.
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ED nursing documentation showing that a patient
was informed about results and follow-up care saved
one ED from a lawsuit. Here are good practices:
• Chart the time of each assessment.
• Follow instructions for preprinted forms.
• Make late entries at the end of your shift.
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“Some nurses have mistakenly come to depend upon
checkboxes and templates as their only documentation,
to save time in a busy ED,” says Gray. “This can make
a medical malpractice lawsuit very difficult to defend.”

To avoid this, Gray advises these two practices:
— If a preprinted form has instructions for its use,

read and follow those instructions.
— Describe and elaborate upon positive findings in

an additional note, as appropriate.
• Chart the time that you make each assessment.
With this charting, says Gray, “the timeliness of your

actions is clearly delineated, and your entries are less
likely to be contradicted by what others have written.”

• Refrain from making negative comments if the
patient is noncompliant during your assessments
and interventions. 

“Chart it, but be careful not to mention ‘negative’
things about his personality as a stand alone,” says
Teri J. Cox, RN, MS, CLNC, president and owner of
Point Pleasant, NJ-based TCK Consulting, a legal
nurse consulting firm and former director of emer-
gency services at Bellevue Hospital/New York Univer-
sity Medical Center in New York City. “A good attor-
ney will say you didn’t like the patient and that is why
you gave them substandard care.” (See stories on late
entries, below, and why you should never tamper
with a patient’s chart, right.) ■

Don’t hesitate to add 
late entries to the chart

Christine Macaulay, RN, MSN, CEN, nursing
practice and safety specialist at The Children’s

Hospital of Philadelphia, says in cases she reviews
involving emergency nurses, there often is “very
scanty documentation” about the patient.

“Nurses will say that the care of the patient always
comes first,” she says. “We are not saying you need to
put documentation before your patient, but you can go
back and put a late entry in.”

Elisabeth Ridgely, RN, LNCC, a Telford, PA-based
emergency nurse and legal nurse consultant, recommends
rereading your documentation before your shift ends to
see if it makes sense. “It is understood that ERs are busy,
and it is understood that you may not be able to docu-
ment concomitantly,” she says. “However, there is no
excuse not to document prior to the end of your shift.”

Late entries should be done, however, in a reason-
able amount of time. “Waiting two weeks to document
an event is unacceptable, and your credibility will
become an issue,” says Ridgely. Making late entries to

your patient’s chart might be time-consuming, she
says, “but so is a lawsuit, and a lawsuit is much more
draining and devastating to you as a nurse. Take the
extra 15 minutes to document.” ■

Tempted to alter a 
chart? Never do so
You could lose your license — or worse

Removing or destroying documentation about an
incident, adding to the notes from another health

care provider under that provider’s signature, charting
entries out of sequence to cover up a delay in providing
care, adding in vital signs and neurological checks that
were never done, adding specific follow-up instructions
that were not given to a discharged patient, or replacing
a portion of an EKG strip with another patient’s.

It doesn’t matter which of these practices is at issue.
The bottom line is that you should never alter a record
after the fact. “If this comes out in a trial, your credibility
will be ruined with the jury, and they won’t believe any-
thing else you say,” says Teri J. Cox, RN, MS, CLNC,
president and owner of Point Pleasant, NJ-based TCK
Consulting, a legal nurse consulting firm and former
director of emergency services at Bellevue Hospital/
New York University Medical Center in New York City. 

Tampering is “impossible to defend,” says Debra A.
Gray, RN, MSN, LNC, principal of Gray’s Analysis, a
Beaverton, OR legal nurse consulting company. “Even a
defensible case is usually settled early. The typical jury
response is anger and large awards that often seem out of
proportion to the actual damages or injuries sustained.”

Furthermore, if fraud is pleaded and punitive dam-
ages sought, you could lose the right to insurance cov-
erage. “Most insurance policies do not cover punitive
damages,” she warns. “You could lose your profes-
sional license and your reputation in the community.
Some states impose criminal sanctions.” ■

Abnormal vital signs
present major risks 

In January 2009, an emergency nurse and the nurse’s
hospital were found negligent for not making appro-

priate reassessments and failing to detect a worsening
condition in a patient with a femoral arterial blockage.
A $2.4 million verdict was returned. 
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“While the patient was awaiting transfer to the sur-
gical floor for approximately two hours, the ED nurse
failed to make any assessments,” says Teri J. Cox,
RN, MS, CLNC, president and owner of Point Pleas-
ant, NJ-based TCK Consulting and former director of
emergency services at Bellevue Hospital/New York
University Medical Center in New York City. “By the
end of the two hours, the vascular surgeon found the
right leg cold and pulseless. An above-the-knee ampu-
tation was necessary.”

Cox says patients with abnormal vital signs present
three potential liability risks for ED nurses: failing to
recognize the abnormal vital signs, failing to commu-
nicate these to the appropriate person, and failing to
take action or intervene accurately with a plan of care
prior to discharge or transfer. 

Patricia Ann Bemis, RN, CEN, author of the
Emergency Nursing Bible, says, “When a nurse does
not take the actions outlined in the hospital’s policies
and procedures for abnormal vital signs, or does not
take the standard actions that would be expected from
another nurse of like education and experience, the lia-
bility risk is increased.”

Christine Macaulay, RN, MSN, CEN, nursing
practice and safety specialist at The Children’s Hospi-
tal of Philadelphia, says obtaining frequent vital signs
“is particularly important if patients have other chronic
medical problems. Most hospitals will say to do this
minimally every hour, not only for patients inside, but
also those in the waiting room.”

What are you actually required to do if a patient has
abnormal vital signs? “It’s a touchy subject, as nurses
will complain that they did their job by taking the
signs and documenting such and will say that it’s the
physician’s job to diagnose and treat the problem,”
says Elisabeth Ridgely, RN, LNCC, a Telford, PA-
based emergency nurse and legal nurse consultant.
“Technically, it’s everybody’s job.”

She gives the example of a patient presents with

hypotension and tachycardia with no overt signs of
bleeding. You should assume that this patient might be
dehydrated, says Ridgely. 

“This might not be the problem or the only problem.
However, it is not a large jump to assume this, and it
could be fairly simple to correct,” Ridgely says. “The
nurse could hang a liter of fluid, after checking with
the physician, to see if this helps the situation.”

This action seems very basic, but the potential prob-
lems would arise in the subsequent hours, says Ridgely.
For example, did the nurse follow up with vital signs?
Did she document that the patient responded to the vol-
ume? Did the patient get worse? Who did the nurse
report this change to? 

“I would be hard-pressed to find a nurse out there
who could not determine whether or not vital signs
were normal or abnormal,” says Ridgely. “The issue 
is in the follow-up and what the nurse does with the
information.” (See story on documentation of your
assessment, below.) ■

Chart all you do to 
to assess vital signs 

“Many of us will say: “I can look at a patient and
know they are OK,’ but ‘I just knew the patient

was OK,’ is not an acceptable defense,” says Teri J.
Cox, RN, MS, CLNC, president and owner of Point
Pleasant, NJ-based TCK Consulting and former director
of emergency services at Bellevue Hospital/New York
University Medical Center in New York City. “Many
cases are settled in favor of the plaintiff because the
medical record does not support the nurses’ action.”

Did your assessment include the patient’s skin
color, turgor, response to touch, evidence of cyanosis,
pulse oximetry, blood pressure sitting up and lying
down, and checking the pulse? Did you notice skipped
beats, or was a rhythm strip attached but hard to find?
Is the respiratory rate shallow, deep, and noisy? Is the
patient’s chest expanding on both sides?

“Document it in the chart,” urges Cox. 
Chart what interventions were done, whether they

worked, whether the patient was noncompliant, whether
you communicated specific vital signs to the physician,
if the patient showed any distress, and whether there
were witnesses to these interventions. “If your assess-
ments and interventions are consistent with the accepted
standards of care, you will not be found liable for
unforeseen complications resulting from injury or
unknown comorbidities, or unknown allergies or other
circumstances,” she says. 
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If a patient has abnormal vital signs, your liability
risks increase if you do not take standard actions
that would be expected from another ED nurse of
similar education or experience or fail to take
actions outlined in policies. To reduce risks:
• Take vital signs frequently.
• Take the actions outlined in policies.
• Chart everything you do during a vital signs

assessment.
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Never make these drug 
errors: They’re indefensible

Which medication mistakes are the most indefen-
sible? “Those which are ordinarily avoidable,

and simply the result of poor attentiveness on the part
of the nurse,” says Ann Robinson, MSN, RN, CEN,
LNC, principal of Robinson Consulting, a Cambridge,
MD-based legal nurse consulting company. 

For example, when a patient is given an incorrect
dose of insulin or heparin, both considered to be high-
volume, high-risk medications, “these are often inde-
fensible mistakes,” she says. 

“In recent years, what I’ve seen is incidents where
the wrong type of insulin was given, more so than the
wrong dose,” says Robinson. For example, ED nurses
give regular insulin instead of Novolog. “Some nurses
and physicians, as well, are not aware of differences,
however minor, between types of insulins, or are not
aware of how many types there are, such as 70/30,
50/50, 75/25 mixes, and so forth,” she explains. 

Dosages are the biggest medication error issue for
lawsuits involving ED nurses, says John Burton, MD,
residency program director for the department of
emergency medicine at Albany (NY) Medical Center.
“This tends to come from a nurse incorrectly following
a protocol, for pressors or continuous sedation drugs
for instance, or a nurse giving a dose of a medication
that has been improperly interpreted from a physician
order,” Burton says.

In recent years, Robinson has seen more mistakes
that, had they become part of a litigation process,
would be indefensible. “One was an instance where a
new nurse added Pedialyte to an IV line,” says Robin-
son. “Having new nurses with little experience with
patients is certainly a high-risk venture, but a neces-
sary one in these times of nursing shortages.”

If you see a dose that looks “out of whack,” you
need to question that, says Christine Macaulay, RN,
MSN, CEN, nursing practice and safety specialist at
The Children’s Hospital of Philadelphia. “I’ve seen
cases that went through several shifts of people before
the patient’s overdose was recognized,” she says.
“Even though you didn’t write the order, you need to
be sure the dose is correct.”

Macaulay says what she hears most often when
nurses are sued for medication errors is lack of knowl-
edge. “When I hear nurses explain this in depositions,
they either say that they didn’t recognize the dose or
they were afraid to ask someone else,” she says.
“Before online formularies, we used to always call the
pharmacist. This is still a good practice. There must
always be a mechanism for the ED nurse to get the
information they need about a drug before they give
it.” (See story on what to do if you make a medica-
tion error, below, and a simple way to prevent
errors, p. 103.) ■

Do this first when a 
drug error happens

Ann Robinson, MSN, RN, CEN, LNC, principal
of Robinson Consulting, a Cambridge, MD-based

legal nurse consulting company, says that if you do
make a medication mistake, your “immediate — and I
do mean immediate — steps to take should be full dis-
closure.” Robinson advises you to follow these steps:

1. The first person in that loop of communication
should be the prescriber. 

2. Next, whoever the next “chain-of-command”
individual is in the department should be notified. 

3. “Depending on the severity of the mistake and
the patient’s response, a call to the risk manager would
be in order as well,” says Robinson. 

4. It also might be appropriate to notify the patient.
“Often, the patient is left out of the information loop,”
says Robinson. “When there is no adverse event
expected, this may be an appropriate option. However,
I have seen situations in the past where a patient has 
a poor outcome, and then it is discovered that a medi-
cation error occurred and was likely responsible. 
After the fact is never a time for the patient to find this
out.”

In fact, Robinson says in her opinion, full disclosure
to the patient and/or family is the best way to avoid a
lawsuit. “Mistakes are much more forgivable when
patients are told by the nurse making the error,” she
says. “In one instance, I was the nurse giving the
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If a medication mistake is avoidable and results
from poor attentiveness by the ED nurse, these
often are indefensible mistakes. If you make an
error such as this:
• inform the prescriber;
• notify the next person in the chain of command in

your ED;
• consider making a full disclosure to the patient

and family.
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incorrect medication dose. The patient was the first
person in the loop of communication. The others fol-
lowed in quick succession.”

The mistake, made many years ago when Robinson
was a new nurse, involved an incorrect dose of hep-
arin. “I took a phone order from a physician who, as I
understood it, told me to administer a heparin drip at
5,000 units/hour. I mixed the drip, as was customary in
those days, and hung it.”

Because Robinson was caring for nine other
patients at the time, it took her more than an hour to
verify the proper dose for the patient. She discovered
that what was being administered was four times more
than the upper limit of a therapeutic dose. “As I read
the information, I remember the feeling that came over
me. I felt nauseated, cold, then hot,” says Robinson.
She rushed to the patient’s room and turned off the
infusion, looking her over for any signs of bleeding.
“Fortunately, there were none, then or later,” she
recalls. “I instantly told her what I had done, and told
her I’d be right back. I called the physician to report it,
ordered coagulation studies as directed, and started the
paperwork to report the error.”

Fortunately for the patient and the nurse, there were
no true negative outcomes, only a valuable lesson
learned. “I share this story with new nurses as I cau-
tion them about being rushed to get tasks completed,
without regarding the gravity of what they are doing,”
says Robinson.  ■

3 big procedural errors 
that could get you sued

An injured nerve upon placement of an intravenous
(IV) line, usually the radial nerve on the patient’s

dorsal wrist. A retained foreign body during IV removal,
or fractured IV catheter upon removal. A misplaced
Foley catheter, usually inflated in the ureter instead 
of the bladder. 

These are three common reasons for an emergency
nurse to be named in a lawsuit, says John Burton,
MD, residency program director for the department of
emergency medicine at Albany (NY) Medical Center.

In some cases, it can be difficult to prove whether
procedural complications occurred because of some-
thing the ED nurse did incorrectly, or due to the
patient’s own actions, notes Burton. “The Foley
catheter is always the best example,” he says. “Did the
Foley end up in the ureter because the nurse placed it
there, or because the patient kept pulling on it? Where
you should place the blame? While this issue may seem
difficult to believe, I’ve seen this question a few times in
recent years.”

To reduce risks when placing Foleys and IVs, Burton
says to document placement, site, and any adjustments
and periodic inspections made. 

Katie Ryan, RN, BSN, director of the ED at St.
Rose Dominican Hospitals — San Martin Campus in
Henderson, NV, says, “Every emergency room nurse
can place an IV or insert a Foley catheter with their
eyes closed. However, the sheer volume with which
we perform these procedures every day may lead us to
forget the potential harm we can cause our patients.”

To reduce risks, Ryan says to do the following:
• Educate patients on what to expect when the

procedure is under way.
“Most importantly, we must ask our patients to let us

know if there is unbearable discomfort,” says Ryan. Pain
after the Foley or IV has been inserted should be thor-
oughly evaluated, as an IV with a good blood return that
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Tell patient what drug 
you are giving them

Before you administer a medication, check with
your patient or their parent.

Tell them, “We are going to give you X medica-
tion at X dose,” says Christine Macaulay, RN,
MSN, CEN, nursing practice and safety specialist
at The Children’s Hospital of Philadelphia. 

“I’ve had a patient tell me, ‘Another nurse just
gave me that medication,’” she says. “I had the
chart with the order, but it was not documented. I
then checked with another ED nurse and found
that the medication had been given, but it had not
been documented.” ■

CLINICAL TIP

ED nurses are commonly sued for procedural com-
plications from placement of intravenous (IV) lines
and Foley catheters. To reduce risks:
• Evaluate pain after insertion.
• Stop the Foley catheter insertion if there is resis-

tance when inflating the balloon.
• Never re-sheath your cannula during IV insertion.
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is causing extreme pain might be indicative of a catheter
that is too close to or even damaging the nerve, explains
Ryan. 

• For Foley catheters, if there is resistance when
inflating the balloon, the procedure should be
stopped. 

If the Foley was inserted to the hub and there still is
pain with balloon inflation, the urethra might be dam-
aged, strictures might be present, or there might be
some other anatomical issues, says Ryan. “Forcing
balloon inflation carries high risk for aggravating or
causing damage to the urethra,” she says. 

• When discontinuing devices, inspect the catheters
and verify that the entire catheter is present. 

“If any part of the catheter appears to be missing, the
physician should be notified,” says Ryan. “Documenta-
tion of the removal of these two types of catheters should
include that the catheter was inspected at removal and
found intact.” (See Clinical Tip for IV insertion,
above.) ■

When can a patient sue 
an emergency nurse?

There is no question about it: ED nurses are more
likely to be sued now than a decade ago. 

“Ten years ago, 20% of all malpractice suits named
a nurse as either the only defendant or as one of many
defendants,” says Teri J. Cox, RN, MS, CLNC, presi-
dent and owner of Point Pleasant, NJ-based TCK

Consulting and former director of emergency services
at Bellevue Hospital/New York University Medical
Center in New York City. “Today, the number has risen
to over 40%,” she adds.

As ED nurses take on more responsibilities, some
which were once considered the physicians’ duty, they
are at a higher risk for being sued for malpractice,”
says Cox. For example, most ED nurses now put in
intravenous (IV) catheters. They would be liable if the
IV infiltrated or the patient developed any complica-
tions of IV therapy, she points out. Likewise, triage
nurses are liable if they don’t appreciate the severity 
of the patient’s illness. 

“A nurse is expected to understand anatomy, physi-
ology, pharmacology, normal ranges of vital signs and
other physiological tests,” Cox says. “Nurses are no
longer absolved of poor practice by saying, ‘I was just
following the doctor’s orders.’”

In order for a patient or their family to successfully sue
you, however, the attorney must determine if these four
elements of a malpractice case are present, says Cox:

• Duty to provide care. 
A relationship must be established between the

defendant and the plaintiff. For example, the ED nurse
was assigned to assess and manage Patient A with an
unknown chest injury. 

• Breach of duty.
Breach of duty means that the ED nurse failed to do

what a reasonable and prudent ED nurse would have
done in the same or similar circumstances. For example,
Patient A should be assessed at least every 15 minutes
or more, including vital signs, patent airway, breath
sounds, and complaints of pain. If any of the patients’
vitals are abnormal and if their vital signs continue to be
abnormal or deteriorate, the ED nurse should communi-
cate this to the physician, receive a plan of care from the
physician, and follow up on this plan. 

“This would be considered reasonable care by the
state’s Nurse Practice Act. If the above standards are
not met, the ER nurse would be found to be in breach
of duty,” says Cox. 
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Avoid unsafe practice 
during IV insertion 

The safest practice during IV insertion is to 
never re-sheath your cannula, says D.D. Fritch-

Levens, RN, BSN, administrative resource nurse 
for emergency services at Children’s Healthcare of
Atlanta.

“Removing the needle and reinserting it into the
cannula destroys the integrity of the cannula and
increases the risk of fragmentation-causing emboli,”
she says. ■

CLINICAL TIP

ED nurses are at higher risk for being sued for mal-
practice than they were 10 years ago, due in part to
increased responsibilities. To avoid being sued:
• participate in continuing education;
• be familiar with all relevant standards and

guidelines;
• never take shortcuts or omit steps in a procedure

to save time.
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• Damages and/or injury from the breach of duty.
“The extent of these injuries will determine the

amount of economic damages, noneconomic damages,
and punitive damages,” says Cox. For example, if Patient
A suffered a respiratory arrest and responded to resuscita-
tion attempts but remains in a vegetative state, and recov-
ery of any significance is not expected, damages could
include medical expenses, loss of wages, pain and suffer-
ing, and loss of companionship. 

• Proximate causation.
A reasonable connection must exist between the

breach of duty and the alleged damages. If the ED
nurse assigned to assess Patient A does nothing about
this patient’s deteriorating vital signs and does not fol-
low through with reporting this deterioration to the
assigned physician, breach of duty exits. 

“In addition, if this patient went into respiratory dis-
tress, had a respiratory arrest, became anoxic, which
resulted in permanent brain damage as a result of her
breach, there is causation,” says Cox. “Thus, all four
elements exist.”

If you are found guilty of malpractice, your insurance
carrier is required by law to report this payment to the
National Practitioner Data Bank. “This is true whether
your insurance company has to pay $1 or $1 million,”
she explains. 

The data bank contains every payment made to set-
tle malpractice suits against any health professional.

“This data bank is available to health care agencies
when you are seeking employment and state licensing
boards when you are seeking to renew your license,”
says Cox. “The nurse cannot change this report but can
add a statement to dispute it.”

It might not be scientific, but it’s a well-accepted truth:
Patients who like you are less likely to sue you. “Patients
are less likely to sue if they feel that you actively listened
to their complaints and addressed their concerns in an
empathetic way,” says Ann Robinson, MSN, RN, CEN,
LNC, principal of Robinson Consulting, a Cambridge,
MD-based legal nurse consulting company.  ■

Do you know the standard 
of care for your patient?
Many emergency nurses don’t

“What I’m seeing is a trend of lack in emergency
nurses who don’t know the standard of care,”

says Christine Macaulay, RN, MSN, CEN, nursing
practice and safety specialist at The Children’s Hospital
of Philadelphia. “We are seeing a lot more novice people
in EDs now, with opening the doors to new graduates in
EDs.”

Standards of care are established by the state you are
licensed and practicing in and are defined by the Nurse
Practice Act of that state, explains Teri J. Cox, RN,
MS, CLNC, president and owner of Point Pleasant, NJ-
based TCK Consulting and former director of emer-
gency services at Bellevue Hospital/New York Univer-
sity Medical Center in New York City. Other definitive
evidence of Standards of Care is state and federal laws,
accrediting agencies, professional associations, and sci-
entific literature. 

“The health care facility’s policy and procedures are
additional sources of standards, but are not considered
definitive,” says Cox. “You are bound by state and fed-
eral statutes. Read and understand your state’s Nurse
Practice Act,” she says. That will be the standard by
which your professional behavior will be judged.”

Standard of care at triage is symptom-dependent,
says Elisabeth Ridgely, RN, LNCC, a Telford, PA-
based emergency nurse and legal nurse consultant. For
example, a patient with difficulty breathing should
receive an oxygen saturation level assessment, and a
chest pain patient should receive an immediate EKG.

Debra A. Gray, RN, MSN, LNC, principal of Gray’s
Analysis, a Beaverton, OR, legal nurse consulting com-
pany, says you should be familiar with the following:

• current standards of care for nursing practice and
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CNE can help you 
avoid a lawsuit

Here is another reason to fulfill your continuing
nursing education (CNE) requirements: It can

decrease your legal risks.
”You are less likely to get included in a suit if the

plaintiff’s lawyer knows you have kept abreast of
research, read your professional journals, and met
your CE requirements,” says Teri J. Cox, RN, MS,
CLNC, president and owner of Point Pleasant, NJ-
based TCK Consulting and former director of emer-
gency services at Bellevue Hospital/New York Uni-
versity Medical Center in New York City. [Editor’s
note: For information on participating in the ED Nurs-
ing’s CNE program, contact customer service at
(800) 688-2421 or customerservice@ahcmedia.
com.] ■

CLINICAL TIP



emergency nursing; 
• standards from your state board of nursing;
• guidelines from specialty organizations and

professional nursing associations;
• standards of The Joint Commission and the

Centers for Medicare & Medicaid Services;
• authoritative, peer-reviewed, evidence-based

literature;
• the Nurse Practice Act in every jurisdiction in

which you practice, as these may differ;
• hospital and departmental policies and 

procedures.  ■

Are you a charge nurse? 
Your legal risks are bigger

ED charge nurses are being sued for negligence
more often than in the past, says Debra A. Gray,

RN, MSN, LNC, principal of Gray’s Analysis, a
Beaverton, OR, legal nurse consulting company. 

“Charge nurses need to be fully aware of the
responsibilities of their role,” she says. “They are not
simply an extra pair of hands or a resource person.”

As a charge nurse, you need to look at crowding
and other issues that affect patient safety on the unit,
because you are ultimately responsible for everything

that happens during your time in charge, says Gray.
“Charge nurses need to be clinical experts, well
informed about policies and procedures and, through
continuous monitoring, anticipate problems, such as
crowding, before they happen,” she explains. 

Gray gives the example of an Oregon hospital that
reduced mortality rates by improving communication
from paramedics on the way to the ED for patients with
heart attack symptoms. “This ‘heads-up’ communica-
tion allowed more time to make staffing adjustments
and have more cardiac care doctors and nurses available
when needed,” she says. “Such staffing adjustments are
one tool that the charge nurse can actively employ to
lessen crowding in the ED.” ■

Communication can reduce
risks in a crowded ED 

There is no question that ED overcrowding increases
legal risks. “In a busy ED, communication is key to

avoiding a lawsuit,” says Debra A. Gray, RN, MSN,
LNC, principal of Gray’s Analysis, a Beaverton, OR,
legal nurse consulting company. She gives these five tips
to reduce risks:

• Acknowledge and address particularly critical
information from the triage nurse or pre-hospital
providers, other ED providers, patients, and their
family members. 

• Although written documentation of critical
information, including your own assessment and
findings, might be available to the ED physician,
bring particularly important information to the
physician’s attention verbally.

“Otherwise, it may be alleged that you were negligent
in failing to timely inform the ED physician of this infor-
mation,” says Gray. “Of course, the physician is also
liable for failing to read and take this information into
account.”
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About to deviate from 
ED policy? Think again

“Do not imperil your patients’ safety by taking
shortcuts or omitting steps in a procedure,

such as breaches in infection control standards, or
lab specimen collection, in order to save time,” says
Debra A. Gray, RN, MSN, LNC, principal of Gray’s
Analysis, a Beaverton, OR, legal nurse consulting
company.

Instead, if the protocol, pathway, procedure, or
policy is outdated, inaccurate, unnecessarily long,
conflicts with other policies, or fails to take into
account needed contingencies, promptly bring this
to the attention of your supervisor. “Work to have
the needed changes made,” she says. “Patient
safety is paramount.” ■

CLINICAL TIP

Good communication is the best way to avoid law-
suits relating to overcrowded EDs. The best practices:
• bring particularly important information to the ED

physician verbally;
• question orders that seem inappropriate due to a

patient’s changed condition;
• update the patient’s triage category during

reassessments.
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• Remember that it is your responsibility to inde-
pendently assess the patient’s medical status.

“Question any physician order that is unclear or
appears inappropriate, especially when there has been a
significant change in the patient’s condition,” says Gray. 

• Be honest with your nursing supervisor, and
only accept clinical assignments that you are com-
petent to perform. 

“If you lack the training to use a certain piece of
equipment or to perform a certain procedure, say so,”
says Gray. “Then follow up and obtain the needed
advanced skills or training.”

• Be honest concerning your “fitness for duty.’”
“Minimize fatigue and stress, which can be exacer-

bated during times of ED crowding, by scheduling
yourself to work no more than 12 hours per day and a
maximum of 60 hours in seven days,” says Gray.
“Medication and other errors are more likely to occur
when you are tired.” ■■

Is there a ‘suit waiting to
happen’ in waiting room?

Take these steps when your waiting room is crowded,
advises Mariann Cosby, MPA, MSN, RN, PHN,

CEN, NE-BC, LNCC, CLCP, CCM, MSCC, principal
of Sacramento, CA-based MFC Consulting, a legal
nurse consulting company. Cosby is also a practicing
emergency nurse.

• Tell all patients who are triaged to let you know if
they start to feel worse. 

• Re-evaluate patients while they are waiting by
eyeballing them each time you go to the waiting room
to call another patient. 

• Document your re-evaluation every one to two hours
that patients are waiting. “Recheck vital signs — if not all
— those especially pertinent to the case,” says Cosby. 

• Keep the charge nurse informed of the backlog
and the patients that you think need to be seen sooner
rather than later. 

• Update your patient’s triage category according to
your reassessments. “If needed, request that the charge
nurse look at patients that you are most concerned
about so that management is fully aware of the situa-
tion and can intervene as needed,” says Cosby. 

• If your facility has standardized procedures that
allow the triage nurse to get various diagnostic tests
started while still in the waiting room, then do your
best to get them started. 

“This will expedite the care and provide the physi-
cian with data needed for disposition and reduce
delays,” says Cosby. 

• Be sure your documentation reflects the patient’s
changing condition. 

Chris DeMeo, JD, a health care attorney at
McGlinchey Stafford in Houston, says, “With wait
times in the ED increasing, nurses should be cognizant
of the necessity of continuing documentation showing
the progression/stability of any condition.” ■
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■ Avoid bad outcomes 
from IV pain meds

■ Creative ways to stop falls
from happening 

■ The most subtle signs 
of sepsis in your patient

■ Dramatically reduce risks
when taking verbal orders 

COMING IN FUTURE MONTHS

Which patients are yours? 
Make it crystal clear

You don’t want any “grey area” when it comes
to which patients you are responsible for. This

responsibility must be clear while you’re caring for
them, and later on. 

“Sometimes, patients ‘crash’ or a code situation
arises, necessitating a lengthy stay at that patient’s
bedside,” says Debra A. Gray, RN, MSN, LNC,
principal of Gray’s Analysis, a Beaverton, OR, legal
nurse consulting company. “In such instances, you
may need to hand over your other assigned patients
to the charge nurse or someone else to cover.”

To clearly establish which nurse has a duty 
to which patient at particular points in time, you
should chart the time you reported off to that par-
ticular nurse,” she says. “You should also chart
the time you later receive report back from a par-
ticular nurse who has been covering for you.”

Documentation of such report times also can be
helpful when patients are placed in your zone and
assigned to your care without your knowledge,
says Gray. “However, you should also address and
rectify this situation with all parties involved, so that
this dangerous practice does not continue.” ■

CLINICAL TIP
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Nurses participate in this continuing nursing education program

by reading the issue, using the provided references for further
research, and studying the questions at the end of the issue. 

Participants should select what they believe to be the correct
answers, then refer to the list of correct answers to test their
knowledge. To clarify confusion surrounding any questions
answered incorrectly, please consult the source material. 

After completing this semester’s activity with the December
issue, you must complete the evaluation form provided in that
issue and return it in the reply envelope provided in order to
receive a certificate of completion. When your evaluation is
received, a certificate will be mailed to you.  

Participants who complete this activity will be able to:
• identify clinical, regulatory, or social issues relating to ED

nursing;
• describe how those issues affect nursing service delivery;
• integrate practical solutions to problems and information into

the ED nurse’s daily practices, according to advice from
nationally recognized experts.

1. Which is not a reason that an ED nurse would be named in
a lawsuit alleging delayed care resulting in a patient being
outside the treatment window for thrombolytics?

A. Failing to administer the drug.
B. Failing to recognize the urgency of the situation.
C. Failing to get the patient to CT scan to rule out a bleed.
D. Failing to implement proper protocol for thrombolytic

administration.

2. Which is true regarding ED nursing documentation prac-
tices and reduction of liability risks?

A. Habitually making late entries to the patient’s chart is a
risky practice.

B. Testifying regarding undocumented care will not compro-
mise your credibility.

C. It’s safest to rely solely on checkboxes or templates for
your documentation.

D. Charting the time you make each assessment means your
entries are less likely to be contradicted.

3. Which is true regarding liability risks of patients with abnor-
mal vital signs?

A. Obtaining frequent vital signs is particularly important if
patients have other chronic medical problems.

B. Vital signs typically do not need to be taken every hour for
patients in the waiting room.

C. ED nurses could not be held liable for anything relating to
diagnosis and treatment, because this responsibility
belongs with the ED physician.

D. It is not advisable to document all the specifics of your vital
sign assessment.

4. Which practice reduces risk of procedural complications
from placement of IV lines and Foley catheters?

A. An IV causing extreme discomfort is not usually an indica-
tion of a problem.

B. If there is resistance when inflating the balloon during a
Foley catheter insertion, this poses no risk of damage to
the urethra.

C. When discontinuing devices, it is necessary to verify that
the entire catheter is present.

D. Re-sheathing your cannula during IV insertion is generally
an acceptable practice.

Answers: 1. A; 2. D; 3. A; 4. C.
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