
Hospital sends undocumented, uninsured
immigrant home for care, wins civil suit
Patient reportedly wanted to go home, but guardian resisted plan

What is a hospital to do when it has already invested in care for an
undocumented, uninsured immigrant who has a traumatic brain
injury? One hospital in Florida decided to send the patient back

to his home country of Guatemala, saying it was fulfilling the patient’s
wishes even though critics argued that it was only trying to get the man’s
home country to foot the bill.

That set off a legal storm that holds lessons for risk managers who may
find themselves in a similar quandary, considering the same idea or respond-
ing to pressures from hospital executives who want to lower the costs of indi-
gent care. The experience of Martin Memorial Medical Center in Stuart, FL,
suggests that effectively deporting the patient will stir up a hornet’s nest of
controversy and bad publicity. According to the results of this case, at least, a
health care provider may not legally be allowed to send the patient away, but
it also might not suffer any civil repercussions.

The legal wrangling only recently came to an end after the July 2003
incident when Martin Memorial Medical Center chartered a private plane
and sent Luis Jimenez back to Guatemala. His cousin and legal guardian,
Montejo Gaspar, knew about the hospital’s intentions and was trying to
find a legal way to stop the move, says Anastasia Tonello, JD, partner and
head of U.S. practice with Laura Devine Attorneys in New York City, who
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The litigation involving a hospital that sent an illegal immigrant back to his
home country for care has been resolved. The patient’s guardian sued, but
the hospital won the civil suit.
• The patient cannot re-enter the country.
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studied the case and provided analysis to
Healthcare Risk Management.

Tonello says the case illustrates the difficulties
hospitals face with illegal immigrants, but it also
shows how the decisions of the health care
provider can have far-reaching implications.

“The hospital argued that it had valid reasons
to want to send this man back to Guatemala, but
the repercussions for Jimenez are quite serious,”
she says. “And in the process, the hospital suf-
fered some bad publicity and criticism.”

Court documents indicate the 37-year-old
patient had been in a vegetative state for more
than a year and the hospital had spent more than

$1.5 million on his care over three years, says
Tonello. The records indicate that Gaspar, his
legal guardian, initially supported Jimenez’s
return to Guatemala, but then changed his mind,
Tonello says. 

Tonello explains that the hospital obtained
approval for the move from a county judge, but
then Gaspar sought an emergency order to stop
the move. Gaspar eventually won his appeal
when a court ruled that a state judge doesn’t have
the power to decide immigration cases, Tonello
says, but by then, Jimenez was in Guatemala. 

“The guardian then filed a lawsuit against the
hospital seeking nearly $1 million to cover the
estimated lifetime costs of his care in
Guatemala,” as well as damages for the hospital’s
alleged “false imprisonment” of his cousin,
Tonello says. A jury recently sided with the hospi-
tal, denying Gaspar’s claim.

In a statement provided following the verdict
by Martin Memorial Health Systems, Mark E.
Robitaille, president and CEO says, “We are
obviously pleased with the jury’s decision. We
have maintained all along that we acted correctly
and, most importantly, in the best interests of Mr.
Jimenez.”

“Regardless of the outcome of this case, what
is most disappointing is that the issue of provid-
ing health care to undocumented immigrants
remains unresolved on a state and national
level,” the statement continues. “This is not sim-
ply an issue facing Martin Memorial. It is a criti-
cal dilemma facing health care providers across
Florida and across the United States.”

Robitaille says in the statement, “This has been
a challenging situation for Martin Memorial for
most of this decade, and we have spent a signifi-
cant amount of resources as a result — resources
that could have been used to provide patient
care. However, our hope is that something posi-
tive can come as a result.”

Robitaille says the resolution of the case repre-
sents an opportunity for leaders at the state and
federal levels to find a solution, rather than rely-
ing on individual health care providers to
develop solutions on a case-by-case basis. 

“Unfortunately, none of the proposed national
health care reform bills currently being debated
in Washington address the issue of how to ade-
quately provide health care for undocumented
immigrants in a way that is fair and equitable to
everyone involved,” Robitaille continues in the
statement. “That means there are still cases like
Luis Jimenez’s in hospitals across the country and
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there will continue to be cases like Luis Jimenez’s.
Until the issue of providing care for undocu-
mented immigrants is addressed, it will further
impede the ability of our nation’s hospitals to
fully provide access to health care services for the
communities they serve.”

A hospital spokesman tells HRM that hospital
officials do not have further comment beyond the
statement issued by Robitaille.

Conflicting legal results

The legality and risks of such a transfer are not
clear from the Florida case, Tonello says. On the one
hand, the federal Court of Appeals in Florida deter-
mined that the trial court did not have the jurisdic-
tion to authorize the transfer out of the country
because immigration issues are the responsibility 
of the federal courts, according to Tonello. 

“There’s a huge issue, because the trial court
went well beyond its authority, acting on a fed-
eral deportation matter,” Tonello says. “But
because the jury found for the hospital in the civil
suit, the family is not going to be able to recover
any damages, and the patient can’t come back in
the country. So, for this patient, this is the end of
the issue.”

Tonello cautions risk managers not to focus
only on the outcome of the civil suit. Though the
Florida hospital prevailed in that case, the federal
court clearly indicated that the process by which
the hospital transferred the patient was flawed. 

“Focusing only on the civil suit may provide
the impression that the matter has been settled in
the hospital’s favor, but that’s really not true,”
she says. “The emergency appeal was decided in
favor of Jimenez, but it was too late to help him.
And if he was undocumented, he will be unable
to return.” 

Tonello points out that the issue of sending
illegal immigrants to their home country has a lot
in common with the perennial controversy over
“dumping” homeless patients and others with
nowhere to go. Hospitals in the Los Angeles area
have been under fire in recent years for sending
homeless patients to Skid Row, dropping them at
shelters or simply on the sidewalk. Tonello notes
that a hospital sending a patient out of the country
could experience the same blow to its public image.

Patrick J. Hurd, JD, an attorney with LeclairRyan
in Norfolk, VA, says that, unfortunately, the issues
in the Jimenez case are neither unique nor limited to
undocumented immigrants. Acute care hospitals
face issues of safe discharge every day, he notes.

Those involving uninsured patients who live alone,
are homeless, or are far from home are particularly
problematic. The South Florida case gained wide-
spread media attention because of the heated
debate over illegal immigration in general, and the
costs of providing health care specifically. The con-
troversial nature of the particular facts in that case
notwithstanding, Hurd says hospitals must focus
their policies and procedures on safe and effective
discharge management, regardless of immigration
status, country of origin, or other circumstances.

“The hospital in this case took the action it did
not based on the fact that the patient was an
undocumented immigrant, but because the patient
was uninsured and no facility properly equipped
to provide safe and effective post-acute hospital
care would accept the patient transfer,” he says.
“Acute care hospitals are not equipped to provide
the level of care over the long term that such a
patient deserves.”

Discharge planning must begin no later than
the time of admission and often should start
while a patient is being treated in the emergency
department, Hurd says. Hospital case manage-
ment staff, risk managers, and patient safety offi-
cers must communicate and coordinate among
themselves and with the physicians and nurses
caring for the patient, Hurd says. The care plan
adopted must be viewed with an eye toward ulti-
mate discharge/transfer. (See the story on p. 112
for more on discharge planning.)

Tonello urges risk managers to consider the
serious ramifications of sending an illegal immi-
grant out of the country before suggesting or urg-
ing such a move. Once the patient leaves the
country, he or she may not be able to return.

“If the government removes you, there may be
means of appeal or ways to get back in the coun-
try, but if the person leaves in this manner and
they have no legal status in the United States,
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they may not be able to come back in,” she says.
“I don’t think hospitals should be in the practice
of removing people from the country, and some-
one who is legally savvy could have a claim
against the hospital for depriving them of due
process. There is no guarantee that the next jury
would reach the same conclusion as this one.”  ■

Start discharge 
planning early

Planning for the discharge of a patient as soon
as that person enters the emergency depart-

ment is not heartless or an effort to push patients
out the door as a cost-saving tool, says Patrick J.
Hurd, JD, an attorney with LeclairRyan in Norfolk,
VA. Rather, it is a critical component of safe, qual-
ity patient care and can help head off difficult situ-
ations such as the controversial discharge of an
illegal immigrant in the recent Florida case.

“Too often, hospitals are reluctant to begin
addressing such issues with an uninsured emer-
gency room patient for fear that they may run
afoul of EMTALA. That’s misguided,” Hurd says.
“The patient presenting to the emergency room
requesting a medical examination or treatment
for a medical condition must receive an appropri-
ate medical screening examination and receive
stabilizing treatment as necessary and as man-
dated under the statute. This does not mean that
the hospital cannot begin the process of deter-
mining how best to assure a safe discharge of the
patient from its facility. That’s not discriminating
against the uninsured patient. It simply means
that achieving that goal may be more problematic
because of limited options available to the acute
care facility.”

If the patient has family members with him 
or her, then treating physicians and nurses, sup-
ported by patient relations, should begin a dia-
logue with them about post-hospitalization care
and their capacity to meet those care needs, Hurd
says. If there is a possibility that the patient is or
may be unable to direct his or her own care, and
in the absence of an advance directive or durable
medical power of attorney, the hospital should
move quickly to assure that an advance directive
or power of attorney is executed, or guardianship
appointment proceedings pursued.

“Effective communication with the patient and
family members is especially critical in such early

stages. Reassuring them that the hospital’s focus
is on providing proper acute care to treat the ill-
ness/injury should be accompanied by discus-
sions regarding ‘best next steps’ as soon as it
appears that rehabilitation or long-term care may
be necessary,” he says. “This should not be left
solely to case management or patient relations
staff. The treating physician plays a critical role 
in such communications.”

If the physician is reluctant to do so, the hospi-
tal risk manager and patient safety officer can
help coach the doctor on how best to address the
subject. This helps place the post-hospitalization
steps in the context of a continuum of care rather
than a stark and sudden conversion from one sta-
tus to another, Hurd says.

If the uninsured patient is incapacitated and has
no family members, or any relatives identified are
not capable of rendering decisions on the patient’s
behalf, then Hurd says the early appointment of 
a guardian ad litem is vital. Attention should be
directed toward an attorney with experience in
elder care law, health care law, or similar matters.
Appointment procedures vary by state, so it is
advisable that hospital counsel be consulted. 

“The guardian, hospital staff, and the treating
physician must then work cooperatively on
assuring the proper discharge disposition of the
patient,” Hurd says.  ■

Difficult discharge needs 
caution, documentation

Patrick J. Hurd, JD, an attorney with LeclairRyan
in Norfolk, VA, has seen cases in which hospi-

tals struggled to discharge illegal immigrants, and
he says the keys to success are proceeding cau-
tiously and prudently, documenting the choices
made and the rationale behind each.

In one instance, an uninsured indigent patient
with no U.S. family members was relocated to a
health care facility in his home country because
the acute care facility could no longer meet his
long-term care needs in a safe and effective man-
ner. The steps the hospital followed included locat-
ing and contacting the foreign-based family and
letting them know of the patient’s hospitalization.
For the incapacitated patient, this may involve
speaking with neighbors, his/her employer, or
other contacts to locate family members. 

“As soon as it appeared that long-term care
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and/or rehab was necessary, case management
staff worked with the family to identify an appro-
priate facility in that geographic region and
spoke with physicians and staff at the facility
regarding the patient and his care needs,” he
says. “The treating physician spoke with the
physician at the facility, the hospital forwarded
his medical record, and the timing and mechanics
of the transfer to the facility arranged.”

Once the physician and facility agreed to accept
the patient and with the family’s concurrence, the
hospital hired a medical transport service and an
RN to transport the patient to the facility and paid
for all of the costs of the transfer.

“Because of careful, planned discussions early
in the hospitalization, there were few, if any sur-
prises for the patient and his family, thus minimal
suspicion that the hospital was ‘dumping’ the
patient or discriminating against him because of
his immigration or economic status,” Hurd says.

In another instance involving another hospital,
Hurd says the patient was incapacitated and
required the appointment of a guardian ad litem.
The hospital worked closely with the guardian
and the court, as well as distant relatives in the
patient’s home country, to implement a safe trans-
fer of the patient to a facility better equipped to
handle the post-acute care needs of the patient. As
with the other example, the hospital arranged for
and paid the costs of transporting the patient in a
manner similar to that described above.

Both cases involved only a few months of
acute inpatient care, not the three years involved
in the South Florida case. In both instances, Hurd
says, hospital staff and treating physicians acted
early in the hospitalization to develop and imple-
ment a discharge plan. Each step of the process
was carefully documented and the actions taken
predicated on assuring safe and quality care of
the patient. Both cases involved the concerted
and coordinated efforts of treating physicians,
case management, risk management, patient
safety officers, and patient relations, supported
by the input and guidance of hospital counsel.
Neither case was criticized as the “deportation of
an illegal immigrant.”

“Granted, in those examples, things seemed to
fall into place. Family members may have resisted
at first, but did not balk at accepting the ultimate
course of action,” Hurd says. “The guardian ad
litem was a skilled and cooperative professional.
The treating physicians were supportive, and the
hospital staff courageous. That will not always be
the case.”  ■

Whistle-blower suit 
shows need for vigilance

ACalifornia hospital’s recent settlement of a
whistle-blower lawsuit reinforces the need

for risk managers to be vigilant about preventing
and seeking out sweetheart deals for physicians
that may violate Medicare’s anti-kickback statute,
say attorneys familiar with the case.

The Tulare (CA) Regional Medical Center and
its parent, the Tulare District Healthcare System,
recently agreed to pay more than $2.4 million to
settle a federal lawsuit claiming that the hospital
and health care system had provided physicians
with office rent and land sales far below fair-
market value. The lawsuit also alleged that the
hospital and health system had a policy of forgiv-
ing debts in exchange for referring patients to the
hospital.

U.S. Attorney Thomas P. O’Brien, JD, in Los
Angeles, whose office helped investigate the case,
says Tulare agreed to pay the settlement without
admitting any wrongdoing. Patric Hooper, JD,
the Los Angeles attorney who represented the
hospital district, issued a statement saying the
district has taken steps to ensure any arrange-
ment with physicians complies with federal law.
The alleged violations occurred under the watch
of previous health district managers, and the new
managers have cooperated fully with the federal
investigation, Hooper says.

The allegations involved 20 physicians, one doc-
tor’s group, and one laboratory, but the lawsuit did
not name them. The alleged violations came to
light in 2008, when the hospital district’s former
chief financial officer, Maria Lucy Reimche, filed a
whistle-blower lawsuit filed in U.S. District Court
in Los Angeles. Reimche was CFO from 1997 to
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A California hospital and health care system have
settled a federal whistle-blower lawsuit alleging viola-
tions of anti-kickback rules. The lawsuit alleged they
provided rent and land sales below market value.
• The settlement amount is $2.4 million.
• The case illustrates how risk managers must

watch for violations.
• If violations are found, be careful how you

respond.
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2006, the period during which most of violations
were said to have occured. Reimche will receive
approximately $500,000 from the settlement,
according to O’Brien.

The settlement also includes a five-year corpo-
rate integrity agreement.

Documentation can make difference

Bryan Moser, a director in Grant Thornton
International’s forensic accounting and investiga-
tive services group in Chicago, says the Tulare
case highlights the need for good record keeping.
The former CEO of Tulare indicated during the
litigation that he thought some of the charges
could have been refuted if the health system had
kept better records.

“Documentation becomes crucial in making a
determination of what happened months or years
after the fact,” Moser says. “The task becomes
especially difficult when certain employee posi-
tions experience turnover. Key players may no
longer be around to describe what happened or,
more importantly, why things happened.”

Sometimes in an investigation certain facts pro-
vide an initial appearance of impropriety before
one is able to understand all of the facts and cir-
cumstances, he says. After some lengthy and
costly digging, one might find that a different sit-
uation existed than what was suspected initially.

“The risk of such a misconception occurring
can be lessened by companies having adequate
documentation and internal controls in place. For
example, in this matter, there may have been dis-
agreement about whether certain property was
leased or sold at fair-market value. Sometimes
judgments regarding fair-market value reflect
unique circumstances,” Moser says. “If those
judgments and the unique circumstances are not
documented, it can be difficult to go back after
the fact and demonstrate a conclusion that
appears inconsistent with other information.”

(The Tulare case also demonstrates that fed-
eral investigators are willing to pursue more
than just classic types of kickback fraud. See
the story on p. 115 for more information.)

Moser says adequate documentation of why cer-
tain actions are taken and why certain amounts are
recorded in the accounting system can result in a
better outcome for the organization. If the allega-
tions are true, better documentation may have
resulted in impropriety becoming clear early on to
key people across the organization, including inter-
nal audit, general counsel, and others, which may

have resulted in corrective action being taken to
resolve the situation, he says. 

The current leaders of Tulare reportedly have
been cooperative with authorities, but Moser says
the situation might have been resolved more
quickly and with less cost if the organization had
discovered the problem itself and self-reported.

“If the allegations are unfounded, the entire sit-
uation may have been prevented had the docu-
mentation more clearly pointed to the facts as
they occurred,” he says. “Even if the government
investigation had proceeded, had all of the areas
in question been well documented, the hospital
may have had the ability to refute the allegations
without spending millions of dollars more.”

Of course, documentation by itself does not
replace adequate internal controls, Moser notes.
The new management of Tulare reportedly has
put in place measures to ensure that agreements
with physicians do not violate federal law.

“One would hope such measures would have
already been in place,” Moser says. “This is cer-
tainly a wake-up call for any hospitals that have
not done so already.”

Marcella Auerbach, JD, a partner with the law
firm Nolan & Auerbach, based in Fort Lauderdale,
FL, sees useful lessons in the Tulare case. First, she
says, it shows that whistle-blower cases can hit rel-
atively small hospitals — Tulare has 112 beds —
just like they hit the big players in health care.
Secondly, she says, the case underscores the need
for a good corporate compliance program.

“Nobody wants an investigation or the associ-
ated expense, but good business practices of doc-
umentation and internal controls can be very
cost-effective compared to the expense of an
investigation,” she says.

The government tends to have substantial evi-
dence before it brings such charges against a
health care provider, Auerbach says, so defending
the charges can be an uphill climb. Sweetheart
deals for physicians are not unusual in health
care, she says, and she has seen many cases in
which providers stepped over the line into fraud
while trying to entice doctors.

“It’s something I’ve seen before. There are hos-
pitals that, in their interest in getting referrals
from doctors to the hospital, have worked out
deals that are just like the details alleged in this
case,” she says. “And this is how those cases can
end up.”

If a risk manager suspects, or confirms, such
fraud, self-disclosure may be the best way out of
a dangerous situation, she says. Auerbach points
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out, however, that the feds usually do not prose-
cute a single instance of such fraud or minor for-
ays into forbidden territory.

“These kinds of cases come up when there are
a lot more than a few physicians involved with
the hospital in these arrangements, and the
arrangements are known within the hospital or
the system itself. They are not a surprise revela-
tion to anyone involved,” she says. “The federal
government tends not to pursue one or two mis-
take; rather they go after situations where this is
the culture within the hospital system. These
fraud violations are usually pretty recognizable
to the people who are supposed to be keeping an
eye on these things.”  ■

Case shows wide 
reach of fraud regs

The allegations of Medicare fraud at the Tulare
(CA) Regional Medical Center and its parent,

the Tulare District Healthcare System, show how
whistle-blower cases can go beyond the classic
type of kickbacks, says Anne Sage, JD, director of
the legal group with the Los Angeles law firm of
Casey & Sayre.

Most False Claims Act (FCA) cases involve

allegations of fraudulently overcharging the gov-
ernment, knowingly selling the government
defective or improperly tested products, or
knowingly failing to deliver contractual services,
she notes. In those cases, the whistle-blower or
the government must prove that the particular
payment request was itself false.

“This was not one of those cases. In recent
years, whistle-blowers have filed lawsuits alleg-
ing that the defendant fully performed the ser-
vices described in the claim — thereby delivering
exactly what the government paid for — but did
so while violating a regulation that governs the
defendant’s business,” Sage says. “The premise of
this case is that the Medicare reimbursement
claims were, on their face, accurate, but that at
the same time the hospital was properly perform-
ing its health services, it was violating laws and
regulations governing its business arrangements
with physicians.”

Kickback allegations may affect claims

The question in the case was whether the hos-
pital’s violation of “kickback” rules turns its oth-
erwise truthful and accurate Medicare
reimbursement claims into false claims, Sage
explains. Some courts have imposed liability
under FCA in that situation on the theory that
each reimbursement claim somehow by implica-
tion certifies that the hospital is compliant.

“Those decisions have expanded the reach of the
False Claims Act and its treble damages provision
to areas that are more appropriately governed by
other laws,” she says. “In other words, the Anti-
Kickback Act has its own remedies, and enforce-
ment should not be subsumed by the False Claims
Act. As one court correctly put it: ‘The False Claims
Act was not designed for use as a blunt instrument
to enforce compliance with all medical regulations
— but rather only those regulations that are a pre-
condition to payment. . . .’”  ■

Choose words with care 
when apologizing for error

Risk managers have accepted, if not always
embraced, the idea of admitting errors and

apologizing after an adverse event, but figuring
out exactly what to say can be a challenge. When
done properly, an apology can help the patient
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For more information on whistle-blower lawsuits,
contact:
• Bryan Moser, Director, Forensic Accounting and

Investigative Services Group, Grant Thornton
International, McLean, VA. Telephone: (703)
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Auerbach, Fort Lauderdale, FL. Telephone: 
(800) 372-8304.
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and family while lessening the risk of a lawsuit.
But a poorly executed apology can make matters
worse.

The need for a carefully crafted apology after
some adverse events is clear, says John Kador, a
consultant in Winfield, PA, who coaches profes-
sionals on how to present an effective apology.
He recently authored the book Effective Apology:
Mending Fences, Building Bridges, and Restoring
Trust (San Francisco: Berrett-Koehler Publishers;
2009). An apology is not always in order after a
bad patient outcome, but it is always necessary
after an error, he says.

“When there is a medical error, doctors who
talk to patients, express sympathy, explain what
happened, and even apologize have better out-
comes than those who withdraw, deny, cover up,
and stonewall,” he says. “When we look at why
patients sue doctors, it’s almost always because
the courtroom is the only place they can hear
from the doctor about what happened. More and
more hospitals and doctors are seeing the wis-
dom of communicating and disclosing.”

Thirty-three states now have apology shield
laws that keep sympathetic statements from
being used against the doctor, which can reassure
risk managers who fear that an apology will be
used against them in court. But even without
such a shield, Kador says risk managers should
remember that apologizing typically does not
encourage people to sue. It can, in fact, discour-
age litigation.

“I liken the decision to apologize to diving into
a lake. There’s some risk involved. It may be
uncomfortable,” he says. “Apology is not cost-
free. It’s just less costly than the alternatives.”

Kador advocates that doctors and hospitals
offer a full-throated apology that recognizes the
harm done, accepts responsibility, and expresses
remorse by using the words “I am sorry.” The
person apologizing also should indicate what has
been learned from the experience and why the

mistake won’t be repeated.
“When doctors do that, as risky as it may

seem, they find that their patients are not as puni-
tive as they have been led to believe,” Kador
says. “But an apology is not a ‘get-out-of-jail-free’
card. You can’t go into an apology thinking that
you’ll do this and be free of consequences. You
should do it because it’s the right thing.”

Train for apologies

Monica Santoro, RN, CPHRM, CPHQ, senior
vice president and senior consultant in clinical
health care consulting for Marsh USA in New
York City, has worked with multiple organiza-
tions facilitating the development of policies and
procedures and conducting training programs on
communicating with patients and families fol-
lowing adverse events and unanticipated adverse
outcomes. She also implemented an effective pro-
cedure while serving as a risk manager at a ter-
tiary care medical center.

Santoro says because these situations arise infre-
quently, many organizations have found it helpful
to train a core group of clinical and administrative
leaders in recommended best practices. These indi-
viduals are then able to brief the involved clinicians
in preparation for a discussion with the patient and
family. Considerations include whether you are
dealing with an unanticipated adverse outcome
and it is unclear what led to that outcome or
whether you know from the outset that there was
an error, such as wrong-site surgery or an uninten-
tionally retained foreign body.

In the first instance, pending investigation, an
expression of regret is appropriate, but an apol-
ogy may be premature. In the case of an adverse
event that resulted from a known error, the con-
versation should include: an apology; discussion
of what this means for the patient in terms of
future care and treatment; a commitment to look
into what happened and why in order to prevent
recurrence; an opportunity for the patient/family
to ask questions; and contact information for the
individual they should contact if they have addi-
tional questions. (The statement made to the
patient or family may be different from a state-
ment issued to the public. See p. 118 for more
on public statements.)

“This is a complex issue, and there will be vary-
ing approaches and responses based on the specific
situation. Frequently, more than one conversation
is required,” Santoro says. “It may be helpful to
have a member of the clergy or pastoral care team
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Admitting error and apologizing to the patient and
family must be done with care. Exactly what the
health care provider says can have a significant
impact.
• A proper apology can discourage litigation.
• Speak on a personal level to the patient or family.
• Issue a clear apology, not a halfhearted one.
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in certain situations, as well as clinicians who can
answer questions about the impact of the error on
future care and treatment.”

Consider the audience

The way you present information after an
adverse event, including an apology, must take
into consideration the other person’s circum-
stances and needs, says Suzanne Miller, PhD,
senior member in the Division of Population
Science at Fox Chase Comprehensive Cancer
Center in Philadelphia, where she also serves 
as director of the Psychosocial and Behavioral
Medicine Program, director of the Behavioral
Research Core Facility, and director of the
Behavioral Center of Excellence in Breast Cancer.
Miller also serves on the board of the HealthWell
Foundation in Gaithersburg, MD. Remember that
the purpose of the exchange is to engage in neces-
sary dialogue for the patient or family’s benefit,
she says. 

“You have to keep your own agenda and moti-
vations out of it. You as the provider are not there
to be forgiven, and your needs are not paramount,”
she says. “You need to function at the level of being
the provider of information and support, not deal-
ing with your own psychological issues. There are
other ways to deal with your needs.”

Miller and Kador offer these tips for an effec-
tive apology:

• Do it in the proper surroundings. Don’t
have this conversation in an examination room, a
hallway, or busy treatment area with people mov-
ing in and out. The setting should be calm and
quiet so that both parties can concentrate on lis-
tening and understanding, Miller says.

• Decide who should be included. The con-
versation might be appropriate with only the
patient, or the patient may decide to include fam-
ily members also. Also determine which care-
givers should be included. The physician leading
the care is an obvious choice, but nurses and oth-
ers might also be appropriate, Miller says.

• Understand your audience. Consider the
patient and family members’ education level, cul-
tural differences, previous experience with your
organization and other health providers, and any
known biases. Tailor your conversation accordingly.

• Choose your words carefully. Avoid blurt-
ing out anything, Miller cautions. Think through
what you want to say, and enter the conversation
with an agenda for what you want to say and
how you want to say it.

Avoid using medical jargon. Speak plainly and
don’t try to gloss over bad information by using
technical terms.

• Make the apology personal. Use “I” instead
of “we.” Kador says the apology is much more
effective and rings more sincere when a single
person says “I am sorry” and “I will investigate
this further” rather than the corporate “We’re
sorry.” The other person wants to hear that an
individual cares, not that the organization is issu-
ing a statement.

• Listen to the other person. Check frequently
to determine if the other person understands you
or needs more information. Also, check to see
how much information the patient or family
wants; some will want extensive details and oth-
ers will want only the basics.

In particular, avoid saying “I know how you
feel.” That statement can rub people the wrong
way. It is better to say something like, “I want to
understand how you feel about this. Can you
help me understand?”

• Don’t tiptoe around and issue what
amounts to a nonapology. Trying to “apologize”
without actually saying you’re sorry only turns
off the other person, Kador says. Avoid “if” state-
ments such as “I’m sorry if you were hurt,” or
“I’m sorry if you were dissatisfied.” Those are not
real apologies, Kador says.

Similarly, avoid the passive voice: “Mistakes
were made.” Use an active voice to own the mis-
take and not sound wishy-washy: “I made a mis-
take,” or “The lab made a mistake, and I’m sorry
I didn’t catch it.”

“We just do ourselves a disservice by taking
baby steps to apology. When anyone in health
care does that, they are sure to infuriate those
who were victims of the adverse event,” Kador
says. “There are no guarantees, except for this
one: Offer a mealy-mouthed, cover-your-ass apol-
ogy and your malpractice costs will go up.”  ■
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For more information on apologies, contact:
• John Kador, Consultant, Winfield, PA. Telephone:

(570) -524-1207. E-mail: jkador@effectiveapology.
com.

• Monica Santoro, RN, CPHRM, CPHQ, Senior
Vice President, Senior Consultant, Clinical
Healthcare Consulting, Marsh USA Inc., New
York City. Telephone: (516) 721-0207. E-mail:
monica.santoro@marsh.com.
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Public comments won’t 
be same as private

Let people apologize when appropriate, but
remember that what you say in private may

not be suitable for the public.
Susan Tellem, APR, RN, a health care crisis

management expert in Los Angeles, cautions that
risk managers and counsel must resist the urge to
interfere with or prohibit an effective apology.

“Years of work with hospitals in crisis have
shown me that the legal department often con-
trols what can be said, and usually they try to
have you say nothing, which flies in the face of
crisis management,” she says. 

But Tellem also points out that what is said to
the patient or family should not necessarily be
repeated to the public. If the incident attracts the
attention of the media, Tellem says the health care
provider must express regret for the incident but
not apologize. The apology — when warranted
— is properly directed to the person or family
who was wronged, not the public, she says. 

“For a public statement, we recommend express-
ing sadness for the family and say that we are
cooperating in every way with the authorities, that
we also want to bring this to a speedy conclusion,”
Tellem says. “Put it in writing and give it to every-
one who may talk to media or someone involved
as a handout. Then tell them
to say nothing more.”

If pressed for more informa-
tion or an apology, the person
should avoid the always off-
putting “no comment” but
instead say something such as,
“I know how important it is to
have additional information.
Unfortunately, this is all I can
provide at this time. I will offer
more as soon as it is reason-
ably possible to do so.”

The facility’s crisis plan
should include a plan for
dealing with the media, says
Patricia Thorp, president of
Thorp & Co. public relations
in Coral Gables, FL. She spe-
cializes in crisis management
and messaging strategy, with
extensive experience in the
health care industry. Anyone

who will be in front of the media during a crisis
should undergo specialized training for that situ-
ation, Thorp says. Leaving it to the marketing or
public relations staff who normally deal with the
media can be a mistake, she adds. 

“Interacting with the media in a crisis is a
whole different animal than talking to the media
about good news in a normal situation,” Thorp
says. “If someone who is trained only in normal
media relations is put on the phone during a cri-
sis, that person can embarrass himself and the
hospital. It’s a really bad idea.”

The primary goal during a crisis should be to
communicate the facts accurately and quickly. 

“With today’s media, the bad news about your
hospital can spread worldwide before you’ve
even had breakfast, much less had the time to get
to work and have a meeting,” she says. “Your cri-
sis plan has to make it possible for you to act as
quickly as you can. A lot of times, you will have
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For more information on public comments, contact:
• Susan M. Tellem, APR, RN, President, Tellem

Worldwide Inc., Los Angeles. Telephone: (310)
313-3444. Web site: www.tellem.com.

• Patricia Thorp, President, Thorp & Co., Coral
Gables, FL. Telephone: (305) 446-2700. E-mail:
pthorp@thorpco.com.

SS OO UU RR CC EE SS

 

Legal and Risk Management Issues in Surgery:  

Two-Part Training Series 
Tuesday October 6 and Thursday, October 8, 2009 

_____________________________________________________________ 

Take action today and learn how you can avoid a surgical nightmare 
tomorrow! 

 

Call (800) 688-2421 to register for Legal and Risk Management Issues in Surgery 

— a two-part audio conference series. Industry expert Sue Dill Calloway will review 

critical patient safety, risk management, and legal issues for those who care for 

surgical patients.   

 

With this fast-paced program, you’ll walk away with: 

 A comprehensive list of tools and checklists to avoid liability in surgery 

 A rundown of CMS and Joint Commission requirements that apply to surgery 

 Specific, actionable safety measures to prevent patient injuries 

 A surgery self assessment checklist 

 An information-packed 350+ slide PPT handout with more than 50 slides of 

resources, web site and contact information for future reference 

 Access to live Q&A with a medical legal expert to address your pertinent 

questions 

 And more! 

 

Reserve your spot in this course today! Call (800) 688-2421 now to register! 

Remember to mention priority code T09370/89558. 



to say that you don’t have all the facts yet and
will get back to them as soon as you do.”

Thorp points out that reporters often only 
need some useful statement from the health 
care provider, not necessarily a recitation of facts.
When reporters are putting together a story 
about an adverse event or allegation involving
the health provider, they need some input from
the hospital to round it out, even if that is only a
well-phrased statement of the obvious.

“Sometimes they just need a quote saying the
hospital is concerned, it cares, it has been involved
in this community for X number of years, and the
CEO has promised to personally look into the situa-
tion,” Thorp says. “Don’t be afraid to make a state-
ment like that with sincerity and compassion. Even
if it is too early to convey any facts, that statement
can be what the reporter needs at the moment.”  ■

Hospital, contractor sued 
for patient bleed out

AMaryland hospital and one of its subcontrac-
tors are being sued for malpractice by the

family of a man who say a technician mistakenly
released a clamp that allowed the patient to bleed to
death before anyone noticed the error. The lawsuit
suggests the alleged error may have been the result
of a poor patient handoff procedure after surgery.

The family of 51-year-old Bryan Harris, from
Westminster, MD, claims that a contracted perfu-
sionist at the University of Maryland Medical
Center in Baltimore incorrectly removed a clamp
after the man’s lung transplant surgery in June
2008. Before anyone realized the error, all of
Harris’ blood drained into a bucket, according to
the lawsuit filed recently by the family’s attorney,
Michael Warshaw, JD, of Baltimore.

Two perfusionists were working during the
surgery, and then a third took over after the trans-
plant procedure was complete. According to the
attorney, the family was told that Harris died of
natural causes, but the surgeon’s report indicated
that the clamp had been removed after the proce-
dure. The hospital reported the cause of death

originally as “multiple system organ failure,” but
the medical examiner later changed the death cer-
tificate to list the cause of death as acute blood loss.

The University of Maryland Medical Center
issued a statement saying, “We have been aware
of this matter since the time of the sad and unfor-
tunate event. Since that time, we have had ongo-
ing conversations with the Harris family and
their attorneys. We are disappointed that suit has
now been filed in light of our efforts toward an
amiable resolution.”  ■
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■ Business case 
for patient safety

■ 2010 med-mal insurance
forecast 

■ Assessing your safety
culture

■ Hospital security — how
much is enough?

COMING IN FUTURE MONTHS

Online bonus book available

We understand you want real-world strate-
gies to help you minimize liability, and now

with Healthcare Risk Management's report on
the liability risk related to loss of life in medical
helicopter accidents, you have at your fingertips
all the 2009 articles to date on this important
topic conveniently compiled in one special
report. 

You'll have fast access to this report simply 
by visiting www.ahcpub.com/HRMSpecial
Edition2009.pdf. This special report offers need-
to-know information on such topics as whether to
purchase or lease a helicopter, how to do proper
vetting of vendors, as well as proper staff creden-
tials and protocols on when — and when not — to
fly to offer the highest protection to both medical
staff and patients. ■

CME objectives

After reading this issue of Healthcare Risk
Management, the CNE participant should be

able to:
• Describe legal, clinical, financial, and managerial

issues pertinent to risk management in health
care. 

• Explain how these issues affect nurses, doctors,
legal counsel, management, and patients. 

• Identify solutions, including programs used by
government agencies and hospitals, for hospital
personnel to use in overcoming risk management
challenges they encounter in daily practice.  ■
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Nurses participate in this continuing education program by
reading the issue, using the provided references for fur-

ther research, and studying the questions at the end of the
issue. Participants should select what they believe to be the
correct answers, then refer to the list of correct answers to
test their knowledge. To clarify confusion surrounding any
questions answered incorrectly, please consult the source
material. After completing this semester’s activity with the
December issue, you must complete the evaluation form pro-
vided and return it in the reply envelope provided in that issue
in order to receive a certificate of completion. When your
evaluation is received, a certificate will be mailed to you.

13. What was the result of the legal guardian’s appeal of a
court decision allowing a hospital to send an illegal
immigrant patient back to Guatemala?

A. The guardian eventually won his appeal when a court
ruled that a state judge doesn’t have the power to
decide immigration cases, but by then the patient was 
in Guatemala.

B. The guardian eventually won his appeal in time to pre-
vent the patient being sent to Guatemala.

C. The guardian lost the appeal when a court ruled that a
state judge does have the power to decide immigration
cases.

D. The guardian dropped the appeal after the patient was
sent to Guatemala.

14. According to Marcella Auerbach, JD, when are federal
authorities most likely to pursue claims of health care
fraud?

A. Any time an allegation of fraud is made.
B. When there are a lot more than a few physicians

involved with the hospital in these arrangements, and
the arrangements are known within the hospital or the
system itself.

C. Only when improper billing or other fraud is self-disclosed.
D. When the allegations of fraud involve a health care sys-

tem rather than a single hospital.

15. According to John Kador, what effect does an apology
have on the likelihood of litigation?

A. It has been proven to have no effect.
B. The apology makes payouts higher in malpractice cases.
C. It typically does not encourage people to sue. In can, in

fact, discourage litigation.
D. It typically encourages people to sue, but it still is the

right thing to do.

16. What does Patricia Thorp recommend regarding who
should handle media inquiries regarding an adverse
event or allegations involving the health care provider?

A. The inquiries can be handled by whatever staff nor-
mally interacts with the media.

B. Only the CEO of the organization should speak to the
media.

C. Physicians are the best spokespersons in such situations.
D. Anyone who will be in front of the media during a crisis

should undergo specialized training for that situation.

Answers: 13. A; 14. B; 15. C; 16. D.

To reproduce any part of this newsletter for
promotional purposes, please contact:
Stephen Vance
Phone: (800) 688-2421, ext. 5511
Fax: (800) 284-3291
Email: stephen.vance@ahcmedia.com

To obtain information and pricing on group
discounts, multiple copies, site-licenses, or
electronic distribution please contact:
Tria Kreutzer
Phone: (800) 688-2421, ext. 5482 
Fax: (800-284-3291
Email: tria.kreutzer@ahcmedia.com
Address: AHC Media LLC

3525 Piedmont Road, Bldg. 6, Ste. 400
Atlanta, GA 30305 USA

To reproduce any part of AHC newsletters for
educational purposes, please contact:
The Copyright Clearance Center for permission
Email: info@copyright.com
Website: www.copyright.com
Phone: (978) 750-8400
Fax: (978) 646-8600
Address: Copyright Clearance Center

222 Rosewood Drive
Danvers, MA 01923 USA

R. Stephen Trosty
JD, MHA, CPHRM 

Risk Management Consultant
Haslett, MI



News: A 59-year-old woman was admitted to
the observation area of a local hospital. The woman
was thought to have had an allergic reaction to
cholesterol medication she was taking, and the staff
recommended she remain under observation for 23
hours. The next morning, the woman experienced
chest pains and the nurse administered meperidine
and nitroglycerine. The nurse did not inform the
attending physician of the administration. The
woman was discharged and died the same day. A
jury returned a verdict in favor of the woman’s
estate in the amount of $1.5 million. 

Background: A 59-year-old disabled woman
presented to the hospital with complaints of chest
pain and was admitted to the observation area.
Based on discussions with the woman, the hospi-
tal staff determined that the woman was probably
suffering from an allergic reaction to her choles-
terol medication and suggested she remain in the
observation area for 23 hours. The next morning,
the woman experienced approximately 20 minutes
of chest pain. She summoned the attending nurse,
who administered meperidine and nitroglycerine.
Following the administration of the medication,
the attending nurse failed to inform the attending
physician of the events, including the chest pain
and medication administration. About 45 minutes
later, the attending physician consulted with the
woman, who told him that she had been experi-
encing chest pain. Nevertheless, the physician dis-

charged the woman without further investigation
or inquiry. The woman was driven home by her
husband. Upon returning from work, the woman’s
husband found the woman face down on their bed
and nonresponsive. Emergency personnel were
called, but the woman was pronounced dead upon
arrival to the hospital. The cause of death was
listed in her chart as cardiac arrest. 

The husband, on behalf of the woman’s estate,
sued the attending physician and the hospital, as
well as the woman’s primary care physician,
physician residents, and the attending physi-
cian’s practice group. The lawsuit alleged mal-
practice, failure to diagnose, and failure to refer. 

The plaintiff argued that the attending physi-
cian was liable for negligence because of his fail-
ure to order an EKG, draw cardiac enzymes,
place the woman on oxygen, put her on a moni-
tored bed, or refer her to a cardiologist when she
reported the chest pain. These actions, the plain-
tiff argued, fell below the standard of care as he
failed to take any precautionary measures and,
instead, discharged the woman prematurely. 

The plaintiff further argued that the nurse was
negligent in failing to notify the attending physi-
cian of the woman’s bouts of chest pain and the
administration of medication. With regard to the
claim against the primary care physician, the
plaintiff alleged that the woman had notified her
primary care physician of her chest pain and that
the primary care physician failed to investigate
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Failure to refer, diagnose, and properly chart care 
leads to fatal cardiac arrest: $1.5M verdict 

By Radha V. Bachman, Esq. Lynn Rosenblatt, CRRN, LHRM
Buchanan Ingersoll & Rooney PC HealthSouth Sea Pines Rehabilitation Hospital
Tampa, Florida Melbourne, FL



further or refer the woman to the appropriate
specialist. 

The defense used the woman’s abuse of a fen-
tanyl patch for back pain as the main contributor to
her death. Counsel also contended that the woman
did not die from cardiac arrest but rather from a
fatty liver as was stated on the woman’s death cer-
tificate. Plaintiff’s counsel vehemently denied this
allegation by eliciting the testimony of the county
coroner, who said that drug overdose was ruled
out as cause of death and that the death certificate
should have read that the woman died of heart dis-
ease and not a fatty liver. 

The jury returned a verdict in favor of the
woman’s estate in the amount of $1.5 million.

What this means to you: The plaintiff argued
that the attending physician was liable for negli-
gence because of his failure to order an EKG,
draw cardiac enzymes, place the woman on oxy-
gen, put her on a monitored bed, or refer her to a
cardiologist when she reported the chest pain.
This paragraph says it all.

Clearly, today’s standard of cardiac care includes
the above plus an admission to an observation bed
while the tests are being completed. The narrative
does not go into detail about the nature of her dis-
ability other than to allude to her chronic back
problems and narcotic dependency. There is some
circumstantial evidence that she did indeed have a
cardiac disease history, or at least symptoms that
would lead one to suspect a cardiac problem.

The patient was supposedly on an observation
unit overnight for what was advanced as an allergic
reaction to her cholesterol medication. This seems
unlikely in the sense that her chief complaint was
chest pain. Cardiac observation is intended to be
specific to patients experiencing symptoms sugges-
tive of the active development of a heart attack. It is
unclear what occurred overnight, as the patient
apparently continued with intermittent chest pain,
which is not a symptom of narcotic overdose. It is
however a symptom of ischemic heart disease, and
obviously the nurse thought that was a distinct pos-
sibly as she administered nitroglycerine.

It is unclear who gave the order for the two
drugs, but clearly the nurse was outside her scope
of practice if she acted without an order, and she
was derelict in her duty for not having informed the
physician responsible for this patient’s care. There
also is a question if the nurse accurately observed
the patient’s response to these medications. The
nurse’s observations may have reinforced the
woman’s claim of continuing chest pain, and the

physician may have taken her more seriously and
reconsidered his plan to discharge her.

Once it was established by the coroner that the
woman did indeed have cardiac disease, it was
also clear that her primary care physician also
had failed in her treatment. It is presumed that
since a judgment was found against him that the
patient had been seeing him regularly. Ischemic
heart disease can be diagnosed and treated effec-
tively with proper testing and medication. The
primary physician failed his patient if he was not
following her as dictated by acceptable standards
of care as promoted by organizations such as the
American Heart Association and the American
College of Cardiology.

A multitude of factors are responsible for the
development of ischemic heart disease. This
patient was on a cholesterol-lowering medication.
There also is the theory that hypertension is a risk
factor in the development of ischemic heart dis-
ease. The woman presented with most of the
symptoms for ischemic heart disease, including
elevated cholesterol, known stress for which she
was receiving treatment, and a relatively inactive
lifestyle given her chronic pain and narcotic usage.
The allergic reaction to her cholesterol medications
was most likely a misdiagnosis. Her true presenta-
tion was her chest pain, and that was ignored. 

The nurse accurately medicated her with the
nitroglycerin but may have contributed to her
demise with the meperidine, which together with
her fentanyl could have put her in a stupor so
that she was unaware of the gripping pain she
was experiencing as she sustained a fatal myocar-
dial infarction.

This patient got lost in the system. Emergency
departments are busy places where coordination
of care is essential to assure that diagnostic warn-
ing signs are not missed. Nurses act under author-
ity of the ED physician, who in turn consults with
specialists, orders appropriate tests, and monitors
the patient’s responses through the observation of
other licensed staff. None of that happened in this
case.

Without a doubt, the jury was on target and
realized that the blame was not only attributed to
the ED physicians and nurse, but also the primary
physician who had failed to meet the most basic
standard of care given her history.

Reference

• Westmoreland (PA) County Court of Common Pleas,
2007-CI-01255.  ■
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Diseased transplant heart
results in $2.7M verdict

News: A 58-year-old man presented at the hos-
pital for a heart transplant. His heart was removed
and discarded, and a donor heart was trans-
planted into the man. The man never awoke from
the surgery and died three days later. The man’s
estate sued the hospital and the physician who
harvested the heart. The jury returned a verdict in
favor of the plaintiff, finding the hospital 100%
negligent.

Background: After waiting 14 months, a 58-year-
old husband and father of three in need of a heart
transplant due to longstanding cardiac complica-
tions, including three heart attacks, arrived at the
hospital after being told that a heart was available.
The man’s heart was removed and discarded, and
the donor heart was transplanted into the man.
When the transplanting surgeon removed the
donor heart from its container, he immediately saw
and determined by touch that it suffered from left
ventricular hypertrophy and coronary artery dis-
ease. The surgeon wrote “Hypertrophic heart!” in
his operative notes because the amount of hypertro-
phy was more than he expected based on the results
of the echocardiogram. Nevertheless, the surgeon
determined the heart was suitable for transplant,
and transplanted it. The man never regained con-
sciousness after the surgery and died several days
later. An autopsy later confirmed significant heart
disease in the donor heart.

The man’s widow brought an action individually
and on behalf of her husband’s estate against the
physician who harvested the donor heart and deter-
mined that it was suitable for medical malpractice
and against the hospital for negligent supervision
and training. 

The plaintiff asserted that the physician should
have visually inspected the heart before transport-
ing it for transplantation. Against the hospital, the
plaintiff argued that it had a duty to ensure that the
surgeon understood his role in transplant surgery
and the necessity of inspecting the heart after
removal. While the plaintiff conceded that inspect-
ing an organ prior to transplant is not required to
meet standard of care, the hospital’s own policies
and procedures required a visual examination by
the harvesting surgeon and therefore the physician
was in violation of the hospital’s protocol. 

The operating surgeon testified that he received

the heart, assumed the hospital protocol had been
followed, and that the heart had passed the visual
inspection of the harvesting surgeon. If he had
been on notice that such an inspection had not
occurred, he would have performed the visual
inspection before removing and discarding the
man’s heart. There was some evidence in this case
that an artificial heart could have been used. 

The plaintiff’s expert testified that a visual
inspection would have revealed that the heart
was moderately or highly diseased from hyper-
tension and drug use. The autopsy revealed that
the 46-year-old heart donor had moderate to
severe atherosclerosis and hypertrophy with a
history of high blood pressure, cigarette smoking,
and alcohol and drug use, including both mari-
juana and cocaine. 

Counsel for the physician and the hospital
argued that the heart was deemed acceptable for
transplant prior to removal. The hospital had
claimed it had performed all the appropriate and
necessary tests, finding only mild disease, which
was not a concern for transplant. Such tests are
proven to be more effective than visual inspec-
tions. The hospital’s expert confirmed this theory,
stating that a visual inspection would have only
confirmed the pre-transplant tests that were con-
ducted. Based on those tests, the expert would
have deemed the heart acceptable for transplant.
In all, seven doctors and one nurse testified that
the heart was suitable for transplant. 

The hospital’s attorney focused on the fact that
transplants are inherently dangerous and have a
high mortality rate. In this case, all the necessary,
recommended, and appropriate tests were con-
ducted, despite the fact that they were unable 
to fully identify the amount of disease in the
heart. Ultimately, the defendant argued, a visual
inspection would not have altered the outcome.
Additionally, the defendant claimed the man’s
life expectancy was limited to less than one year
without a heart transplant, and less than 10 years
with a heart transplant.

The jury returned a verdict in favor of the
plaintiff and against the defendant hospital in 
the amount of $2.7 million. 

The case was affirmed on appeal.

What this means to you: This case is all about
trust. Any time a patient enters a hospital, that indi-
vidual is placing his or her trust in the administra-
tion, physicians, nurses, and other licensed staff to
do the right thing. Patients rely on the reputation of 
the hospital and its physician staff, nursing services,
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laboratories, and its operating policies to assure that
their health and well-being are protected. 

Hospital accreditation such as The Joint Commis-
sion, the Medicare Conditions of Participation, and
state health department surveys are all intended to
be an assurance of recognizable quality and
dependability. Board certification singles out physi-
cians and nurses with added training and recogni-
tion in their field. Hospitals trade on the reputation
of the facility, its staff, and the physicians who prac-
tice there.

This patient and his family placed their trust in
this transplant team and it clearly failed them. In
sentinel events such as this, The Joint Commission
requires a comprehensive root-cause analysis
(RCA). 

We understand that the hospital performing the
transplant used a team approach to heart trans-
plantations consisting of a nurse coordinator, a
cardiologist, a procuring surgeon, and transplant-
ing surgeon. The team clearly had policies and
protocols that it relies upon each step of the pro-
cess. Each decision is contingent on the accuracy
of the one preceding it. Any breakdowns in the
process, including the judgment of the team to
proceed, possibly will doom the entire transplant.

In this case, the transplant surgeon apparently
overlooked information that would have made
him question the reliability of the donor. The 46-
year-old donor had a history of high blood pres-
sure, cigarette smoking, and alcohol and drug use,
including both marijuana and cocaine. This is not
the history of an individual who can be expected to
have a healthy heart absent of disease. The autopsy
revealed moderate to severe atherosclerosis and
hypertrophy of the heart. Based on this informa-
tion, there is a suspicion that the transplant sur-
geon made a serious error in judgment to proceed.

The next step also apparently failed. Once the
transplant surgeon gave the go-ahead, the procur-
ing surgeon traveled to the donor hospital, where
he opened the donor’s sternum and was to visu-
ally inspect the heart and feel it for defects. While
visual inspection may not be totally reliable, the
hospital transplant policy did require a visual
inspection, and it appears that this did not happen. 

A visual inspection may have revealed that the
heart was moderately or highly diseased from
hypertension and drug use. Using experts, the hospi-
tal was able to defend the use of the donor heart, as
all the required preliminary testing indicated only
mild disease, which was not a concern for transplant.
Yet the hospital’s policy was breached, and this in
itself is a violation of the standard of care. This

speaks to why policies should be routinely reviewed.
It is entirely possible that in the early days of trans-
plant, visual organ inspection was considered essen-
tial, but with experience and more reliable diagnostic
testing, such visual inspections may no longer have
the relevance they once had. 

Nonetheless, the protocol was never changed,
and the transplant surgeon stated a reliance on
that step of the process just as the procuring sur-
geon had relied on the transplant surgeon’s initial
opinion that it was prudent to proceed with har-
vesting the heart. Because the transplant surgeon
trusted the established policy that ensured visual
inspection, he assumed that the heart was healthy
and that he could safely proceed. Had the hospi-
tal changed its protocols to eliminate the visual
inspection at the time of procurement based on
the reliability of diagnostic testing, the process
would have likely dictated that a visual inspec-
tion be completed at the time of transplant prior
to the removal of the patient’s diseased organ. 

Obviously, the transplant surgeon was aware
that the heart he was using was not optimal. He
never gave the patient’s family the opportunity 
to evaluate alternatives and then decide if they
wanted to risk the possibility of continued disease
and/or heart failure or explore the various pros and
cons of an artificial heart, at least on a temporary
basis. In essence, they deprived the patient and
family decision makers of their right to informed
consent.

Clearly, this patient died because the trust he
placed in the hospital and the surgeons was
ignored when the transplant surgeon failed in his
duty of care to properly assess the potential for a
healthy heart and the procuring surgeon failed to
adhere to policy. There is no question that a heart
transplant is a risky procedure with failure likely
to result in death. Modern techniques to assure
accuracy in selection of the organ to avoid rejec-
tion and other predictable complications cannot
compensate for due diligence on the part of the
operative team to follow procedure and to make
accurate assessments. 

The root cause of this man’s death was clearly
the transplant surgeon’s failure to recognize that
the heart that he was to receive most likely would
be inferior goods. From there, the process deterio-
rated further, and this patient and his family paid
the ultimate price. 
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