
Psychiatric Patient Pitfalls in the ED:
What to Catch, When to Release
By N. Beth Dorsey, RN, Esq., and Elizabeth Trende, Esq., Hancock, Daniel,
Johnson & Nagle, PC, Richmond, VA.

ANational Hospital Ambulatory Medical Care Survey indicates that the num-
ber of medical emergency department (ED) visits for psychiatric-related rea-
sons jumped from 17.1 to 23.6 per 1,000 population between 1992 and

2001.1 Just one of those visits led to a $13 million verdict against a defendant (ED)
staff, when a patient who was evaluated in the hospital’s ED, but who was not admit-
ted, returned home and subsequently committed suicide.2 Multiply that figure by 4.2
million, the number of ED visits for which patients were primarily classified as hav-
ing “mental disorders”3 in a recent Centers for Disease Control and Prevention
(CDC) report, and one gets a sense of the magnitude of risks EDs face if their actions
with regard to psychiatric patients are not in compliance with relevant federal and
state laws. 

This article provides an overview of some of those laws, and offers guidance for
EDs seeking to evaluate their policies and procedures with respect to psychiatric
emergencies. The guidance is presented with respect to three key areas: initial
screening of the psychiatric patient in the ED; the decision of whether or not to
admit the patient; and the decision to discharge the patient.

Initial Screening

A patient’s arrival in the ED with psychiatric complaints triggers the ED’s
required compliance with federal law. Any hospital that participates in Medicare
and has an ED must comply with the Emergency Medical Treatment and Active
Labor Act (EMTALA). EMTALA requires that for any individuals who “comes to
the emergency department” and requests treatment, the hospital must “provide for
an appropriate medical screening examination within the capability of the hospi-
tal’s emergency department, including ancillary services routinely available to the
emergency department, to determine whether or not an emergency medical condi-
tion [EMC]…exists.”4 Psychiatric emergencies are included in the definition of
EMC, and interpretive guidelines promulgated by the Centers for Medicare &
Medicaid Services (CMS) demand a certain level of behavioral assessment when
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individual present with psychiatric symptoms: “… the
medical records should indicate an assessment of sui-
cide or homicide attempt or risk, orientation, or
assaultive behavior that indicates danger to self or oth-
ers.”5 If a psychiatric EMC is detected, EMTALA trig-
gers a second requirement, that the hospital provide
treatment to stabilize the patient, or transfer of the
patient to another facility.6

EMTALA guidelines demand that EDs screen, but
offer little guidance as to what a screening must entail.
Federal courts have found violations attributable to
screening inadequacy, generally, in two circumstances:
when a hospital’s screening reflected an improper and
discriminatory motive, or when plaintiffs demonstrated
that a hospital deviated from its normal screening pro-
cedures. Improper motive may be “evidenced by the
fact that the hospital treats patients differently based
upon their characteristics, such as ability to pay, sex,
race, national origin, financial condition, politics, and
social status.”7

Other courts have rejected an anti-discrimination

test in EMTALA, and instead have held that the law is
satisfied so long as hospitals are consistent in their
screening procedures for similarly situated patients:
“[a] hospital has fulfilled the Act’s appropriate medical
screening requirement if its treatment of a patient con-
forms to the hospitals standard screening procedures.”8

A hospital cannot predict to what extent a court will
apply either or both these standards in evaluating an
ED’s compliance with EMTALA, but it should ensure
that the ED is vigilant about maintaining consistent
screening procedures with each psychiatric patient,
each visit. (Disparity may be found in the eyes of the
court, for example, when one patient is screened by an
in-house psychiatrist, but county mental health
employees are called to perform a screening on
another.9) The requirement of consistent, non-discrimi-
natory treatment is particularly important in light of
the fact that patients who visit the ED with psychiatric
conditions often have high rates of recidivism10 (which
could cause ED staff to take their complaints less seri-
ously on subsequent visits), no insurance,11 or demon-
strate behaviors that make screening and diagnosis
difficult. 

Admission Decisions

EMTALA was not intended to be a medical negli-
gence statute; and, indeed, courts have been reluctant
to extend its requirements over questions of medical
judgment.12 However, physicians (who cannot be sued
individually under EMTALA13) and hospitals are
always subject to actions arising under state malprac-
tice laws, in which their conduct may be alleged to
have deviated from the standard of care. When a court
finds that deviation led directly to harm of the patient
or another party, the costs can be substantial. 

The $13 million verdict described in the first para-
graph of this article, Martino v. Illinois Masonic Med.
Ctr., resulted from a state malpractice action, where a
woman who arrived at the ED complaining of severe
depression, but was refused hospital admission, later
committed suicide. While the verdict was reduced by
half in reflection of the patient’s comparative fault, it
is still significant, and remains demonstrative as to the
magnitude of costs hospitals can incur if their failure
to admit a psychiatric patient is viewed as negligent. 

The plaintiff in Martino asserted that the ED staff
deviated from the requisite standard of care during the
process surrounding its decision not to admit the
patient. During screening, the patient had informed the
ED staff that she suffered from bipolar disorder and
had recently been released from a psychiatric hospital.
Rather than obtaining the patient’s psychiatric records
from that hospital, the ED staff considered only the
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information the patient provided them, along with her
statements that she was not suicidal, and released her.
The plaintiff’s expert later testified that the patient’s
history, coupled with her own request for hospitaliza-
tion, should have alerted the hospital that the patient
was a danger to herself.14 Thus, the hospital’s failure to
obtain thorough psychiatric records, which could have
informed its screening and diagnostic process more
effectively, constituted negligent treatment of an unsta-
ble patient. Martino is one of many cases in which ED
physicians were found to have deviated from the requi-
site standard of care when they failed to obtain a psy-
chiatric patient’s records to inform their diagnoses.15 

Stabilization and Release

When a patient presents with an EMC, psychiatric or
otherwise, EMTALA demands that the EMC be stabi-
lized before the patient is released. EMTALA deems an
EMC “stabilized” when “no material deterioration of
the condition is likely, within reasonable or medical
probability, to result from or occur during” the patient’s
release from the hospital.16 The regulations further (but
not entirely) illuminate the point at which a psychiatric
patient may be considered safe for discharge: “[f]or
purposes of discharging a patient (other than for the
purposes of transfer from one facility to a second facil-
ity), for psychiatric conditions, the patient is considered
to be stable when he/she is no longer considered to be a
threat to himself/herself or to others.”17

While the statute and regulations contain some
helpful guidance, they still force ED providers to spec-
ulate; particularly when it comes to predicting the like-
lihood the psychiatric patients will demonstrate
harmful behavior in the future. Even the CMS guid-
ance pertaining to restraint of psychiatric patients con-
cedes that the pathology of a psychiatric emergency is
often unpredictable, and that exacerbation leading to
recurrence must always be regarded as a possibility:
“[t]he administration of chemical or physical restraints
… may stabilize a psychiatric patient for a period of
time and remove the immediate EMC but the underly-
ing medical condition may persist and if not treated for
longevity the patient may experience exacerbation of
the EMC….”18

Determining the “bright line” of when it is “safe” to
let a psychiatric patient leave the hospital is difficult,
but the consequences of a premature release can be
disastrous. Last year, for example, a federal court con-
sidered the case of a Michigan hospital that admitted
and later released a psychiatric patient who subse-
quently murdered his wife.19 The patient in question
presented at the ED with symptoms of physical dis-
tress, as well as threatening behavior. ED physicians

admitted him in order to perform more tests. After sev-
eral days in the hospital, a treating physician docu-
mented that the patient was still unstable, and
recommended that he be transferred to the hospital’s
psychiatric unit. Two days later, over the protests of
his wife, the patient was released. He murdered his
wife 10 days following discharge. 

Representatives of the patient’s wife’s estate subse-
quently filed suit against the hospital and one of the
patient’s treating physicians, alleging violations of
EMTALA and various other negligence claims. The
court denied the hospital’s motion to decide the case in
its favor on summary judgment, and its opinion con-
tained several stunning implications for EDs with
respect to psychiatric patients. 

First, the court denied the hospital’s claim that,
under EMTALA, only the patient who seeks treatment
at a hospital has a right to sue that hospital. The court
held firm to EMTALA’s language, and found that
“‘any individual who suffers personal harm as a direct
result of a hospital’s EMTALA violation may sue.”20

The court went on to eliminate what hospitals may
heretofore have perceived as a legal safety net under
EMTALA — the idea that a hospital’s EMTALA obli-
gations are satisfied once the patient is admitted to the
hospital. Indeed, the CMS regulations provide that
“[i]f a hospital admits [an] individual as an inpatient in
good faith in order to stabilize the emergency medical
condition, the hospital has satisfied its special respon-
sibilities under this section with respect to that individ-
ual.”21 The court, however, called the CMS regulation
“contrary to the plain language of the [EMTALA]
statute,”22 and set forth its own rule: “[a] hospital may
not release a patient with an emergency medical condi-
tion without first determining that the patient has actu-
ally stabilized, even if the hospital properly admitted
the patient.”23

The court offered no guidance on how hospitals
may locate (at least from a legal perspective) that elu-
sive psychiatric stabilization point before releasing a
patient who may have a history of unstable behaviors.
But it did indicate that the hospital’s efforts to defend
its actions were hobbled by its own conflicting
records. Just two days before the patient was released,
a treating physician had expressed concerns that the
patient was psychotic, and should be transferred to a
unit of the hospital for psychiatric inpatients. Two days
later, another physician determined that the patient
was medically stable and released him. At trial, the
plaintiffs produced a witness who testified that the
degree of psychological problems the patient was
experiencing could not have been resolved in two
days. 

The trial’s analysis leaves the question of whether
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the hospital’s case could have been strengthened, had
the treating physicians’ documentation regarding the
patient’s mental status been consistent, and had the
rationale behind their decision to release him been
more thoroughly substantiated in his chart. EMTALA-
related concerns aside, the failure to keep a thorough,
informed record on a psychiatric patient has, in itself,
been regarded as a deviation from the standard of care
for a psychiatric patient.24

Going Forward

These suggestions may help EDs protect themselves
against common pitfalls in the psychiatric screening
and decision process:

• Clear screening procedures must be in place for
psychiatric patients, and those procedures must be
applied consistently.

• A screening should not be considered complete
until a thorough psychiatric history is obtained.
Records from previous providers should always
be requested. 

• Physicians must do more than document their
conclusions with regard to a patient’s psychiatric
condition or stabilization. The rationale behind
those decisions should also be thoroughly
explained in the record. 

• Even though the CMS rule still stands regarding
the end of a hospital’s EMTALA obligations as
soon as a patient is admitted, at least one federal
district court has disagreed with it. In any event,
bad faith admission-and-release should not be
used to avoid liability. 

• Most laws (including EMTALA), refer not to pre-
venting death, but to preventing harm to the
patient or another human being. A patient who is
released on the grounds that he is not a suicide
risk may nonetheless be capable of doing harm,
and hospitals must evaluate this possibility before
his discharge.  
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Reduce Risks from Missed 
Radiological Abnormalities
Liability risk is “substantial”

The cervical spine x-rays of a motor vehicle acci-
dent victim with a chief complaint of neck pain

appear normal, but fractures are later picked up by a
computed tomography (CT) scan. A patient’s small
subarachnoid hemorrhage wasn’t picked up on the ini-
tial read by either the ED attending or the radiology
resident. 

How do you ensure that missed abnormal results
such as these receive the appropriate follow-up in your
ED? If this doesn’t occur, you could be held liable for
the patient’s bad outcome. 

“This departmental interface represents a substan-
tial liability risk to ED physicians,” says John Burton,
MD, residency program director for the Department of
Emergency Medicine at Albany (NY) Medical Center.
“The relationship is typically one where there are two
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separate systems—the emergency department and
radiology. These must be merged to assure an efficient,
clear, and safe medical systems-based practice.”

Your ED also needs a consistent system for commu-
nicating with the patient’s primary care or referral
physician. “Effective communication systems increase
the number of practitioners that review the studies and
findings,” says Burton. “This reduces the probability
of significant misses, or changes in care due to failures
or oversights in the index ED visit.”

Anyone reviewing the studies should document the
elements considered, the decisions made, and the indi-
viduals involved, says Burton. He notes that missed
radiological findings is an area where “delay to diag-
nosis” is frequently alleged in case reviews or suits.
“Failure to treat secondary to the missed diagnosis or
delay to diagnosis is a common element of these cases

in quality reviews or plaintiff suits,” says Burton. 

Follow System to Letter

Clinton MacKinney, MD, MS, a board-certified
family physician delivering emergency medicine ser-
vices in rural Minnesota, says that in his opinion, “a
system that works every time, all the time is key. It
seems to me that liability risk is mitigated if the sys-
tem is followed to the letter.”

“Community standard would suggest that ER
providers occasionally misdiagnose imaging studies.
We are not radiologists,” adds MacKinney. “Thus, risk
occurs not simply with misdiagnosis, but with missed
communication of imaging findings. Risk occurs when
communication between the radiologist and the ED,
and between the ED and the patient, breaks down, for
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When contacted by the radiologist with a discrep-
ancy, what should you do first? Attempt to

make timely contact with the patient and advise them
of the missed finding with instructions and timing for
follow up, says Pete Steckl, MD, FACEP, director of
risk management for Emerginet, an Atlanta, GA-
based emergency medicine management group. 

“The severity of the finding determines the urgency
necessary for follow-up,” says Steckl. “Whereas a
missed distal tuft fracture of the finger can be sent for
follow up with the orthopedist in a few days as long as
it is splinted, a missed 30% pneumothorax would have
to return immediately to the ED.”

Steckl says there should be verbal contact with the
radiologist on all emergent discrepancies with the
physician who will be making patient contact. 

“A common error is for the ED practitioner to call
and leave a message on voicemail and consider that
to constitute patient contact,” says Steckl. “Aside
from obvious patient confidentiality issues—who
knows who will be listening to this confidential infor-
mation?—it is impossible to be certain that the
patient got the message.”

Instead, insist on direct conversation with the
patient or his legal guardian. “At times, the phone
number is erroneous or disconnected. In this situa-
tion, a certified letter should be mailed to the listed
address from the chart,” says Steckl. “If there is a
listed primary care physician, then a call to them noti-
fying them of the finding can be helpful.”

It doesn’t have to be the ED physician who makes

this call, however. “One of our hospitals, a rather high
volume 70,000 visit per year ED, utilizes one of the
nurse managers to contact and inform patients of
nonemergent discrepancies,” says Steckl. 

However, all discrepancies are initially reviewed
by one of the ED physicians who is on shift at the
time. “He reviews and triages the charts, and by pro-
tocol, any emergent discrepancies are to be managed
by him through immediate phone contact. The rest
are then handled by the nurse manager,” says Steckl. 

While all discrepancies should be examined by the
ED physician, notification should be managed either
by the ED physician or a designated licensed profes-
sional depending on acuity, says Steckl. “If the patient
cannot be contacted, further attempts must be made
and documented until the patient is ultimately con-
tacted,” says Steckl. “If, after a preset amount of time,
contact is not achieved, a certified letter of notification
should be mailed to the listed address on the chart.”

Steckl says to document the following:

• Time and date of call(s). 
• Time and date the ED physician or licensed

personnel is contacted by the radiologist about
the discrepancy. 

• Time of attempts at contact of the patient and
timing of ultimate successful contact of patient. 

• Documentation of whom is contacted and what
information regarding the discrepancy was
relayed, along with follow-up recommendations
and timing of follow-up.

Findings Missed? Make Timely Contact with Patient



whatever reason.”
MacKinney says that your ED’s system should

include:
• Documented patient advice, at the time of the

imaging, that the ED provider read is prelimi-
nary only. “This should give the date and time
that the image will be reviewed, and state that if
there is any significant discrepancy, the patient
will be notified,” says MacKinney. “Also, there
should be documentation in the patient’s dis-
charge instructions about the radiologist over-
read system.”

• A tracking system, whether paper or electronic,
in which the radiologist can review the prelimi-
nary read and comment about discrepancy.

• The discrepancy form forwarded to the ED
provider ASAP, noting initial read, over read,
and patient contact information. 

• A clear chain of command stating “who does
what and when” in this process. 

• Documentation of patient contact, with date and
time along with the follow-up plan. 

• A quality assurance system. “Do a periodic
review to ensure that the process is working as
planned: Every patient is advised of a discrep-
ancy and appropriate follow-up occurs,” says
MacKinney.

Here are “must haves” for your ED system, accord-
ing to Pete Steckl, MD, FACEP, director of risk man-
agement for Emerginet, an Atlanta, GA-based
emergency medicine management group:

• A mechanism for relaying ED physician x-ray
interpretations to the radiologist, such that dis-
crepancies between readings can be identified.

“A fail-safe mechanism also should be present
for the radiologist if no ED reading appears on
the form, in which case all significant findings
would be called to the ED,” says Steckl. 

• A radiology discrepancy log present in the ED.
This should document radiologist/ED practi-
tioner discrepancies, actions in response such as
call backs to patient and/or primary care physi-
cians, date of occurrence, date of practitioner
notification by radiology, and date of contact
with the patient or the primary care physician.

• Availability of the original chart to the ED prac-
titioner, who is informed of the discrepancy for
clinical context at the time of patient notification.

• A mechanism for contemporaneous documenta-
tion of patient/practitioner contact within the
chart.

• Processes to assure timely contact in the case of
no answer or wrong number.

• Patient contact performed by licensed personnel.
Steckl says that a “best case scenario” is a process

that assesses personal responsibility to one physician
for each discrepancy, as opposed to passing off respon-
sibility from shift to shift. “The more people involved
in the process, the greater the potential for falling
through the cracks,” he adds. 

Don’t Fail to Close the Loop

Burton says that two issues are of paramount impor-
tance. The first is the process for assuring that
Radiology abnormal reads are available at the time of
the patient encounter, and/or communicated and incor-
porated into the index visit for the patient. 

The other important process ensures that “over-
reads,” studies where the initial radiology impression
or “wet read” is later amended, are incorporated back
to the index visit. This clarifies any change in clinical
care from the decisions made based on the index visit
and initial radiology interpretation.

Burton says that regarding the first process, the eas-
iest solution is a system of “real-time” reads by radiol-
ogy that are immediately communicated to the ED
physician. “The shorter the time from the initiation of
the radiology study to the radiologist interpretation,
the more likely that the ED physician can integrate the
information into the patient’s index visit and clinical
decision-making at the bedside,” he says. 

The ED physician must assure the fastest time to
the radiologist interpretation as possible, along with a
system whereby the ED physician has immediate
access to that read when it has been completed. 

Also, a system should be in place with the most
efficient communication possible between the ED
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physician and radiologist for situations where
increased delays may occur due to time of day, such as
overnight coverage, or type of study, such as one that
requires a specialist. 

“If a situation is in place where the emergency
physician is commonly making decisions based upon
their own interpretations of the radiology studies,, then
the radiologist should have access to the emergency
physician’s impression of the study to assure concur-
rence,” says Burton. 

Audie Liametz, MD, JD, assistant medical director
of the ED and chairman of the ED Quality
Improvement Committee at Mineola, NY-based
Winthrop University Hospital, says he reviews as
many x-rays and CT scans himself whenever possible.
“ Even though ED physicians are not radiologists, the
more you do, the better you get. It is not an official
reading, but I know that I’ve picked up x-ray findings
when a radiology resident didn’t see anything there,
and I say, ‘I want to wait for the official read,’ and not
infrequently I’ve been right.”

Steckl says that he believes errors mainly surround
failure to “close the loop” after notification comes of
an x-ray discrepancy. Lack of repeat follow-up calls
made when contact is not achieved on the initial call
can also be a problem as the ED physician goes off
shift.

“Another error I see is failure to take responsibility
for completing that loop, once ‘tagged’ by the radiolo-
gist,” he says. “I commonly see in our institutions a
tendency to assume another party will take care of this
rather mundane duty of discrepancy follow-up-’Oh,
the midlevel usually takes care of this.’’

Steckl says that once “tagged” by the radiologist as
the practitioner notified, the ED physician can now be
held legally responsible for failure to carry the process
through to completion. 

“This is in part a systems problem where policies
are not in place or routinely followed. Responsibility
remains diffuse and in the end, no one takes responsi-
bility,” says Steckl. 

Another problematic issue involves discrepancies
between what is relayed to an ED physician verbally
over the phone by a reading radiologist, and what is
dictated in the final radiologist report as having been
relayed to the ED physician. 

“This can be critical in cases of unanticipated bad
outcomes. It leads to finger pointing between the ED
physician and the radiologist, as to what information
was and was not discussed. This is a plaintiff attor-
ney’s dream,” says Steckl. 

Steckl says that in his own clinical experience, he
has been surprised to find a number of important clini-
cal findings were included in a much more detailed

dictated report that followed his own brief conversa-
tion with the radiologist. “This has led to insistence at
several of our institutions on faxed ‘wet reads’ from
the radiologist at the time of their interpretation,” he
says. 

Is a Plaintiff Partly at
Fault for Bad Outcome?
“Contributory negligence” lessens liability

When a woman presented to an ED complaining
of a migraine and requesting a narcotic injec-

tion, two nurses and a physician advised this patient
she would need a ride home if she received a narcotic. 

“She told them all that she did [have a ride],” says
Chris DeMeo, JD, a health care attorney at
McGlinchey Stafford in Houston, TX. “Unfortunately,
the patient was not telling the truth and, shortly after
leaving the hospital, she wound up in a single car acci-
dent causing severe injuries.”

In this case, the hospital was found liable in the
ensuing malpractice lawsuit—but so was the patient
herself. “The jury found the patient 50% responsible,
which significantly reduced the defendant’s liability,”
says DeMeo. 

“Contributory negligence” is a defense involving
“the negligent conduct of a patient that is a proximate
cause of, i.e., ‘contributes’ to, his or her injury,” says
DeMeo.

In another case, after a 30-year-old woman died fol-
lowing open-heart surgery, her family sued the cardio-
thoracic surgeon, a pulmonologist, an ED physician,
her primary care physician, and the hospital. The
patient had an EKG which showed some abnormali-
ties, and her primary care physician sent her to a pul-
monologist. 

The pulmonologist was unable to reach a diagnosis
because the patient missed three appointments and
failed to obtain an echocardiogram. The patient later
came to the ED, where she finally had the echocardio-
gram and was advised to return in a few weeks for fol-
low-up treatment. 

“She never followed up with the ED, her primary
care physician, or the cardiologist until her situation
deteriorated three months later and she needed emer-
gency surgery,” says Justin S. Greenfelder, JD, a
health care attorney with Buckingham, Doolittle &
Burroughs in Canton, OH. 

During the course of litigation, the defendants pre-
sented their defense of comparative negligence for
failure to obtain necessary treatment. The plaintiff dis-
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missed the ED physician and the hospital prior to trial,
and reached a small settlement with the primary care
physician. 

“The matter went to trial against the pulmonologist
and cardiothoracic surgeon,” says Greenfelder. “The
pulmonologist was found not liable by the jury, but the
surgeon was found liable. The jury, however, also
found the patient to be 22% comparatively negligent
for failing to follow medical advice, and the verdict
was reduced.”

Liability Is Lessened

Generally, the patient’s contributory negligence will
lessen the physician’s ultimate liability. “When there is
conduct suggesting negligence by the patient, and the
physician pleads and proves such negligence, the jury
will be asked to assign a percentage of responsibility
for the patient’s injury to the patient as well as to the
physician,” explains DeMeo. “Any percentage
assigned to the patient naturally lowers the percentage
of responsibility attributed to the physician.”

“Most jurisdictions recognize some form of the
doctrine of ‘joint and several liability.’ This provides
that if a defendant exceeds a certain percentage of
responsibility, it can be responsible for the entire judg-
ment,” says DeMeo. In Texas, if a defendant is found
to be 51% or more responsible, then it can be made to
pay the entire judgment regardless of the percentage of
responsibility attributed to other persons, including the
patient. 

Negligence on the part of a patient can range from
reckless driving which causes the accident precipitat-
ing the ED visit, to delay in seeking help, to not giving
a complete history if the patient knows or should know
that the issues not disclosed are pertinent to diagnosis
and treatment, to not following physician orders after
discharge. 

DeMeo gives the scenario of a patient presenting to
the ED complaining of chest pain. A workup is done
with borderline results that the physician interprets as
no evidence of acute cardiac illness or other emer-
gency condition. 

The patient is observed briefly, but not as long as
recommended, and sent home with instructions to
return to ED if the pain reoccurs. The chest pain reoc-
curs, but the patient does not return to the ED. The
patient dies later that night of an acute myocardial
infarction (MI). 

If the patient had returned as instructed, there would
have been time to do an emergent heart catheterization
to prevent the MI. The patient’s family sues the physi-
cian for misinterpreting the EKG and other cardiac
workup studies, and for discharging the patient too
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What if ED Patient ‘Fails
to Mitigate’ Damages?

Apatient presents with a traumatic dirty wound
which is not cleaned completely, and is closed

by the ED physician with contaminant still present.
The debris in the wound causes an infection resulting
in tissue loss, which must be repaired by a plastic
surgeon with an extensive skin graft. 

However, the patient does not comply with
instructions for post-surgical maintenance of the
wound which leads to dehiscence, further tissue loss,
another skin graft and increased disability.

In this case, “one hundred percent of the injuries
from closing the dirty wound, including pain, expenses
of the first plastic surgery, and disfigurement associ-
ated with the initial skin graft, will be borne by the
physician,” says Chris DeMeo, JD, a health care
attorney at McGlinchey Stafford in Houston, TX. 

When awarding money for the plaintiff’s injury,
though, the jury should be instructed not to award
any damages for exacerbation of the injury caused
by the patient. Thus, the jury should not award dam-
ages for the second surgery, further disfigurement
and disability.

This is an example of “failure to mitigate,” which
is post-incident conduct by the patient which aggra-
vates the injury caused by the defendant. “In the real
world, though, asking a jury to evaluate a physician’s
conduct against that of the patient is like comparing
apples to oranges,” says DeMeo. “The jury will
expect that the medical professional is in a better
position to prevent an injury.”

Even though each party may have the same
amount of negligent acts, the physician is likely to be
judged more harshly. 

In the above case, for example, the jury may take
the position that the complications following the first
skin graft wouldn’t have happened at all if not for the
initial negligence of the physician in closing the dirty
wound. Therefore, the jury may say that the physi-
cian should be responsible for at least some of those
damages, says DeMeo.

Likewise, in the example of a chest pain patient
dying of a myocardial infarction after being dis-
charged home from the ED, the jury may consider
“the fact the patient received a ‘clean bill of health’
from the first ED visit, the time of day the pain reoc-
curred, and the hassle of revisiting the ED, in excus-
ing the patient’s decision not to return to the ED,”
says DeMeo.   



soon. They allege that if the physician would have
acted on the studies or kept the patient longer, he
would have been in the ED when the chest pain reoc-
curred and could have taken action then.

The ED physician then raises the defense of con-
tributory negligence and argues that if the patient had
returned to the ED as instructed, he would have been
saved. The jury is asked to determine, out of 100%,
how much the physician’s negligence and patient’s
negligence contributed to the patient’s death. 

In a case like this, the jury might find that both par-
ties were negligent and that the damages to the family
are $1 million. “If the jury were to find that the physi-
cian was 50% responsible and the patient 50% respon-
sible, then the physician would be liable for $500,000
rather than the entire $1 million,” says DeMeo. 

Document this about Patient

Contributory negligence is typically argued in ED
cases involving alleged missed MIs with facts that
establish the patient either delayed seeking treatment
or received instruction for follow-up care that was
ignored. Other cases may involve a patient’s failure to
follow a physician’s orders or recommendations, fail-
ure to accept necessary treatment or obtain necessary
tests, missed appointments, checking out against medi-
cal advice, smoking or other activities contraindicative
to the patient’s health if advised to stop. 

Any of these factors, or other activities that show a
patient’s failure to use reasonable care for his/her own
safety and well-being, could become a factor in ED
malpractice litigation. 

“If an ED physician is sued and believes that the
plaintiff may have contributed to his or her own bad
outcome, the physician should notify his or her attor-
ney immediately, who will then have the opportunity
to evaluate this from a legal perspective,” says
Greenfelder. 

In addition, if you see that a patient is clearly non-
compliant with instructions given in the ED, it’s a
good idea to document this. “Good record-keeping is
essential to proof of comparative negligence by a
patient,” says Greenfelder. “ED physicians should doc-
ument a patient’s history of failure to obtain appropri-
ate treatment. Also document any statements by a
patient while in the ED that they do not intend to
obtain necessary tests or follow through on the physi-
cian’s plan of treatment.”

Proceed with Caution

The goal of asserting a contributory negligence
defense is to lower your own individual liability for

the verdict. “However, this defense can backfire if
pursued improperly,” warns DeMeo. “You can hurt
your case if the jury thinks you are picking on the
patient.”

In situations involving the elderly, parents trying to
care for their children, or otherwise “sympathetic”
patients, says DeMeo, “not only could asserting con-
tributory negligence not work to lower your liability, it
may also make you look uncaring, thus provoking the
jury to award higher damages.”

“Pursuing comparative negligence vigorously can
undermine a unified defense. It can expose weaknesses
in your case which will look worse because they are
pointed out by a party whom the jury believes is on
your ‘side,’” says DeMeo. 

With these pitfalls in mind, proceed with caution in
asserting contributory negligence. The defense can be
helpful, though, for patients whom you can prove lied
to ED staff or otherwise withheld vital information
about their condition or situation, patients who are
clear malingerers or who are clearly seeking secondary
gain, and patients who deliberately and unabashedly
defy doctor’s orders. 

“Otherwise, treat evidence linking the plaintiff’s
conduct to the injury as proof that you did not cause
the patient’s damages,” says DeMeo. “Depending on
the evidence, and the composition of the jury, the jury
may find it easier to say no one was at fault, than to
say that the patient was at fault for his or her own
injury.”

J. Peter Kelley, JD, a health care attorney with
Cambridge, MA-based Foster & Eldridge, says that
generally speaking, instead of putting the question of
plaintiff’s contributory negligence to the jury, it is bet-
ter to argue the facts of the plaintiff’s negligence in
closing arguments. 

“We see some risk in directing a jury to answer a
question about the plaintiff’s negligence on the verdict
slip in highly charged and emotional medical cases,”
says Kelley. “We prefer to present the issue of plain-
tiff’s negligence in the broader context of the jury
answering the question of whether the defendant was
negligent.”

The issue of plaintiff’s negligence, if it appears on
the verdict slip, permits the plaintiff to argue that the
defendant is “blaming” the patient for the outcome,
Kelley explains, “which we consider potentially detri-
mental to the defense and the provider.”

No Liability at All?

The legal concept of contributory negligence estab-
lishes that a plaintiff may be partly responsible for his
or her own bad outcome. However, is it possible for
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the patient to be so negligent that the ED physician’s
liability is wiped away entirely?

DeMeo says that most jurisdictions observe some
form of “contributory negligence bar” which provides
a complete defense to the defendant, once the plain-
tiff’s negligence reaches a certain amount. In Texas,
for example, if a patient is found 51% responsible,
then the healthcare provider defendant bears no liabil-
ity at all, not even for the 49% of responsibility
attributed to it by the jury. 

In Ohio, once the jury apportions fault to the plain-
tiff that proximately caused the injury or loss, the court
is to reduce damages recovered by the plaintiff by an
amount proportional to their degree of negligence. If
the percentage of the plaintiff’s negligence is found to
be greater than the defendants, the court will find in
favor of the defendants.

“The effect of the finding of fault on the part of the
plaintiff, therefore, is different from what it was under
the common-law, contributory negligence rule, and it
bars all recovery only if the plaintiff’s negligence
exceeds that of the other tortfeasors,” says
Greenfelder. 

Kelley says that Massachusetts has a “modified”
comparative negligence statute that allows a plaintiff
to recover reduced damages only if his or her negli-
gence is not greater than the negligence of the defen-
dant or the combined total of all the defendants’
negligence. 

“In other words, a plaintiff may be 50% negligent,
but not more, and still recover,” says Kelley. “The
statute does not shift the burden of proof to the plain-
tiff to prove he or she exercised due care. The burden
rests with the defendant to prove the plaintiff’s con-
tributory negligence, in order for the fact finder to
compare the percentage of fault.”

How Do You Handle 
Incidental Findings?

ACT scan of your abdominal pain patient is nega-
tive for appendicitis, but the radiologist finds a

cystic lesion in the kidneys. 
“It really has no bearing on my emergency care of

this patient, but it needs to be followed up on,” says
Audie Liametz, MD, JD, assistant medical director
of the ED and chairman of the ED Quality
Improvement Committee at Mineola, NY-based
Winthrop University Hospital. “The radiologist may
be worried about getting sued and may tend to over-
call things, so it could be nothing. But it might be
something.”

If the patient is still in the ED, you can inform them
of the finding, then note in your discharge instructions
that they were informed to follow up with their pri-
mary care physician. If they don’ t have one, give them
a referral. Then document these actions.

“The patient is now responsible for following your
instructions. If they choose not to, you are afforded
some protection under the concepts of contributory
negligence and comparative negligence. In essence,
this says that patients are responsible for following up
on the care and instructions the practitioner provides
them,” says Liametz. “Failure to do say may negate or
reduce any potential monetary award.”

Regardless, the ED physician is put in a position of
being “a quarterback to decide what followup is
needed, based on an incidental finding,” says Liametz.
“And if the patient has a private doctor, should you be
faxing the information to the private doctor? It gets
really confusing and time consuming.”

Another scenario involves a chest pain patient sent
home from the ED because an x-ray didn’t show pneu-
monia or pneumothorax, so you diagnose muscu-
loskeletal chest pain or bronchitis. The next day, the
official reading comes back and shows a calcification
in the left upper lobe which may be tuberculosis and
needs followup with a CT scan. 

“Who is getting that report?” asks Liametz. “The
ED doctor sent the patient home. It might come back
to the ED as an x-ray recall, but somebody now needs
to pull the record to see if the doctor made a notation
about this, which they likely didn’t do, and that it
needs to be followed up on. Think about the resources
that this takes from the institution.”

Also, whoever is designated to make this effort-
whether the director of the ED, a nurse who does qual-
ity control, or the physician’s assistant working in the
ED fast track, must do so while he or she is busy
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working with acutely ill patients in their care today. 
“In some cases, maybe that incidental finding on a

re-call won’t ever be communicated and/or it gets
lost,” says Liametz. “Then two years later, the patient
is diagnosed with lung cancer. The plaintiff’s attorney
goes back and looks at the ER record from two years
ago, finds it, and asks, ‘Who communicated this to the
patient or doctor?’”

Another scenario involves missed fractures. The
ED physician may read the film and say it’s negative
and later on, the radiologist says it’s positive. The
patient has already been discharged. “In the old days,
the ED physician would make a reading and the radi-
ologist would read it, and either concur or disagree,”
says Liametz. 

“But now, when the radiologist is reading not in
the ED but in a remote location, it may get lost in
cyberworld and the concordance between the ED
physician’s and the radiologist’s interpretations may
not be there. So then, hopefully an x-ray recall will
make its way down to the ED, and then somebody
has to process and act on it.”

Some EDs keep the x-ray recall forms in the
department, but Liametz says that these should be
sent to medical records to become part of the “offi-

cial” medical record. “So if two years down the line,
the plaintiff’s attorney does subpoena the chart, they
will see there was a missed fracture. But it will be
noted in the record that there was action taken on it,”
he says. “It’s documented that the patient was told to
followup with an orthopedist.”

Electronic medical records may make this process
easier, since an addendum about a missed or inciden-
tal finding can be added with less effort. “In the
paper world, if I work today and after I’ve docu-
mented my record and I’m gone for the day, and the
x-ray recall comes back, somebody has to physically
get that chart to add the addendum,” Liametz
explains. 

The issue is making sure that it is documented that
the information was communicated to the patient. “If
it gets lost and the form is never made part of the
official medical record, somebody could say you
never did it,” says Liametz. “But if you have it writ-
ten somewhere and it’s part of the medical record that
it was communicated to the patient, that is a very
good defense. You can say, ‘Not only did we go out
of our way to communicate incidental findings, we
told you what to do about it.’”
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6. Which is recommended to reduce risks involving missed
radiologic abnormalities?
A. Communication systems which aim to decrease the

number of practitioners that review the studies and
findings.

B. Omitting any documentation of patient advice at the
time of the imaging that the ED provider read is pre-
liminary only.

C. A system of “real time” reads by radiology that are
immediately communicated to the ED physician. 

D. Avoiding comparison of what the radiologist relays
over the phone to the ED physician verbally with the
final report that is dictated by the radiologist.

7. Which is true regarding contacting a discharged patient
about missed radiological findings?
A. The urgency of follow-up should be based on the

severity of the finding.
B. A message left on voice mail by the ED physician

constitutes patient contact.
C. A certified letter does not need to be sent if the avail-

able phone numbers are erroneous or disconnected.
D. Under no circumstances should an ED nurse manager

be the one to contact the patient to inform them of
nonemergent discrepancies. 

8. Which is true regarding a defense of contributory negli-
gence in the event of ED malpractice litigation?
A. Any percentage of responsibility assigned to the

patient generally lowers the percentage of responsibili-
ty attributed to the physician.

B. A contributory negligence defense should always be
aggressively pursued, even with “sympathetic”
patients.

C. It is almost always advisable to put the question of the
plaintiff’s contributory negligence to the jury directly,
by asking the jury to answer this question on the ver-
dict slip.

D. Even if a patient’s negligence does not exceed that of
the other tortfeasors, the healthcare provider defendant
bears no liability at all.

9. Which may constitute contributory negligence on the part
of an ED patient?
A. Failing to give a complete history, if the patient knows

the issues not disclosed are pertinent to diagnosis and
treatment.

B. Reckless driving which causes an accident precipitat-
ing the ED visit.

C. Delay in seeking treatment.
D. Any of the above.

10. Both EMTALA and CMS guidelines on restraint of psy-
chiatric patients require ED providers to speculate on the
likelihood of a patient demonstrating future harmful behav-
ior.
A. True
B. False  

Answers: 6. C, 7. A, 8. A, 9. D, 10. A
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