
EMTALA Headed to the Supreme Court?
Michigan hospital petitions U.S. Supreme Court to overrule the Sixth
Circuit Court of Appeals and declare finally that admission ends the 
application of EMTALA

By Robert A. Bitterman, MD, JD, FACEP, Contributing Editor

Whether the Emergency Medical Treatment and Active Labor Act
(EMTALA) ends upon admission or extends indefinitely until the admit-
ted patient is eventually discharged or transferred has been debated by

the courts, government agencies, and EMTALA pundits for years without defini-
tive resolution.1,2

In the early 1990s, courts held that EMTALA’s duty to stabilize continued to
apply throughout the patient’s entire stay in the hospital, no matter how long.3,4

The Centers for Medicare and Medicaid Services (CMS), the agency charged by
Congress to write EMTALA regulations, never touched the issue until the U.S.
Supreme Court case of Roberts v. Galen in 1999,5 which tangentially involved the
issue of EMTALA’s application to inpatients. At that time, the U.S. Solicitor
General advised the Supreme Court that CMS would draft regulations opining on
whether EMTALA applied to inpatients.5,6

CMS published the proposed regulations in 2002, expressing its intent to apply
EMTALA to inpatients.7 But CMS reversed itself shortly thereafter, and in late
2003 published final regulations holding that EMTALA ended when the patient
was formally admitted to the hospital.6,8 In the interim, CMS had been pounded by
the medical community, particularly hospitals (which had the most to lose), and a
number of courts had ruled that EMTALA did not apply after admission. CMS
ultimately endorsed the logic of two appellate court opinions on the matter, partic-
ularly the Ninth Circuit case of Bryant v. Adventist Health System.9,10 Nonetheless,
CMS still believed hospitals would attempt to circumvent EMTALA by admitting
patients and then immediately transferring the uninsured to avoid the cost of pro-
viding stabilizing treatment.7 Thus, its regulation included a “good faith” require-
ment that the hospitals actively endeavor to stabilize patients with emergency
medical conditions (EMCs) after admission.11

In the years that followed, CMS’s proclamation, or “admission defense,” for
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hospitals, as it became know in the malpractice arena,
withstood the inevitable assault from the plaintiffs’ bar.

The courts decided that EMTALA does not “reach
into the hospital room of a patient admitted” because
such an interpretation would turn the law into a federal
malpractice act;12 and the duty to stabilize or transfer
must be cut off at some point, so once a hospital and
physician–patient relationship and state law liability
were established, EMTALA liability was terminated.13

Most courts simply accepted CMS’s interpretation
of the law as gospel.14,15,16,17,18 Others, such as
Anderson v. Kindred Hospital and Preston v. Meriter,
extensively analyzed whether CMS actually had the
authority to promulgate regulations on the issue and
whether its interpretation was consistent with the
statute and legally binding upon the judiciary.19,20 The
courts found that Congress had expressly delegated to
CMS rule-making powers with respect to EMTALA,
and determined that there was a rational basis for its
decision that was not “arbitrary or capricious” and was
therefore valid. The courts specifically cited CMS’s

deliberate approach to its decision making, including
publishing a proposed regulation, accepting comments
from the provider and legal communities, considering
the case law on the issue, and that CMS’ decision was
not “manifestly contrary to the statute.”19,20

Moses v. Providence Hospital and Medical
Centers, Inc.

Then came the Sixth Circuit case of Moses v.
Providence Hospital which muddied the waters once
again.21,22 Twice before, in 1990 and 1997, the Sixth
Circuit Court of Appeals had held that admission does
not end EMTALA.3,23 But both cases occurred before
CMS published its final rule stating that EMTALA did
indeed end when the hospital admitted the patient in
good faith. 

The Sixth Circuit stuck to its own interpretation of
EMTALA and overruled CMS. It held that the CMS
regulation was contrary to EMTALA’s plain language,
which requires a hospital to “provide ... for such fur-
ther medical examination and such treatment as may
be required to stabilize the medical condition.”21,24

Therefore, the court held that the hospital was required
under EMTALA not just to admit patients with EMCs
to the inpatient setting, but to actually treat them in
order to stabilize them, so that at the time of discharge
no further deterioration of the EMC was likely.21,24,25

The hospital sought a rehearing with the full Sixth
Circuit, but was denied. One judge dissented and
noted that the court had “perpetuated a serious con-
flict between our circuit and the Ninth Circuit, the
Fourth Circuit, the federal regulations, and the vast
majority of lower court decisions.”26 He further
stated, “Our panel decision misconstrues EMTALA,
making it a general federal malpractice statute, rather
than an act limited to emergency room screening and
stabilization.”26

Up until the Moses case, virtually all federal district
and appellate case law had upheld CMS’s interpreta-
tion and regulation as legitimate and legally binding.
Providence Hospital, therefore, petitioned the US
Supreme Court late in 2009 to accept the case and
finally, once and for all, settle the issue of whether
EMTALA applies to admitted patients. 

Providence Hospital and Medical Centers,
Inc. v. Moses

Only once before, in the Roberts v. Galen of
Virginia case, which was another Sixth Circuit case,
had an EMTALA issue reached the U.S. Supreme
Court. In Roberts, a multiple trauma patient had been
in the hospital for eight weeks and the Sixth Circuit
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allowed the plaintiffs to sue the hospital under
EMTALA for allegedly discharging the patient in an
unstable condition. (Remember that all “discharges”
from a hospital, whether from an ED or the inpatient
setting, are legally defined by EMTALA as “transfers,”
and the hospital’s duty, if it has the capability to do so,
is to provide sufficient treatment such that the patient
is “stabilized” at the time of transfer.)3,5,23,27

The hospital appealed the Roberts decision to the
Supreme Court. It lost the case on other grounds, but
one of its arguments was that EMTALA was not meant
to apply to inpatients or extended stays in the hospital.5

The Supreme Court, however, refused to decide
whether EMTALA applied to inpatients, stating that the
issue had not yet been “sufficiently developed below
[in the trial or appellate courts] for us to assess the
argument.”5

Now the issue is certainly ripe for consideration by
the high court. It has recently been listed among the
cases up for consideration at the Justices’ private
Friday conferences,28 and on Jan. 25, 2010, possibly
foretelling that the Supreme Court may accept the
case, the Court invited the U.S. Solicitor General to
file a brief expressing the views of the United States
on the matter.29

Providence Hospital’s Position. The hospital is
asking the court to do three things (beyond accepting
the case):

1.) Reject the ruling of the Sixth Circuit and accept
the rulings of the Fourth and Ninth Circuits, as well as
those of the plethora of state courts and lower federal
courts that have all held that EMTALA ends upon
admission.30

2.) Hold that CMS’s regulation clarifying that
EMTALA is inapplicable to hospital inpatients is valid.

3.) Hold that the regulation applies retroactively.30

The care of the patient in this case occurred before
CMS issued its final rule in September 2003.21

Thus, even if the court decides the CMS regulation
is valid, it is of no benefit to the hospital unless it can
also convince the court to apply the regulation retroac-
tively — which it customarily does when an agency’s
clarifying regulation does not replace a prior agency
interpretation on point.31 The Wisconsin Supreme
Court directly addressed this issue last year, citing
U.S. Supreme Court precedent, and did find that
CMS’s regulation applied retroactively.20 Moses argues
that the 2003 final regulation replaced the 2002 pro-
posed final rule,32 but a “proposed” rule doesn’t count
as a prior agency determination. There clearly had
never been any previous CMS written opinion on the
applicability of EMTALA to inpatients.

The hospital points out that the Sixth Circuit extends
federally mandated hospital services far beyond

Congressional intent of preventing economic discrimi-
nation in the emergency department (ED), in effect cre-
ating a “super federal malpractice statute superimposed
upon and displacing state common law.”30

Furthermore, EMTALA was meant to attach a duty
to treat, a duty that was conspicuously absent under
most state laws and federal law, and once that duty
attached EMTALA was no longer necessary. Upon
admission, a doctor–patient relationship and a hospi-
tal–patient relationship was established, and thus any
failure to treat thereafter was subject to ordinary state
malpractice law or legal abandonment theories. Also,
numerous Medicare conditions of participation pro-
tected all hospital inpatients, even if they were not
covered under Medicare. 

Moses’s Position. Moses contends this is a case that
directly implicates the antidumping policy behind
EMTALA, because the hospital terminated the patient’s
inpatient treatment when it discovered that his insur-
ance would not pay any part of that treatment.32

She notes that the screening section of EMTALA
refers to care in the ED, but that the stabilization sec-
tion refers to the “hospital,” not just the ED.32 Moses
also contended that the statute defines its key words
and phrases without confining them to the ED setting.
Thus, for example, the term “transfer” is defined in
EMTALA as “the movement (including the discharge)
of an individual outside a hospital’s facilities.” [Citing
42 U.S.C. §1395dd(e)(4) (emphasis added).32

Furthermore, Moses stated that “Congress could
have limited the reach of EMTALA’s anti-transfer pro-
vision to the actions taken within an emergency
department by specifying that the word ‘transfer’
encompasses only a transfer from a hospital’s emer-
gency department. But, Congress did not so limit the
anti-transfer provision of EMTALA.”32

Regarding CMS’s regulation, Moses viewed it
appropriate for the Sixth Circuit to reject administra-
tive constructions which are contrary to clear
Congressional intent. To paraphrase the First Circuit,
inpatient dumping “is equally as pernicious as what
occurs in emergency departments, and we are unpre-
pared to say that Congress did not seek to curb it.”33

Moses contends that CMS’s vacillation and reversal
of its proposed rules extending EMTALA’s stabiliza-
tion requirements to patients who were admitted to the
hospital highlight the fact that the language of
EMTALA does not readily lend itself to the conclusion
that the Act has no application whatsoever once a
patient is admitted to the hospital.

However, Moses’s allegation that the discharge of
the patient was motivated by the hospital’s payment
concerns, for which EMTALA should provide a rem-
edy, may be an argument better posited under the
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“good faith” exception of CMS’s regulation.
Amicus Brief of the Michigan Health and

Hospital Association. The Michigan Health and
Hospital Association filed a brief urging the Supreme
Court to take the case.34 Its primary argument is that
the Sixth Circuit’s ruling greatly expands the civil lia-
bility of hospitals, which would significantly and
adversely impact Michigan’s community hospitals,
which are already suffering under the burden of
uncompensated care for the uninsured.

Additionally, it would markedly expand the hospi-
tals’ regulatory liability, exposure to civil monetary
penalties, and potential exclusion from the Medicare
and Medicaid programs. 

Furthermore, only Michigan’s hospitals (and others
in the 6th Circuit — Ohio, Kentucky, and Tennessee)
would suffer these greater obligations and burdens
under EMTALA; with the rest of the country unen-
cumbered and thus at a competitive advantage. 

Ramifications of the Court’s Decision

There are enormous consequences at stake for hospi-
tals, physicians, and patients depending upon whether
the Supreme Court hears the case and what it ulti-
mately decides on the merits of the issues presented.
(See Table.)

• Regulatory and civil liability of hospitals. If the
law applies to inpatients, it markedly expands hospital
liability under federal law.35 All current “premature
discharge” malpractice claims would be recast as fed-
eral “failure to stabilize” claims under EMTALA, and
the hospital would be directly liable for any negligence
of the admitting / discharging physician, moving hos-
pitals ever closer to pure enterprise liability under fed-
eral law. Furthermore, the individual states would be
stripped of their sovereign right to determine for them-
selves the balance necessary between tort remedies or
protections to ensure availability of access to care for
its denizens.

Note that EMTALA is already a federal malpractice
act for emergency medicine; every patient we diagnose
with an EMC and treat and release from the ED is sub-
ject to an EMTALA failure to stabilize claim against
the hospital (because when we “discharge” the patient
we have actually transferred them under the law, and
the stabilization question is an objective one, subject to
the battle of the experts exactly like ordinary malprac-
tice — “Dr. Emergency Physician / Mr. Hospital ...
you should have given that anaphylaxis patient one
more dose of epinephrine and one more liter of fluid
before discharge, therefore you violated EMTALA for
failing to stabilize the patient before discharge.”). 

Also, contrary to CMS regulations, EMTALA

would apply to all inpatients with an EMC, including
those who did not have an EMC upon admission but
developed one while in the hospital, and not just those
admitted through the ED. All direct admits would be
subject to EMTALA at the time of discharge if an
EMC was diagnosed before or during the time of
admission. 

One very important point to note, however, and
especially relevant to defense lawyers, is that
EMTALA’s duty to stabilize applies ONLY at the time
of transfer (or discharge). Therefore, the typical “fail-
ure to stabilize” claim plaintiffs try to bring against
hospitals for failing to stabilize patients admitted
through the ED will fail because either the patient died
in the hospital (even if due to negligence in stabilizing
the patient), in which case the law does not apply (read
the definition of “transfer” — it specifically excludes
patients who leave the facility dead); or stabilizing
treatment failed or was done negligently such that the
patient suffered a bad result, but by the time the patient
was ultimately discharged days or weeks later, the
patient was by then stable to head to the nursing home.
In other words, no matter how negligently the hospital
or admitting physicians failed to stabilize / save the
patient during the initial crisis at the time of admis-
sion, the only time this issue of stabilization under
EMTALA comes into play is at the time the patient
actually leaves the hospital — it is irrelevant for pur-
poses of compliance with EMTALA what the hospital
did or did not do for the patient prior to the time of
discharge / transfer. It is only the condition of the
patient at the time of discharge or transfer that matters
(stable or unstable at that point in time).

On the regulatory side, every inpatient discharge
would be subject to second guessing retrospectively by

28 ED LEGAL LETTER / March 2010

• Application of EMTALA to all hospital inpatients,
including elective admissions, direct admits, and
patients admitted via the ED 

• Hospitals become directly liable for medical 
decisions of their medical staff

• Federal malpractice act for hospitals, in addition
to state malpractice liability

• Ability of plaintiffs to circumvent certain state tort
reforms

• Greater exposure to civil monetary penalties or
exclusion from Medicare / Medicaid for both 
hospitals and physicians

• Higher-level hospitals may be required to accept
transfers of inpatients with emergency 
conditions, not just patients from other EDs.

Table. Potential Ramifications of Supreme
Court Decision on the Moses Case



CMS on whether the hospital violated EMTALA, each
case subjecting the hospital to potential civil monetary
penalties and termination from Medicare and
Medicaid.36 Family complaints that the hospital “dis-
charged grandma too soon” would now be investigated
by CMS. Plaintiff attorneys would file a complaint
with CMS and let CMS conduct an intensive investiga-
tion, crawling all over the hospital for three days at
significant cost of both time and money to the hospital
but none to the attorney, and later obtain all of CMS’s
materials under the Freedom of Information Act. 

• Duty to accept transfers — EMTALA’s non-
discrimination requirement. If the Supreme Court
upholds the Sixth Circuit’s interpretation, it would also
void CMS’s 2008 regulation holding that hospitals are
not required to accept inpatients in transfer from other
hospitals.37 Neither side to the case notes this key
issue, which could be a huge burden to academic and
tertiary hospitals. If EMTALA continues through
admission until discharge, CMS loses its basis for
claiming that hospitals do not have to accept inpatients
with an EMC in transfer.38,39

Presently, under CMS’s regulations, a higher-level
hospital can refuse to accept an inpatient with an
emergency condition in transfer solely on account of
insurance status, which is exactly the type of economic
discrimination that EMTALA was originally enacted
to prevent. 

• Consistency of interpretation of federal law —
EMTALA. The primary reason the court may accept
the case is to resolve a split in interpretation of the law
by the circuit courts of appeal. The court can’t allow
one interpretation of federal law for the 6th circuit
states of Michigan, Ohio, Kentucky, and Tennessee
and a radically different interpretation for every other
state in the country. There is already way too much
inconsistency in interpretation and enforcement by the
ten regional offices of CMS; but the liability conse-
quences are much greater for hospitals in the civil area
than in the regulatory arena. 

• Authority of CMS. The court needs to settle the
issues of whether CMS’s regulation on application to
inpatients is valid and whether it applies retroactively.
Not precisely before the court, but which may be
determined by implication, is whether CMS’s regula-
tion stating that other hospitals don’t have to accept
inpatients with emergency conditions in transfer is a
valid interpretation of EMTALA’s transfer acceptance
requirement. Is an accepting hospital’s duty under the
law independent from the sending hospital’s duties
under the law, or is it contingent on the sending hospi-
tal’s duties? 

• Should the Supreme Court hear the case?
Absolutely, to finally settle all the major issues enu-

merated above after 25 years of ambiguity. Hospitals
and physicians, but particularly hospitals, desperately
need definitive “bright lines” on when EMTALA does
or does not apply. Patients need to access to emer-
gency specialty care; will EMTALA protect them from
economic discrimination?

The most desired outcome may be for the Supreme
Court accept the case, and decide that EMTALA does
indeed end at the time of admission for the admitting
hospital, but that other hospitals still have an indepen-
dent duty to accept medically indicated transfers of
inpatients who have an emergency condition that the
admitting hospital is unable to stabilize. 

That way EMTALA’s reach is consistent with
Congress’s intent to prohibit economic discrimination
against patients in the throws of an emergency, but not
usurp state malpractice laws entirely and create a gen-
eral federal malpractice act. Admitted patients would
still be protected by state laws and other Medicare
laws, since admission establishes a hospital-patient
and physician-patient relationship and the attached
legal duties of those relationships. 

Moses would still have her day in court to prove the
physicians / negligently discharged the patient under
ordinary malpractice laws, or to prove under
EMTALA that the physicians / hospital did not act in
good faith to stabilize (or economically “dumped”) the
patient during his inpatient stay. 
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Does Posting Wait 
Times Impact Legal 
Risks for EDs?
Response to online ‘wait clocks’ generally good,
but drawbacks possible

Some EDs are now offering online updates on
current wait times, with the stated expectation
that patients will use this information to make

better decisions on where to go for care. Opinions
vary, though, as to whether these real-time “wait
clocks” posted on web sites could potentially increase
or decrease legal risks for EDs.

Middlesex Hospital in Middletown, CT, has been
posting door-to-doctor times for its three EDs since
September, 2009. (To view current wait times, go to
www.middlesexERtime.com.)

“The response from the public has been 100% posi-
tive,” reports Michael Saxe, MD, FACEP, chair of the
department of emergency medicine at Middlesex.
“They appreciate having the information in advance.
Sometimes, patients use the posted times to decide
which of our three EDs to go to, for problems that are
not life-threatening.”

Saxe says that he is aware of only one complaint
from a patient, whose wait ended up being consider-
ably longer than the posted time because a critical
patient arrived just after he did. He adds that he does-
n’t think that the posted wait times could be used
against the ED in the event that a malpractice lawsuit
is filed. 

“We have disclaimers on the website stating that the
posted times are not guaranteed, and are only esti-
mates,” says Saxe. “I am not aware of any lawsuits of
this sort. In fact, by posting the times, our hope is that
non-emergent patients will basically triage themselves
to the ED with the shortest waiting time. Some do this.”

Ideally, this would reduce disproportionate surges in
patient volume at any one ED. “When we reduce the
surges, we are able to better match ED beds and staff
to patient demands,” Saxe says. “This reduces waiting
and reduces patient dissatisfaction. And I predict it
will reduce lawsuits.”

S. Allan Adelman, JD, a health law attorney with
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Adelman, Sheff & Smith in Annapolis, MD, says that
he thinks it’s unlikely that posting wait times would
reduce legal risks for EDs. 

“Even if a patient is told that a wait time is three
hours, if that patient is in critical condition when they
arrive and is not promptly evaluated and treated
according to accepted standards of care, having told
the patient there is a long wait time is not going to
save the hospital from a malpractice claim,” he says.

Another Layer of Transparency

Wayne Guerra, MD, MBA, chief medical officer
and co-founder of Lakewood, CO-based Healthagen
LLC, notes that it’s commonly accepted that about half
the ED visits across the country are unnecessary,
meaning that the patients could have been treated in
other health care settings. In part to address this, his
company developed an iPhone / Android application
and a web site for individuals to get information on
their symptoms and local facilities, including wait
times for some EDs. (For an example, go to
http://www.itriagehealth.com/search/providers and
search the zip code “33180.”)

“I can understand some of the initial concerns. But
personally, I think it’s rather short-sighted [to assume]
that giving wait times is going to prevent people from
being seen,” says Guerra. “If it says that the waiting
time is 65 minutes, it’s unlikely that a patient with
chest pain will decide not to be seen.”

Guerra says that wait times are “just one more layer
of transparency that we need to give patients. If there

are two ERs and one is farther but there is no wait, we
should help people to make that decision. That is good
information to have, just as we give them information
about the quality of the facility.”

Adelman says, though, that he would expect a
patient suffering from a serious condition is either
going to be taken to the nearest hospital by ambulance,
which means that posted wait times are meaningless,
or the patient is simply going to go to the nearest hos-
pital on his own and expect immediate treatment
regardless of the wait time posted.

“If you think you are having a heart attack, or have
been injured and are bleeding profusely, I would think
almost every patient is going to go to the nearest ED
and expect prompt treatment, and not really shop
around based on posted wait times,” Adelman says. 

However, Guerra says that he received a patient tes-
timonial involving a man calling 911 because his part-
ner collapsed. While they were waiting for help, the
man looked up the shortest ED wait time. When the
paramedics arrived, he asked them to go there. “And
they did. So this information is being used to make
decisions. Just like any other tool, there are scenarios
where it potentially could be misused,” says Guerra.
“But keeping patients uninformed is probably worse
than giving them the information.”

What Are the Risks?

David C. Seaberg, MD, an attending emergency
physician with Erlanger Health System in
Chattanooga, TN and former residency director and
chairman of the department of emergency medicine at
the University of Florida, says that he sees several
potential legal liabilities if ED wait times are posted.
First, if someone with a life-threatening illness or
injury bypasses an ED due to the perceived waiting
time and has a negative outcome due to the delay in
treatment by going to a different ED, the first ED may
have some liability. 

“Triage is a complex process, not likely understood
by the public. Therefore, posting waiting times can be
misleading,” says Seaberg. “If someone has a life-
threatening illness or injury, an emergency physician
will see that person no matter how busy the ED may
be, or how long the perceived waiting time may be.”

Another question, though, is whether anger over a
wait time longer than “advertised” could make a
patient more likely to sue the ED. 

“I have always felt that a key ingredient in medical
malpractice cases is failing to meet patients’ expecta-
tions when there is a bad outcome,” says Adelman.
“So, if there is a bad outcome as a result of an ED
visit, and the patient feels like they were misled about
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the amount of time it would take to get treatment, that
could be a significant factor in the patient’s decision to
pursue a malpractice claim.”

Adelman adds, however, that failing to see a patient
within the posted wait time, in and of itself, should not
have any effect on the outcome of a malpractice claim.
To do so, the plaintiff would have to show that there
was a bad outcome due to an inappropriate delay in
treatment, that the patient came to the ED in reliance
on the posted wait time, and that the patient was not
seen within the posted waiting time due to the negli-
gence of the hospital.

“Nevertheless, you can certainly expect that plain-
tiffs’ attorneys will make a big issue in front of a jury
about the hospital’s failure to live up to the representa-
tions it made about waiting time,” says Adelman. “The
hospital will be put on the defensive to explain why
there was a good reason the patient was not seen
within the posted wait time.”

In short, if an ED wait time is not posted, the plain-
tiff is the position of having to show that the standard
of care was not met because a patient was not evalu-
ated and treated within a reasonable time based on the
patient’s condition. If the ED wait time is posted, this
gives the plaintiff “a tangible benchmark to refer to,
rather than a subjective standard,” says Adelman. 

End-run around EMTALA? 

Seaberg says there may be some liability if, by post-
ing waiting times, you give the impression of “coerc-

ing” patients to leave your ED before doing a medical
screening examination as required by the Emergency
Medical Treatment and Active Labor Act (EMTALA). 

“All patients should receive a timely medical
screening exam, regardless of how long the ‘waiting
time’ might be,” says Seaberg. “The concept of triage,
medical screening exams, and waiting times are con-
fusing to the public. Therefore, I feel it is best for
emergency departments to not post these times. It may
be more appropriate for urgent care centers, but not
EDs.”

One important consideration, according to
Adelman, is that hospitals posting ED wait times need
to be sure that the information is not posted in a man-
ner that is deceptive or misleading, or that creates
unreasonable expectations that cannot be met. For
example, information should not be posted that indi-
cates the wait time is only 30 minutes, when that only
measures the time until the patient is brought back to
into an ED bed. In reality, it may be much longer
before the patient is seen by a physician or other
appropriate healthcare provider.

Patient satisfaction problems are more likely than
legal problems, though, if posted wait times aren’t met. 

“Posting wait times does not change a hospital’s
obligation to promptly provide a screening examina-
tion as required by EMTALA, and then to treat the
most seriously ill patients first,” says Adelman. “The
hospital should effectively screen arriving patients to
be sure that seriously ill patients are seen promptly,
regardless of the posted wait time.”
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Anumber of EDs currently post their current
wait times online, but some take it a step fur-
ther by charging patients a fee to “hold their

place” in line before they arrive. For example, by
paying a fee of $24.99, patients are guaranteed to be
seen in 15 minutes or less at Emory Adventist
Hospital’s ED in Smyrna, GA, or the visit is free. 

Michael Saxe, MD, FACEP, chair of the depart-
ment of emergency medicine at Middlesex Hospital
in Middletown, CT, which posts wait times, says that
his ED looked into implementing a similar approach,
but ultimately decided not to pursue it. “I don’t feel
comfortable charging a fee for this,” he says.

S. Allan Adelman, JD, a health law attorney with
Adelman, Sheff & Smith in Annapolis, MD says that
he views the practice as “a public relations and a

legal disaster. The concept of better, faster healthcare
for those who can pay more, which means slower
healthcare for those who can’t, is entirely inconsis-
tent with the fundamental principles on which our
tax-exempt charitable hospital system is founded,”
says Adelman. “This elitist approach will undoubt-
edly bring scrutiny from regulators and legislators.”

Moreover, Adelman says that in his opinion, giv-
ing one patient a preference for monetary reasons
necessarily means delaying treatment for other
patients who don’t pay more, and “is a pretty clear
EMTALA violation. Further, if someone who can’t
pay the $25 has a bad outcome, you can be assured
the patient’s attorney will have a field day with such
a system in front of the jury in the malpractice
case.” ❖

Asking for $$ for Quicker Care? You’re Asking 
for a ‘Legal Disaster’



Adelman says that most importantly, hospitals need
to have an effective triage and screening examination
process which ensures that seriously ill patients are
seen promptly to avoid having a patient’s condition
deteriorate while waiting.  

In Adelman’s view, it’s unlikely that EDs will be
accused of using posted wait times as a way to dis-
courage patients from coming to be seen. 

“I would expect that hospitals are using posted
waiting times as a means to encourage patients to
come to the ED, not discourage them,” he says. “That
means that hospitals with long wait times are probably
not going to be posting them. If the wait times posted
are accurate, I find it hard to believe that the govern-
ment would conclude that they were posted to discour-
age patients from coming to the ED. They would have
an even harder time proving that it was actually the
result of posting wait times.”

Posting wait times for patients to see before they
come to the ED is really no different than telling peo-
ple after they arrive in the ED how long it will be
before they are going to be treated, adds Adelman.

“The fact that you tell someone that you have a
three-hour backlog should not be seen as an EMTALA
violation if you really have a three-hour backlog, and
you promptly screen the patient and then provide fur-
ther evaluation and treatment based on the severity of
their condition and the likelihood that they will suffer
harm if treatment is delayed,” says Adelman. 

In other words, the “current” wait time should refer
to the wait time being experienced by patients who do
not require immediate treatment. 

Take these Precautions

Adelman says patients should be made aware of
how waiting time is measured. Does it refer to the time
the patient registers in the ED until they are first exam-
ined? The time before the patient is brought back into
the treatment area and put in a bed? Or the time
between registration and when the patient first receives
an examination by clinical personnel? 

“Do not use artificially low times like the time
between arrival at the ED and an initial screening or
triage examination,” says Adelman. “These may be
done within a few minutes, but then definitive exami-
nation or treatment does not occur for hours.”

Also, make patients aware that the wait time posted
is only the current wait time, and that things can
change between what is happening currently and when
the patient arrives in the ED. 

“If patients in the ED are not being seen within the
posted wait times, the hospital should have someone
available to explain to the patients what is going on

and why there is a delay,” says Adelman. “Most
patients will understand this, if they are told that the
ED received multiple patients from a bus wreck a few
minutes before they arrived, and as a result things have
been slowed down.”

Can Another Provider’s
Actions Reduce Your
Liability?
Pointing fingers at co-defendants may pay off 
for you, but comes at a price

Imagine being sued by a patient for an alleged act
of malpractice, but evidence is introduced in the
courtroom that leads the jury to believe another

practitioner — not yourself — is the one who is truly
at fault. 

The legal concept of “comparative fault” may
include contributory negligence by the patient, but it
also takes into account the conduct of other practition-
ers who treated the patient, even if the other providers
are not named in the lawsuit. 

“Ohio also permits the jury to apportion fault to non-
party defendants, if sufficient proof is presented as to
their comparative fault,” says Justin S. Greenfelder,
JD, a health care attorney with Buckingham, Doolittle
& Burroughs in Canton, OH. 

In an ED malpractice case involving comparative
fault, a patient presented hypotensive, tachycardic, and
dehydrated with a history of nausea and vomiting.
During the patient’s stay in the ED, there was a physi-
cian shift change. 

“The first ED physician initiated tests and fluid
replacement. The second ED physician notified the
on-call intensivist and facilitated the patient’s admis-
sion to the hospital,” says Chris DeMeo, JD, a health
care attorney at McGlinchey Stafford in Houston, TX. 

Following admission, the patient deteriorated,
developed thromboses and gangrene secondary to
septic shock, and ultimately had amputations of all
four limbs. The patient sued both ED physicians, the
hospital, the intensivist, and another physician who
saw the patient after admission. 

“The patient wound up with a two-front battle,”
says DeMeo. 

If she asserted the ED physicians were primarily
responsible for not diagnosing sepsis early enough,
then she would reduce the liability of the hospital for
post-admission events. On the other hand, if she
argued the hospital was primarily responsible because
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of the care following admission, she would reduce the
liability of the ED physicians. 

In discovery, evidence developed that was more
harmful for the post-admission care, and the plaintiff
eventually non-suited the first ED physician. 

Liability Is Lowered

Comparative fault “can include parties who have
settled and / or parties who could have been sued, but
were not,” says DeMeo. “The percentage of responsi-
bility that the jury attributes to one defendant naturally
lowers each other defendant’s ultimate liability.”

In the case of a patient who died of a myocardial
infarction after being sent home from the ED, for
example, the ED physician may have consulted with
the on-call cardiologist who concurred with the assess-
ment. In addition, the patient may have exhibited new
signs and symptoms while in the ED that emergency
nurses failed to report to the physician. 

“Assume further that the patient had told his pri-
mary care doctor, an internal medicine specialist, the
day before about recurrent episodes of ‘heartburn’ for
several weeks, and the physician did no work-up, but
recommended antacids,” says DeMeo. 

In this example, the patient’s family sues the hospi-
tal and the cardiologist along with the ED physician,
and they do not sue the primary care doctor. After con-
ducting discovery, the family settles with the cardiolo-
gist for $100,000. 

“The jury will be asked to consider the negligence
of at least the ED physician, the hospital and the
patient,” says DeMeo. “If the jury were to assign 40%
to the ED physician, 40% to the hospital for the con-
duct of the nurse and 20% to the patient, each defen-
dant would have to pay $400,000 before taking into
account the cardiologist’s settlement.”

In some states, the defendants would have to make
the strategic decision of whether to reduce the verdict
to $900,000, and reduce their own liability to 40% of
that amount, or $360,000, by deducting the cardiolo-
gist’s $100,000 settlement, or to ask the jury to assign
a percentage of responsibility for the death to the set-
tling cardiologist.

“If the defendants believe the jury would assign
more than 10% of responsibility for the death to the
cardiologist, then they should submit the cardiologist
as a ‘settling defendant’ for comparative fault pur-
poses,” says DeMeo. “Because if the jury attributes
20% to the cardiologist, 20% to the patient and 30%
each to the ED physician and hospital, then the defen-
dants would be liable for $300,000.”

Most jurisdictions recognize the ability of the ED

physician to “sue” the primary care physician even
though the patient’s family did not, says DeMeo. In
Texas, the defendants can use the procedural device of
naming the physician as a “responsible third party”
without suing him. 

“The jury can assign fault to a responsible third
party, but that party will not owe the patient any
money for that fault,” says DeMeo. “Say the jury
assigns 20% to the patient, 20% to the cardiologist,
10% to the primary care physician and 25% each to
the ED physician and hospital. The ED physician’s lia-
bility is now $250,000—one quarter of the verdict.”

In addition, most jurisdictions recognize that when
a defendant’s percentage of responsibility reaches a
certain level, that defendant is “jointly and severally”
liable such that it can be made to pay the entire judg-
ment. In this example, if one of the providers was
found to be 51% at fault, in Texas that provider could
be made to pay the entire judgment. 

“This situation becomes important when some
providers have less insurance than others,” says
DeMeo. “The jointly and severally liable defendant
has the ability to go against the other defendants to
recover their share of the judgment, but faces the same
collection problems the plaintiff would have.”

Another scenario involve patients failing to adhere
to primary care physicians’ recommendations, either
for treatment or follow-up care, that result in ED vis-
its. “These cases demonstrate the importance of
obtaining a patient’s primary care and specialty care
records, to evaluate the medical history that may be
related to the subject emergency visit,” notes J. Peter
Kelley, JD, a health care attorney with Cambridge,
MA-based Foster & Eldridge. 
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Tread Carefully

In cases where the plaintiff has already sued all
potential defendants, DeMeo says that it is often more
helpful to let the plaintiff’s lawyer make a case against
each defendant rather than trying to do it yourself. 

“If a defendant has settled or been dismissed, you
can point out that defendant’s faults more aggres-
sively,” says DeMeo. “Generally, you will not be able
to tell the jury that a defendant settled. But you can still
put on a case against that defendant without having to
worry that the settling defendant will fight back.”

When a patient doesn’t sue someone you believe is
responsible for the injury, you can still make a case
against that person without bringing him or her into
the lawsuit by using the “the empty chair” defense. 

“This strategy allows you to put on a case against
someone without them attacking you,” says DeMeo.
“It may be easier for the jury to find that no one was at
fault rather than finding that multiple parties were at
fault in varying degrees.”

Strategy Comes with a Price

“The advantage of lowering individual responsibility
for the verdict comes at the price of taking a contrary
position against your co-defendant,” says DeMeo. “To

lower your own percentage of responsibility, you have
to place responsibility on the other provider.”

This environment can lead to finger-pointing, which
may ultimately help the patient’s case. 

“In fact, some plaintiff’s lawyers purposefully sue
multiple providers in order to create in-fighting among
the defendants,” says DeMeo. “Unfortunately, some
defendants even negotiate dismissals or favorable set-
tlements in exchange for ‘dumping’ on a co-defendant.
This environment is exacerbated when the defendant
actually chooses to bring another physician into the
lawsuit.”

DeMeo says that this situation is “less combative”
in jurisdictions like Texas, where the defendant does
not have to sue the physician to have the jury consider
that person’s conduct, “but the defendant still has to
put on a case against his or her fellow physician.”

11. EMTALA's duty to stabilize a patient with an
emergency medical condition applies at what
time?
A. When the patient is admitted to the hospital

through the ED
B. At the time of transfer or discharge
C. When stabilizing treatment fails or is done

negligently
D. At the time of death, if the patient dies in the

hospital

12. Which is true regarding posting of an emergency
department’s current wait times online?
A. Disclaimers on websites stating that the posted

times are not guaranteed, and are only esti-
mates, will increase legal risks.

B. It is not advisable to make patients aware of
exactly how the waiting time is being mea-
sured. 

C. It is acceptable to post wait times as measured
by the time from the patient’s arrival at the ED
to an initial screening or triage examination.

D. It is a good idea to make patients aware that
the wait time posted is only the current wait
time, and that things can change between what
is happening currently and when the patient
arrives in the ED. 

13. Which is true regarding the Emergency Medical
Treatment and Labor Act (EMTALA) and posting
ED wait times?
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A. Posting wait times does not change a hospi-
tal’s obligation to promptly provide a screen-
ing examination as required by EMTALA, and
then to treat the most seriously ill patients
first. 

B. It’s unlikely that EDs would be accused of
using posted wait times as a way to discourag-
ing patients from coming to be seen. 

C. The “current” wait time should refer to the
wait time being experienced by patients who
are not in serious condition and require imme-
diate treatment. 

D. All of the above. 

14. Which is true regarding the legal concept of “com-
parative fault” involving other providers’ conduct
regarding an adverse outcome that led to an ED
malpractice lawsuit being filed? 
A. In order to take into account the conduct of

other practitioners who treated the patient,
those providers always must be named in the
lawsuit.

B. “Comparative fault” cannot include either par-
ties who have settled or parties who could
have been sued, but were not.

C. Most jurisdictions recognize that when a
defendant’s percentage of responsibility
reaches a certain level, that defendant is
“jointly and severally” liable such that it can
be made to pay the entire judgment. 

D. When a patient doesn’t sue someone you
believe is responsible for the injury, it is not
possible to make a case against that person
without bringing him or her into the lawsuit.
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