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Update on State Medical Malpractice 
Wars: Part I 

By Robert Bitterman, MD, JD, FACEP, Contributing Editor; 
President, Bitterman Health Law Consulting Group, Inc.

All action in the medical malpractice arena is happening in the states; the 
U.S. Congress has no stomach to tackle the issue, as evidenced by its failure 
to include tort reform in its behemoth 2,700-page health care reform bill. A 
recent spate of state court rulings addressed two major concerns of providers: 
1) the constitutionality of tort reform statutes, and 2) state governments nab-
bing the cash in physician-funded patient malpractice compensation funds to 
plug ballooning budget deficits. 

This month’s issue of ED Legal Letter reviews the cases involving malprac-
tice lawsuits filed by patients, and next month’s issue will analyze the cases in 
which physicians are suing to prevent the states from seizing their assets that 
are held in patient compensation funds.

Georgia—Jackson v. Coffee Regional Medical Center

It only took four days after the Georgia Supreme Court struck down the 
state’s $350,000 non-economic damages cap in medical malpractice cases 
for a jury to hand down a $1.5 million award of non-economic damages.1 
Mr. Jackson, who was diabetic, disabled, and unable to work, presented 
to Coffee Regional Medical Center with pancreatitis. He was given intra-
venous promethazine and demerol. Allegedly, the IV site leaked, the medi-
cations infiltrated into the surrounding tissues, and ultimately resulted in 
amputation of his non-dominant thumb. The hospital argued that the vas-
cular ischemia was from diabetes and/or an intravascular blood clot found 
at surgery, and that the IV site did not infiltrate or cause the problem.1

The jury awarded $53,000 in medical expenses in addition to the $1.5 
million pain and suffering damages. No lost wages or economic damages 
were given, since none were requested by the already disabled plaintiff.1 
If the Georgia non-economic damages cap statute had not just been over-
turned, Mr. Jackson’s recovery would have been limited to $400,000—the 
$50,000 in medical expenses plus the capped amount of $350,000 in non-
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economic damages. 
The non-economic damages constraint had 

been enacted in 2005 as part of a broad legisla-
tive package known as the Georgia Tort Reform 
Act,2 which was intended to improve access to 
care and stem escalating malpractice premiums 
or the unavailability of malpractice insurance.3 
However, in the case of Atlanta Oculoplastic 
Surgery, P.C. v. Nestlehutt, the Georgia Supreme 
Court unanimously determined that the statu-
tory cap violated the patient’s right to trial by 
jury protected under the state Constitution.4 

Fortunately, though, for emergency physi-
cians, hospital emergency departments (EDs), 
and our emergency on-call brethren, a few 
days after its ruling on the cap, the same Court 
upheld a different section of the Georgia Tort 

Reform Act that beneficially changed the stan-
dards of liability for providers of emergency 
care.5,6 In Georgia, to now successfully ply a 
medical malpractice case related to ED care the 
plaintiff must prove the physician or hospital 
committed gross negligence by clear and con-
vincing evidence—quite a difficult standard to 
meet.7 

(See May 2010 ED Legal Letter for a detailed 
discussion of these two recent cases interpreting 
the Georgia Tort Reform Act of 2005.)8

Missouri—Klotz v. St. Anthony’s Medical 
Center

The Missouri high court took a different 
approach than the Georgia court; it let stand 
the state’s $350,000 cap on non-economic dam-
ages in medical malpractice cases but narrowed 
the scope of application of the law.9 Missouri 
had also passed major tort reform law in 2005. 
The most high-profile elements were a reduc-
tion in the state’s damages cap from $579,000 
down to $350,000, and the requirement that the 
amended cap be applied “to all causes of action 
filed after August 28, 2005.”10 

In Klotz, the jury found the hospital and phy-
sicians negligent in treating the plaintiff’s sep-
sis during a 2004 hospitalization and awarded 
Mr. Klotz damages of $2.067 million, which 
included $760,000 in non-economic damages. 
The jury also awarded Mrs. Klotz $329,000 in 
non-economic damages for loss of consortium.9 

The lawsuit was filed in 2006, so the trial 
judge reduced Mr. Klotz’s non-economic dam-
ages to the maximum amount allowed by the 
2005 cap law, and eliminated them for his wife 
because under the 2005 law her damages were 
counted in her husband’s total.9,10 

The Klotzs appealed, contending that since 
the malpractice occurred in 2004, the tort 
reform law enacted in 2005 should not apply. 
Ultimately, the Missouri Supreme Court agreed, 
ruling that the Missouri Constitution prohibited 
retroactive laws.9 It held that the Klotzs’ causes 
of action accrued at the time of the injury, so 
that the new cap limit did not apply to them or 
anyone else injured before the law’s enactment 
date of August 28, 2005.9 

Interestingly, just a few days earlier, a Florida 
appeals court had held that Florida’s non-eco-
nomic damages cap did apply retroactively, even 
though the plaintiff’s injury occurred before the 
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effective date of the statutory limit.11 It remains 
to be seen how the Florida Supreme Court will 
rule on the issue. 

Texas—Methodist Healthcare System of 
San Antonio v. Rankin

Texas’ turnaround from a judicial hell-hole to 
the poster child for tort reform continues.12 The 
2003 Tort Reform and constitutional amendment 
not only placed a cap on non-economic damages 
and reformed joint-and-several liability; it also 
included a two-year statue of limitations and a 
ten-year statute of repose.13 In other words, when 
it comes to suing a physician in Texas for medical 
negligence, timing is everything. 

In Methodist, the Texas Supreme Court 
scrutinized the constitutionality of the 10-year 
limit to file suit—the state’s 10-year “statute of 
repose.”14,15 

In mid-2006, Ms. Rankin underwent an 
exploratory laparotomy after years of abdominal 
pain and chronic infections. Her surgeon discov-
ered a sponge left behind from a 1995 hysterec-
tomy, slightly more than 10 years earlier. 

Rankin filed suit in late 2006, almost 11 
years after the alleged negligence. The trial court 
dismissed the case because Rankin missed the 
10-year time limit; however, the appellate court 
reinstated her lawsuit, holding that the 10-year 
statute of repose violated the state’s constitu-
tional guarantee of access to the courts.16 Rankin 
had submitted evidence that she did not know of 
the sponge and could not have reasonably dis-
covered it before the 10-year period expired.14

The Texas Supreme Court overruled the 
appellate court, holding that Rankin’s claim 
was indeed time-barred by the 10-year statute of 
repose for health care liability claims.14

The court first explained the difference 
between a statute of limitations and a statute of 
repose. A statue of limitations sets a deadline 
for filing a lawsuit after an injury occurs. The 
deadline, however, can be extended under certain 
circumstances, such as fraud or delayed discovery 
of the injury. This “discovery rule” prevents the 
statue of limitations from starting until the injury 
is known, or reasonably should have been known 
by the plaintiff—a legal canon called “tolling.”14

A statute of repose sets a strict date after 
which a cause of action disappears entirely. It 
absolutely eliminates a plaintiff’s right to sue, 
and cannot be extended by the discovery rule 

or for any other reason. There is no tolling of a 
statue of repose.14 

Thus, Rankin’s evidence that she didn’t know 
of the sponge or couldn’t discover it within the 
10-year time frame was irrelevant for purposes 
of imposing the statute of repose, even though it 
would have extended the statue of limitations if, 
say, she had learned of the sponge at year 8. The 
very purpose of a statute of repose is to eliminate 
uncertainties under the related statute of limita-
tions and create an incontrovertible deadline for 
filing suit that is devoid of any exceptions.14 

The court noted that many states have repose 
statutes for medical negligence cases, and Texas’ 
10-year period is the longest of them all. Some 
state repose laws are expressly inapplicable to 
foreign object claims, but the Texas legislature 
chose not to exempt such cases from its statute.14 

The justices ruled that the constitutionally 
guaranteed access to the courts “does not con-
fer an open-ended and perpetual right to sue; it 
merely gives litigants a reasonable time to dis-
cover their injuries and file suit.”17 It held that 
it was entirely within the power/public policy of 
the legislature to establish an absolute cut-off 
point for malpractice claims, as it had done for 
other law suits in Texas, striking “a fair balance 
between the legislative purpose of protecting 
against stale claims and the rights of litigants to 
obtain redress for injuries.”14,18 Even with the 
most generous repose period in the country, a 
few plaintiffs, such as Rankin, will be unable 
to bring claims through no fault of their own; 
but likewise, some defendants would be harmed 
if their potential liability was left open-ended. 
Evidence grows stale, memories fade, eyewit-
nesses become unavailable (or die), records 
get misplaced, or whole institutions no longer 
exist. Additionally, the court recognized that 
“the length of time that insureds are exposed to 
potential liability has a bearing on the rates that 
insurers must charge.”14 

Thus, once again the Texas Supreme Court 
upheld another important element of the Texas 
tort reform laws.14

Washington – Putman v. Wenatchee Valley 
Medical Center

A number of states require plaintiff attorneys 
to obtain a written affidavit, or “certificate of 
merit,” from a medical expert opining that there 
is a reasonable probability the standard of care 
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was violated before they can initiate a medical 
malpractice suit. Typically, the certificate must 
be executed by a health care provider who meets 
the qualifications of an expert in the case.19 
Failure to file a proper certificate is grounds for 
dismissal of the case. 

The Washington Supreme Court, in the 
Putman case, recently struck down its state 
certificate of merit requirement for medical 
malpractice cases. The certificate law had been 
passed as part of Washington’s tort reform pack-
age in 2006, after voters defeated two compet-
ing (and contentious) initiatives the year before, 
which had been pushed alternatively by physi-
cians and the trial attorneys.20

However, the court unanimously determined 
the certificate requirement violated the state’s 
constitutional right of access to the courts, not-
ing that it “essentially requires plaintiffs to sub-
mit evidence supporting their claims before they 
even have an opportunity to conduct discovery 
and obtain such evidence.”20 The Washington 
court felt that interviews of the involved health 
care providers or a review of the hospital or 
physician’s policy and procedure manuals may 
be necessary before an expert could sufficiently 
opine on the standard of care.20 

Unlike Washington, many other state courts 
have upheld “certificate of merit” statutes, and 
will summarily dismiss the lawsuit if the plain-
tiff’s attorney fails to file a proper certificate with 
the court. For example, recently the Minnesota 
court of appeals ruled that its medical expert 
review certificate law was constitutional. In 
Kolosky v. Woodwinds Hospital, the plaintiff 
alleged negligence-induced injuries after an ortho-
pedic procedure, but did not attach an expert’s 
affidavit as required by the statute.21,22 Kolosky 
argued that expert testimony was not required 
because the alleged negligent acts and omissions 
in the complaint were within the knowledge of 
a layperson. The court disagreed, noting that 
Kolosky would need expert testimony to establish 
the standard of care for performing the proce-
dure and the post-op care, as well as whether any 
deviation from that standard caused his injury. It 
held that the standard of care for the procedure 
and the post-op care was not within the common 
knowledge of laypersons.21

Summary

Tort reform efforts remain contentious and 
continue to be highly litigated. As noted, the 

results have been mixed in recent years, with the 
Illinois and Georgia Supreme Courts rejecting 
legislatively enacted non-economic damages caps, 
but the Supreme Courts of Texas and Missouri 
upholding the caps. With no federal intervention 
in sight, the malpractice tort reform wars will 
continue in the states. 

(Next month, Part II: Physicians sue states to 
prevent raids on state malpractice fund assets.)
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What Can You Do about 
a Frivolous Lawsuit?
Fighting back is permitted, but difficult

Have you — or one of your colleagues — been 
named in a lawsuit that seems so frivolous that 
it could be the poster child for tort reform? If so, 
that doesn’t change the fact that you may be in 
for a life-changing experience. 

Even an unsuccessfully sued ED physician 
invests a tremendous amount of resources, and 
possibly endures some damage to his or her rep-
utation, before emerging victorious. In light of 
this, is it possible for an unfairly sued ED physi-
cian to countersue for damages?

“While we should all be on the lookout for 
situations where countersuit is possible, there 
aren’t many,” according to Hugh F. Hill III, 
MD, JD, FACEP, FCLM, an assistant profes-
sor of emergency medicine at Johns Hopkins 
University School of Medicine in Baltimore. 

“The business of courts is to settle controver-
sies. If plaintiffs are discouraged from bringing 
cases by threats of countersuit, courts lose influ-
ence and power,” Hill explains. “Policy favoring 
access to courts for potential litigants who con-
sider themselves aggrieved is almost sacred.”

Sanctions against plaintiffs’ attorneys, says 
Hill, is more likely in “particularly egregious” 
cases. “The other distinction is practical: Does 
the plaintiff have assets?” he adds.

Only Extreme Cases

Most physicians named in a malpractice law-
suit typically go through a phase of denial imme-
diately upon learning of the suit, says Justin S. 
Greenfelder, JD, a health care attorney with 
Buckingham, Doolittle & Burroughs in Canton, 
OH.  

“They believe they have done nothing wrong. 
They proceed to check medical records and fol-
low up to convince themselves that the care 
they provided was to the standard of care,” says 
Greenfelder. 

The next phase is usually anger, both at the 
patient and the patient’s attorney for bringing 
what to them seems like a frivolous lawsuit. 
“The physician wants to countersue for the 
damages this may cause to his or her reputa-
tion,” says Greenfelder. “This urge to fight back 
is natural, but should be resisted except in the 
extreme case.”

Most states, including Ohio, have rules and 
statutes that permit defendants to fight back if a 
frivolous lawsuit is filed against them. However, 
the standard for proving an action frivolous is 
typically very high. 

“The case either needs to be legally or fac-
tually groundless, and brought for an ulterior 
purpose such as to cause harm to the physician,” 
says Greenfelder. “This is typically difficult to 
prove early in a lawsuit.”

Until the facts are known, experts are 
retained, and some depositions are completed, 
it will be nearly impossible to ascertain the 
motives of the plaintiff or the attorney. “Thus, 
threatening a countersuit immediately is not typ-
ically wise or warranted,” says Greenfelder.

Move for Sanctions

If a plaintiff fails to obtain an expert opinion 
critical of the physician but does not dismiss the 
physician from the case, Greenfelder says this 
could be grounds to threaten bringing a motion for 
sanctions or a countersuit for abuse of process. 

Years ago, Greenfelder defended a group of 
cardiothoracic surgeons who were sued for alleg-
edly causing the death of a 40-year-old man who 
died during open heart surgery. The plaintiff 
sued every physician who was in the operating 
room that day. He obtained an expert opinion 
critical of only one of the surgeons, but refused 
to dismiss the others. 

“We eventually asked the court to dismiss the 
other physicians, which it did,” says Greenfelder. 
“Following the conclusion of the trial, in which 
the other surgeon was found not liable, we moved 
for sanctions against the plaintiff’s attorney for 
not dismissing the other surgeons.”

While the trial court denied the motion, 
an Ohio appeals court found that the motion 
should have been granted. “We negotiated a siz-
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able settlement with the plaintiff’s attorney in 
which he paid for the attorney’s fees for defend-
ing those physicians from groundless claims,” 
says Greenfelder. 

However, the case was more the excep-
tion than the rule. Greenfelder was involved in 
another case in which a family physician was 
sued for malpractice but was dismissed because 
no expert was retained. The suit was re-filed 
and the doctor was again dismissed because no 
expert was retained. 

A countersuit was filed for abuse of process 
against the patient and her attorney. “However, 
after a few months of discovery, we determined 
that our chances of prevailing were very slim, 
and [we] had no choice but to dismiss the case,” 
says Greenfelder. “We found it very difficult to 
prove that either the patient or her attorney filed 
the malpractice cases for any ulterior purpose of 
harming the physician.” Without this proof, the 
case could not be successful.

Is there Defamation?

If there are instances in which a patient or 
the patient’s attorney are deliberately making 
false statements about a physician or a hospital, 
this could create a cause of action for defama-
tion. “The allegations, however, would have to 
be factual in nature rather than opinion,” says 
Greenfelder. “Simply saying that Dr. X is a bad 
doctor or Hospital Y is a bad hospital is not 
enough.”

The statements would have to be directly 
related to some action of the physician or the 
hospital, that implied the physician was incom-
petent or something similar that is provably 
untrue. 

“It is unlikely that an experienced plaintiff’s 
attorney would say anything inflammatory in 
the media about a physician or permit his or 
her client to say such things,” says Greenfelder. 
“However, it is not out of the realm of possibil-
ity, and should be considered as a negotiating 
point in a malpractice case.”

Can You Sue an Expert 
Witness Who Lies?
Finding grounds to sue could prove difficult

Gabor D. Kelen, MD, director of the 
Department of Emergency Medicine at The 
Johns Hopkins University in Baltimore, says he 
doesn’t think too many truly frivolous lawsuits 
make it to the courtroom. 

“There are unscrupulous lawyers, some of 
whom are very skilled and may hope to settle 
for just a little bit of money,” says Kelen. “But 
I’ve been at this for a while, and I am not really 
aware of suits that were so frivolous that they 
were brought just to get money.”

On the other hand, Kelen believes that the 
problem of expert witnesses testifying about 
ED care who are clearly in it for the money is 
“pervasive.” “This is astoundingly frequent. 
And I don’t see any end to it. It’s too lucrative 
for everybody. It is an amazingly ugly side of 
our medical / legal system,” he says. “Those are 
people I think should be countersued.”

Kelen occasionally does expert witness work, 
but limits this to four new cases a year. “The 
money can be quite good, but if you take too 
many cases, then you may start to lose credibil-
ity,” he says. 

On one occasion while serving as an expert 
witness for the defense, Kelen realized that the 
plaintiff’s expert was obviously lying. “This guy 
was so outlandish and so preposterous in what 
he’d said, that he was just making up stuff as he 
went along,” he says. “Yet he represented him-
self as an expert. If I could, I’d love to sue expert 
witnesses whose testimony can be bought.”

Kelen says, though, that he isn’t sure what 
grounds there might be to sue an expert witness. 
One challenge would be proving that their testi-
mony wasn’t really their opinion, and that they 
made a willful misrepresentation of the standard 
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of care solely to hurt the defense. 
Justin S. Greenfelder, JD, a health care attor-

ney with Buckingham, Doolittle & Burroughs 
in Canton, OH, says that with regard to expert 
witnesses, their testimony “is in the nature of 
opinion. Therefore, it would not subject them to 
liability for defamation unless they deliberately 
‘cross a line’ in their allegations. I have not seen 
that, in my experience.”

Unscrupulous witnesses tend to be on the 
plaintiff’s side, according to Kelen, although 
they occasionally work for the defense. “It’s 
pretty ubiquitous, but the only way you know 
that is if you do any expert work and see how 
your colleagues operate,” says Kelen. 

Taking a mix of cases from the plaintiff and 
defense side can help the expert’s credibility. 
“It’s not as though no patient ever gets hurt and 
deserves an appropriate opinion about it,” says 
Kelen. “It is important to have some balance. 
Otherwise, you look tremendously biased. The 
guys who do 90% plaintiff work are obviously 
just guns for hire, and their opinion counts very 
little with me.”

Plaintiff attorneys approach ED experts “with 
equal if not more frequency than the defense, 
but can be triaged very quickly,” says Kelen. 
“Often, they will approach you with a case. If 
you ask a few questions and they can tell you 
have trouble in terms of supporting their posi-
tion, they will not go with you.”

Plaintiff lawyers are looking for you to tie 
together all the four major pillars of malprac-
tice—there was a duty, you breached it, there 
was harm done, and you were the reason for 
the harm. “If you waver at all, then they just 
don’t like it,” says Kelen. “Contrary to that, the 
defense seems to have more flexibility in your 
opinion. The defense is more likely to go with 
you even if you aren’t able to say every single 
thing they did was right.”

At times, for example, defense attorneys still 
hired Kelen as their witness even though he testi-
fied that the standard of care wasn’t met by the 
ED physician, with the argument that this made 
no difference in the patient’s outcome. 

Kelen recalls that that one expert witness, 
a prominent ED physician, was carrying some 
40 cases at the time of his deposition. “As he 
was being deposed, it was clear he couldn’t 
keep track of what case he was on. He just kept 
repeating that the standard of care was not 
breached,” says Kelen. “To my great surprise, 
even very highly respected people in our field 
can turn into guns for hire.”

Working with NPs, 
PAs? Policies Can 
Reduce Risks
Multiple defendants make lucrative targets

Although lawsuits against nurse practitioners 
(NPs) and physician’s assistants (PAs), often 
referred to as “mid-level providers” or “physi-
cian extenders,” aren’t very common, they typi-
cally name the supervising ED physician. 

A review of closed claims from 1985 to 2008 
involving paraprofessionals showed that the 
average indemnity payment was $200,387, 
which was higher than that for general prac-
titioners and emergency medicine doctors, 
according to the Physician Insurers Association 
of America’s Data Sharing Project, the largest 
closed claims data base in the world.

“I have been interested in this for some time, 
but have seen few cases, which in and of itself 
is interesting,” says Hugh F. Hill III, MD, JD, 
FACEP, FCLM, an assistant professor of emer-
gency medicine at Johns Hopkins University 
School of Medicine in Baltimore.

However, Hill says that the higher indemnity 
is not surprising to him. Some factors contribut-
ing to this are multiple defendants, higher insur-
ance limits when combining multiple policies on 
“clear winner” cases, and opportunities for mul-
tiple providers to point fingers at each other.  

Randy Pilgrim, MD, FACEP, president and 
chief medical officer of the Schumacher Group in 
Lafayette, LA, agrees that working with NPs and 

For more information, contact:
• Gabor D. Kelen, MD, Director, Department 

of Emergency Medicine, The Johns Hopkins 
University, 1830 East Monument Street, Suite 
6-100, Baltimore, MD 21287. Phone: (410) 955-
8191. E-mail: gkelen@jhmi.edu.
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PAs carries additional risk. In part, this is because 
whenever there are more providers involved with 
the care of a patient, there are more opportunities 
for breakdowns in communication and diffusion 
of patient care responsibility.

On the other hand, there are benefits derived 
from having more caregivers available to provide 
treatment, document the encounter, and discuss 
care with patients, family, and staff.

“So, as with any patient care activity, there 
are risks, but there are opportunities as well,” 
says Pilgrim.

ED Physician on the Hook

If an NP or PA does something that the ED 
physician is completely unaware of, why is he 
or she held legally responsible? “As much as it 
seems unfair that the physician wasn’t even there 
when the midlevel made the decision, it seems 
to me that the whole reason for working under 
a physician’s license is to make the physician 
responsible for them,” says Gabor D. Kelen, 
MD, director of Johns Hopkins’ Department of 
Emergency Medicine.

The ED attending physician can make the 
decision on whether they want to see every 

patient regardless of whether they’re required 
to by the hospital policy, adds Kelen. In some 
cases, they may choose not to, and instead allow 
the midlevel practitioner to discharge them. 
“That is their decision, but the midlevel is work-
ing under their supervision, so they are on the 
hook,” says Kelen. “And I don’t really see any 
easy way around that.”

An obvious exception is if a midlevel deliber-
ately misrepresented the patient or their condi-
tion. “If they outright lied, I think that’s a pretty 
good defense for the physician,” says Kelen. 
“But otherwise, I think if you are supervising, 
then you are supervising.”

Pilgrim notes that common causes of lawsuits 
are dissatisfied patients and deviations from a 
standard of care that result in a bad outcome. 

“Looking at not only the common causes of 
lawsuits, but also at why it’s difficult to defend a 
suit once it’s filed, the medical record, of course, 
is usually a centerpiece,” says Pilgrim. “In ret-
rospect, it may not be clear that there was good 
collaboration, communication, and decision-
making.”

To mitigate common risks of working with 
NPs and PAs, EDs may benefit from certain poli-
cies, procedures, and tools. Pilgrim recommends 
a few approaches:

Clearly identify what types of care can be 
delivered independently by an NP or PA, what 
must be co-managed, and must be managed by a 
physician only. 

“The key is clarity,” says Pilgrim. “The sec-
ond key is to make sure you consistently follow 
your own policies and procedures.”

Implement a program of orientation involving 
NPs, PAs, physicians, and nursing staff.

“Everyone should know who’s on the team 
and what role they play. With respect to roles 
and responsibilities, staff should understand 
what’s acceptable, what’s a grey zone, and 
what’s not OK,” says Pilgrim. “Best practices 
orient the entire ED nursing and physician staff 
to prevent variances from safe and high quality 
practices. If you don’t do that well, undesirable 
variances may not be recognized by others on 
the team.” 

For example, a clear orientation may prevent 
a well-intentioned nurse from inappropriately 
asking a NP to read a chest X-ray and discharge 
a patient home, when departmental procedure 
requires that a physician collaborate in the 
patient’s care. 
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“Without effective orientation in the ED, 
patterns of practice may migrate into areas of 
greater risk that could result in poor care and 
bad outcomes,” says Pilgrim.  

Review processes regularly.  
Obtain feedback from physicians, PAs and 

NPs, and nurses. “Find out where questions 
have arisen, and ask how those issues might 
be addressed well,” says Pilgrim. “Usually, the 
problem is that regular reviews don’t occur, or 
are not a routine part of departmental meetings, 
for example.” As a result, practices, processes 
and systems don’t have optimal opportunities to 
improve.

Perform routine, retrospective reviews of the 
documented medical record. 

Look for appropriateness of care, thorough-
ness of the documentation, and evidence of clar-
ity of communication between providers and to 
the patient.

“In reviewing records, look for inadvisable 
patterns of practice, poor coordination of care, 
and poor documentation habits,” says Pilgrim. 
For example, you might note that a PA is consis-
tently seeing critically ill trauma patients with-
out evidence of consultation or co-management 
with the supervising physician. Also, it should 
be clear who performed a procedure, who 
reviewed lab results, who discussed findings 
with the patient, and what was discussed with 
attending physicians and consultants.

The goal is to be clear upfront and continu-
ally study how well the team is doing together. 
“If you’re good at that, additional risks are 
moderated, and the benefits of working with 
midlevel providers are optimized. The whole 
team functions better,” says Pilgrim. “Patients 
end up with quality care and good outcomes 
regularly, which is the best way to mitigate risk 
in the first place.”

Use a medical record system which allows for 
clarity. 

To reduce risks when working with NPs and 
PAs, Pilgrim says “a key tool is the medical record 
itself. Whether it’s a paper system, an EMR, or 
even a dictated record, the best systems allow for 
clarity regarding which provider interacted with 
the patient, what they did, what communication 
occurred, and how decisions were made.”

In contrast, some medical record systems 
either cause you to work around them, give few 
prompts, and provide few opportunities for clar-
ity. For example, the NP may have done all of 

the history and a large portion of the physical 
exam, while the physician completed the physi-
cal exam and performed a procedure. Both were 
involved with family discussions, and the physi-
cian alone communicated with a consultant. 

In this scenario, it may be difficult to under-
stand in retrospect what pieces of patient care 
were delivered by whom. That can be problem-
atic not only in delivering seamless patient care, 
but also in defending a lawsuit. 

“It may even pit the physician against the NP 
or PA, in the event of a malpractice claim,” says 
Pilgrim. “A good medical record will not only 
assist in clarifying those issues retrospectively, 
but will also encourage appropriate teamwork 
and thoroughness while the patient is in the ED.”

Another scenario involves a patient who was 
seen and examined, and had labs ordered by the 
NP. The results came back with a serum glucose 
of 425 and other electrolyte abnormalities, but the 
patient was discharged. From the medical record, 
it wasn’t clear that either the NP or the physician 
addressed the lab results before discharge.

Now, there is a bad outcome and a lawsuit. 
The physician may say that the NP who ordered 
the labs should have followed up on them, 
reviewed the results and informed the physician 
before a decision to discharge was made. The 
NP may argue that since the patient was being 
co-managed, and both providers signed the 
chart, that the physician had a concurrent and 
overriding responsibility.

“Good documentation tools really help practi-
tioners record aspects of care and decision-making, 
but also the interaction between the NP or PA and 
the physician,” says Pilgrim. “Without that, defend-
ing a suit is more complicated, even if defensible 
care and decision making actually happened.” 
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Be Vigilant

Ed Gaines, JD, CCP, chief compliance offi-
cer at Medical Management Professionals in 
Greensboro, NC, says, there is an “urban myth” 
in certain physician’s minds that if the ED phy-
sician does not countersign a physician assis-
tant’s chart, that the ED physician has somehow 
reduced his or her medical legal exposure. 

“In many states, non-physician practitioners 
must practice under supervision of the ED physi-
cian. The best evidence of direct supervision is 
the counter signature of the physician, in order 
to comply with state law supervision require-
ments,” says Gaines. Commercial health plan 
reimbursement policies and practices may also 
impact the question of countersigning the non-
physician practitioner’s chart.

Also, commercial health plans often do not 
credential and/or separately recognize the non-
physician practitioners for reimbursement. The 
services have to be billed under the ED physician. 

“If the ED physician does not sign the chart, 
then the non-physician practitioner’s services may 

not be able to be billed to the commercial health 
plan,” says Gaines. “Selecting the medical direc-
tor’s name and National Provider Identifier to bill 
the non-physician practitioner’s services is not a 
recommended strategy, if the director was not in 
the department and supervising the non-physician 
practitioner.” 

As for strategies to reduce risks for working 
with NPs and PAs, Hill says there aren’t many, 
“except vigilance.” He notes that on reviewing 
and signing charts, the attending/supervising phy-
sician has responsibility, but also opportunity.

 “If there is some vulnerability revealed, why 
not call the patient?” says Hill. “If you only have 
to do this for one out of 25 or so charts, it’s an 
efficient quality assurance — as well as risk man-
agement — time use.”

1. Which is true about the ED physician’s ability 
to countersue if he or she believes a mal-
practice lawsuit is frivolous?

A. For states that have rules and statutes that 
permit defendants to fight back if a frivolous 
lawsuit is filed against them, the standard for 
proving an action frivolous is typically very 
broad and can apply to almost any lawsuit.

B. To prove an action frivolous, the case typi-
cally either needs to be legally or factually 
groundless, and brought for an ulterior pur-
pose such as to cause harm to the physician.

C. Even if a plaintiff fails to obtain an expert 
opinion critical of the physician but does not 
dismiss the physician from the case, this is 
still insufficient grounds to threaten bringing 
a motion for sanctions or a countersuit for 
abuse of process.  

D. Expert witnesses are generally subject to 
liability for defamation, even if they are testi-
fying only as to their opinion.

2. Which action is recommended if an ED physician 
is named in a malpractice lawsuit?

A. In almost all cases, he or she should file an 
immediate countersuit for the damages this 
may cause to his or her reputation.

B. Even if the plaintiff’s attorney makes inflam-
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matory statements to the media, this should 
not be used as a negotiating point in a mal-
practice case.

C. He or she should not threaten a counter-
suit until the facts are known, experts are 
retained, and some depositions are com-
pleted, in order to ascertain the motives of 
the plaintiff or the attorney. 

D. He or she should file a cause of action for 
defamation if the patient or the patient’s 
attorney publicly make any derogatory state-

ments about a physician or a hospital, even if 
the statements are general and not provably 
untrue.

3. Which is true regarding liability risks for ED phy-
sicians working with nurse practitioners (NPs) 
and physician’s assistants (PAs)?

A. In almost all cases, if an NP or PA does some-
thing that the ED physician is completely 
unaware of, the ED physician cannot be held 
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legally responsible. 
B. The ED attending physician will typically only 

be named in a malpractice lawsuit if he or 
she made the decision to allow a midlevel 
practitioner to discharge the patient without 
being seen by the ED physician.

C. If the supervising ED physician does not 
countersign a physician assistant’s chart, the 
ED physician has eliminated his or her medi-
cal legal exposure.

D. Regardless of whether the ED attending 
physician sees every patient, he or she can, 
and probably will, be named in a malpractice 
lawsuit involving care given by the NP or PA.

4. Which is recommended to reduce liability risks 
involving nurse practitioners (NPs) and physi-
cian’s assistants (PAs)?

A. Implement a policy allowing the midlevel 
practitioner to discharge patients without 
being seen by the ED physician.

B. Avoid specifying what types of care must 
be co-managed by the NP/PA and the ED 
physician.

C. Clearly identify what types of care can be 
delivered independently by an NP/PA, what 
types of care must be co-managed, and what 
types of care can be managed by a physician 
only.

D. ED physicians should avoid routinely coun-
tersigning a physician assistant’s chart.

5. Without exceptions, state courts have 
upheld “certificate of merit” statutes, and 
will summarily dismiss a malpractice lawsuit 
if the plaintiff’s attorney fails to file a proper 
certificate with the court.
A. True
B. False

Answers: 1. B, 2. C, 3. D, 4. C, 5. B
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