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Surrogate model focuses
on substituted interests
Emphasis is on values of patient

The American medical community has been “fixated for so long on 
the preferences of patients” that not enough attention has been 

paid to the “fact that most of the decisions” at end of life are being 
made by surrogates — not by the patients themselves, suggests Daniel 
P. Sulmasy, MD, PhD, professor of medicine and the Divinity School, 
as well as associate director, MacLean Center for Clinical Medical 
Ethics at the University of Chicago. 

Sulmasy, who also is a member of the Presidential Commission 
for the Study of Bioethical Issues, is the co-author of a paper pub-
lished in JAMA online on Nov. 3 titled “Substituted Interests and Best 
Judgments: An Integrated Model of Surrogate Decision Making.”1

The paper and model it sets forth for surrogate decision-making 
“would suggest a preference for a health care proxy or a durable power 
of attorney for health care, rather than a living will,” he says.

That, however, is not a new realization, he says, because many peo-
ple have been saying for a long time that patients “simply can’t write 
everything down that could cover every possible situation in which 
they could find themselves,” as some people try to do with advance 
directives.

The fact that only 5% to 25% of patients have been shown to have 
advance directives, according to the study, points to the need for a new 
model rather than the “current U.S. model,” which includes “formal 
written or oral directives expressing patient wishes for future care.”

Patients, he says, are “interested in more than their preferences being 
part of decision-making.”

“Particularly included in that is the process of how the decisions 
are made, and who’s involved, and what weight to give [patients’] 
own values versus the advice of physicians or their family members’ 
interests and family members’ own beliefs about what they think 
would be good for them,” Sulmasy tells Medical Ethics Advisor. 
“So, it’s really sort of getting away from a fixation on the exact — 
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getting the exact right answer — [that is] would 
the patient want to have dopamine going at 2 
mcg per minutes under this circumstance — to a 
more organic approach to deciding what kind of 
a person the patient really is, what their values 
are, and what their interests might be in a par-
ticular clinical situation, and then arriving at the 
best judgment we can that best represents them 
as unique persons.”

However, Sulmasy says that this is the approach 
that “good clinicians” have been taking for “many 
years.”

“But I think that’s despite what the law and bio-
ethical theory have said, rather than because of it,” 
he notes.

Decisions often “short-circuited”

The emphasis of the paper is on the process by 
which decisions are reached.

“Part of what we’re suggesting is that we 
often short-circuit the process by going immedi-
ately to the question, ‘What would the patient 
have wanted?’ which we know we can’t know 
very well,” he explains. “But we can know bet-
ter, and the family members or other loved ones 
are the experts on knowing who the person is, 
what the person is like, [and] what their values 
are. It’s not the job for the clinician to judge 
what those values are authentically, but I think 
the family or other loved ones are experts at 
that. And the current system ignores that kind of 
knowledge that almost all families have of their 
own loved ones.”

The traditional U.S. model for decision-making 
of substituted judgment “can be insensitive to 
familial and cultural values, and most patients do 
not want strict substituted judgments,” Sulmasy 
writes.

Physicians participate in decisions

In the “substituted interest and best judgments 
model” set forth by Sulmasy and Lois Snyder, 
JD, of the Center for Ethics and Professionalism, 
American College of Physicians in Philadelphia, 
“decision making is shared with [the physician], 
rather than delegated to, the surrogate,” according 
to the paper.

In the paper, the authors note, “Delegating deci-
sions to surrogates leaves families less satisfied and 
more distressed than when they receive a clinical 
recommendation.”

And that is not because of the supposed author-
ity of the physician, Sulmasy says.

“I think it’s because people feel in some ways 
abandoned to their own autonomy; they feel 
lonely making the decision alone,” he says. “And 
sort of saying, ‘It’s not my [the physician’s] deci-
sion really isn’t as helpful to family members, 
even though they have ultimate authority. The 
physician making a recommendation seems to be 
helpful to [surrogates], at least in qualitative stud-
ies that have been done when people have talked 
about the experience.”
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Advance directives still have role

While “documents still have a large role” under 
this suggested model, advance directives serve only 
as a “guide, providing critical information but also 
stating whether patients intend their preferences to 
be followed strictly or loosely and who should be 
involved in making decisions.

“Above all, encouraging discussions with 
loved about the process of decision making 
becomes central to advance care planning,” the 
authors write.

The paper also notes some possible objections 
to the suggested model, such as its potential to 
reintroduce physician paternalism, as well as 
potential conflicts between surrogates and physi-
cians when a suggested series of questions/con-
versations does not occur with surrogates.

Without such conversations with the surro-
gate and about the patients’ values, sometimes 
“the decision-making escalates into a sort of 
power struggle and sort of highlights the distrust 
between surrogates and physicians when this 
kind of conversation is short-circuited,” Sulmasy 
tells MEA. “Or, family members can be actually 
in anticipatory mourning; they’re really griev-
ing. They, at some level, know that the person is 
dying, and a failure to attend to that can again 
masquerade as an ethical problem later down 
the line.”

The authors suggest that whether their model 
“better serves patient values and alleviates unnec-
essary surrogate burdens will need to be studied.”

In concluding. the writers suggest that the pro-
posed model “seems to respect patient rights and 
to serve each patient’s unique cultural, spiritual, 
familial, psychological, and clinical circumstances 
— what clinicians want to do for all patients, 
those who can speak for themselves and those who 
cannot.”

REFERENCE
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ED physician highlights 
Muslim bioethics
Focus of paper is cross-gender interactions

As a way of addressing the potential for dispari-
ties in the delivery of health care services, U.S. 

physicians would do well to approach each patient 
individually, focusing on that particular patient’s 
religious and cultural values, according to a paper 
published in November. 

This is particularly true of American Muslim 
patients, whose religion informs their attitudes 
both toward health care in general and toward 
the physician-provider interaction, according to a 
paper published in the Nov. 1, 2010, online issue 
of the Journal of Medical Ethics.1

The author of the paper is Aasim I. Padela, MD, 
an emergency department physician and instructor 
in the Department of Emergency Medicine at the 
University of Michigan in Ann Arbor. Padela also 
is a Robert Wood Johnson Foundation Clinical 
Scholar at the University of Michigan Health 
System.

“I do think that there are commonalities 
between Islam and any other religion or any 
other group that has strong values, and how it 
affects the [physician-patient] encounter,” he 
says. “Or people who have beliefs about dis-
ease causation, like how a disease comes about 
or how a cure comes about, might affect how 
they interact with the healthcare system . . . 
Obviously, I’m looking at American Muslims, so 
the value system I look at is how Islamic values 
and how Islamic ethics might play a role in the 
health care behaviors.”

In Islam, however, there “might be a heightened 
sensitivity of gender or modesty through the gen-
der boundaries line, which might not be the same 
for other groups. . . So, I think there is a variance 
within every tradition, but there are commonalities 
and there are things that are specific to Muslims,” 
he says.

In the paper, Padela writes: “Medical practice is 
becoming increasingly racially, ethnically and cul-
turally diverse, resulting in a plurality of value sys-
tems at play in the clinical arena. These multiple 
value system may present obstacles to quality care 
when clinicians and patients fail to understand one 
another or to agree on modes of health care deliv-
ery and therapeutics.

“Further, ethical dilemmas may arise when the 
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culture, or legal considerations of medicine, are in 
conflict with patient values,” Padela writes.1

u.S. social context for Muslims

The reason for focusing attention on American 
Muslims and cross-gender interactions is actually 
“the context, I would say, of what’s occurring 
with post-9/11 discrimination and abuse, and in 
the social context where we live, this group is mar-
ginalized,” Padela tells Medical Ethics Advisor. 
“So, it’s even more important that we kind of 
understand what’s going on, because there are 
implications for how there might be misinterpre-
tation on both sides,” including “distrust on the 
patient side.”

Cultural competency movement

While Padela says the cultural compe-
tency movement that has evolved over the last 
15-20 years is needed, it had its beginnings in 
approaches “where people were saying, ‘We 
need to learn about the values of some of [our] 
patients from some ethnic community here; here 
are the 10 things that they do. Or, for some 
patients from Ghana, here are the 10 things you 
should know.”

The approach was one of compiling a checklist 
by facilities and then having staff operate from 
that checklist.

“Now, we’ve moved to [where] the idea isn’t the 
first view, you know, everybody’s the same and you 
can figure out this box, but rather, you learn cross-
culture communication skills where you are able to 
listen to concerns . . . of the patient,” he says.

So, essentially, physicians learn about some of 
the needs that particular ethnic or cultural groups 
have, but then “you have the tools with which can 
then figure out, ‘Does this apply to this patient or 
not,’” he says.

The primary approach should be to listen to 
the patient — under the model of patient-centered 
care — so that the physician can learn from the 
patient something about his or her religious or cul-
tural values, such that they can then be addressed, 
Padela says.

However, if, for example, a physician works 
in an area where there are large groups of Somali 
refugees, then that physician should “learn about 
their culture and their value systems a little bit,” 
he says.

“So, we’re trying to immerse people with [the] 

understanding that culture is part of someone’s 
value system; it’s how they negotiate their iden-
tity,” Padela explains. “There’s also medical cul-
ture, so we have to come and negotiate and have a 
participatory decision-making [encounter] and be 
cognizant of how our culture influences our [phy-
sician] values.”

Muslim religious laws and values

Padela’s paper focuses specifically on Muslim 
patients and cross-gender interactions, presenting 
Islamic “ethicolegal regulations” that pertain to 
this, using these regulations “to derive bioethical 
regulations in three area of clinical relevance: dress 
code, seclusion of unrelated or unmarried members 
of the opposite sex, and physical contact.”

According to Padela’s paper, there are nearly 
7 million American Muslims in the United States, 
where Muslims are the “fastest-growing religious 
group, with nearly equal numbers of African-
Americans, South Asians, and Arabs.”

Due to the diverse composition of American 
Muslims, study of this population group presents 
challenges, and any studies conducted “often over-
look the connection between cultural expression 
and religious dictates.”

In the paper, Padela explains that Muslims can 
be “divided into two main branches: Sunni and 
Shiite. While these two groups share “beliefs, reli-
gious practices and legal structures,” they vary on 
“issues related to religious authority and prophetic 
succession.”

There are also “two dominant genres” of writ-
ing on Islamic medical ethics: Adab and Shariah. 
According to the paper, Adab is “literature which 
aims to promote virtues and righteous conduct 
couched within Islamic terms. Shariah is an Islamic 
ethicolegal structure with writings that “aim to 
expound the legal permissibility of medical interac-
tions, procedures, and therapeutics.”

Padela also discusses fatwa, or “non-binding 
legal opinions rendered by jurisconsults.”

“This work shows this value system is based 
on the religion, Islam, and [is] coming from the 
religious text, and teachings, and the law itself,” 
Padela tells MEA. “So, while it might be a variable 
in terms of how patients practice or adopt this, or 
for some it might not be a concern at all,” it is the 
religion itself that dictates behavior, including in 
the health care setting.

One example of how a physician might respond 
to a Muslim patient might be, Padela says, if that 
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patient wants to fast for Ramadan. A physician 
evaluating this situation from a health care culture 
might determine it is not a good idea for someone 
who has diabetes or a mild heart condition to fast 
for 12 hours in the summer, “because it has health 
effects, potentially.”

“As the health care provider, that’s my value 
system, but for the patient, it is a religious require-
ment — it’s something that I think has value to me 
spiritually, and I want to do it,” Padela explains. 

“Making those two value systems meet in the 
middle so that you can optimize their health, so 
that they can also do the things that they feel are 
important spiritually for their spiritual health, is 
something we have to be attuned to,” Padela says.

Padela says that his work has suggested that 
“even if sometimes you can’t meet the needs of a 
patient . . . communicating in a way that makes 
them feel valued and understood,” is a fundamen-
tal aspect of providing care.

REFERENCE
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End-of-life issues
in the Jewish religion
Orthodox Jews base decisions on religious law

Judaism is practiced in many diverse ways in the 
United States, yet sometimes even non-practicing 

Jews still observe Jewish laws at the end of life, 
suggests Barry Kinzbrunner, MD, chief medi-
cal officer for VITAS Innovative Hospice Care in 
Miami.

Kinzbrunner, who is also a rabbi, was trained 
as an oncologist; however, he says that in the last 
decade he has become more interested in spiritual 
care and diversity, “as most people have, and have 
[chosen] my interest in Jewish medical ethics based 
on my own faith, in trying to understand, espe-

cially, how the people in my faith who are tradi-
tional really approach end-of-life care.”

“We have traditional, Orthodox Jews who 
are people who basically believe that God 
revealed himself to Moses . . . who gave the 10 
Commandments, and in fact, gave the entire Five 
Books of Moses, which are the basis for Jewish 
law. And everything that religious Jews do is based 
on that Jewish law that has since been interpreted 
over the generations,” Kinzbrunner told an audi-
ence at a conference in Atlanta sponsored by the 
National Hospice and Palliative Care Organization  
in September.

According to Judaism, Moses also provided 
additional information, which the religion calls the 
“oral law.” That law was then thought to have 
been passed down from Moses to Joshua and from 
Joshua to the prophets, and it has gone through 
several iterations since, resulting in the “Mishnah, 
which became the Talmud, as well as a table of 
law called Shuchan Aruch,” he explains.

“So, that’s where we get the Jewish legal system 
in a sense, and for Orthodox Jews, they follow 
that law, and therefore, they do everything that 
God wants them to do based on that law,” he says. 
“Now, if you move towards Conservative and 
Reform Judaism, they have modified and reinter-
preted what they believe Jewish law means in the 
context of a more modern world,” Kinzbrunner 
notes. “When we talk about Jewish medical ethics, 
in very many ways they tend to be more in keep-
ing with the secular points of view when there are 
differences between how they view things and how 
traditional orthodoxy views Jewish law.”

Secular values defined by Jewish law

In secular medical ethics, the “primary core 
values” are those of autonomy, beneficence, non-
maleficence, and justice, “with justice divided into 
social and distributive justice,” he says.

“In Judaism, what the rabbis have done — and 
in the modern context of medical ethics — is peo-
ple have interpreted these ethical values according 
to their understanding of Jewish law and given 
them Jewish definitions based on Jewish law,” 
Kinzbrunner says.

A Jewish person who is traditional therefore 
makes decisions “on whatever they do, which 
includes healthcare decisions,” that are “consistent 
with God’s law — with whatever God wants him 
or her to do,” he says.

Many people, however, do not understand what 
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it is that God would have them do — or the deci-
sions they should make — particularly at the end 
of life, he says. As a consequence, Kinzbrunner 
maintains that patients and their families in such 
instances “need the advice of a rabbi who is an 
expert in God’s law to guide them.”

And this is where the core secular values as 
defined by Jewish law come into play in patients 
and physicians making healthcare decisions.

One of the core secular values, non-malefi-
cence, essentially means avoidance of harm. The 
Hippocratic writings for physicians states that 
physicians must “do no harm.”

“The secular ethicists question how much of a 
role it plays, because most treatments have risks,” 
he says. “There’s always risk, so therefore, are we 
really following the “first, do no harm” [obliga-
tion]? And the answer is really no.”

As with all hospice care, in Jewish law, decisions 
are made on a case-by-case basis, he says. 

“So, where there are rules or the [cases where] 
we say, ‘This is what the rule is,’ there is always 
the ability to make exceptions to that rule,” 
Kinzbrunner notes.

But end-of-life care and end-of-life decision-
making “only applies to patients who are termi-
nally ill,” which has been determined as those with 
a year or less to live. Another separate end-of-life 
definition in Jewish law is called the goses.

“A goses is somebody who is actively dying; the 
hallmark in physical findings is . . .  the death rat-
tle, the upper airway secretions.” In the Talmud, 
it was defined as “the last three days of life,” 
Kinzbrunner says.

“The important thing about a goses is that 
you’re not allowed to do any interventions other 
than basic needs,” such as to those necessary to 
keep a patient clean and dignified. Also, in the 
Talmud, Jewish law says that if someone touches 
a goses, and the goses dies, “you’re responsible for 
the death,” Kinzbrunner explains.

“Withdrawal of life support and other interven-
tions [are] generally not permissible, according to 
Jewish law, unless the intervention is clearly viewed 
as an impediment to death,” he says. “. . .Food and 
fluid, in traditional Judaism, are considered basic 
needs by most rabbis, even when it’s delivered arti-
ficially.”

However, he also notes that if food or fluid 
would be provided without benefit or it is actually 
harmful, “then you might be able to avoid arti-
ficial nutritional support after consultation with 
the rabbi. And one may not forcibly feed a goses, 

because the putting in of the line or tube is a medi-
cal act, and you can’t do that to a goses.”
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TJC looks at caregiver
communications
Quality patient hand-offs crucial

The Joint Commission’s Center for 
Transforming Healthcare has teamed with 10 

hospitals and healthcare systems to try to discover 
new solutions to the quality care problems associ-
ated with miscommunication between caregivers 
during hand-offs.

“It’s a fairly new arm of The Joint Commission, 
but it was formed a few years ago under the lead-
ership of Dr. Mark Chassin, their new director, 
to try to have an entity that isn’t perceived by 
hospitals and clinicians as being the policeman, 
but instead is an arm that’s dedicated to trying to 
improve patient safety through developing best 
practices,” Douglas L. Smith, MD, associate chief 
medical officer of Intermountain Healthcare, 
which has one of the 10 participating facilities, 
tells Medical Ethics Advisor.

Hand-offs are a matter of medical ethics related 
to patient safety, he says.

“Ethics is not just end-of-life orders and ven-
tilator support decisions; it’s . . . a much broader 
question. It’s more of an issue of trying to do the 
right thing for people,” Smith notes. “Clearly, if 
we do a good job of transferring care from one 
setting to another setting, that increases the odds 
that [a] patient is going to get the right care, the 
appropriate care, and reduces the risk of harm to 
that patient.”

The center sent out surveys to hospitals and 
health care systems requesting information as to 
the major concerns those facilities had regarding 
major safety issues, he says.

Intermountain Healthcare’s participating hospi-
tal, LDS Hospital in Salt Lake City, then identified 
hand-offs as a major area of concern that presents 
the greatest potential for miscommunication.

“Hand-offs are really complicated . . . and part 
of the complexity has to do with day-to-day oper-
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ations of the hospital, but there’s also complex-
ity around all the different kinds of hand-offs,” 
Smith says.

For example, there are hand-offs from the out-
patient setting to the inpatient setting, from one 
unit to another unit within the hospital, or from 
one provider or team of providers to a separate 
individual or team of providers, including physi-
cian-to-physician and nurse-to-nurse hand-offs.

The requirements of different transfers to com-
plete a successful hand-off also are all different, 
although there are consistent elements, such as 
name, diagnosis, and allergies. But beyond that 
basic information, the differences “makes it a chal-
lenge in terms of designing a tool or a process that 
can be universally applied,” Smith says.

The 10 hospitals or systems spent a great deal 
of time in defining terms, i.e., answering ques-
tions, such as, “What is a hand-off?; How do we 
measure what a good hand-off is?; and How do 
we judge whether it’s being done right or not? 
And those are tougher questions than you might 
think,” Smith explains.

Each hospital then selected one or two types of 
hand-offs for further study. Intermountain’s LDS 
Hospital, which was selected to be that system’s 
pilot site, chose two different hand-off types to 
study: emergency department to the inpatient 
floor; and from the operating room to the post-
anesthesia care unit (PACU).

“We thought these were two higher-risk sorts of 
hand-offs,” Smith says.

To investigate these hand-offs, LDS Hospital 
looked at Sentinel Event data and tried to identify 
patterns in errors. Each hospital also developed 
“survey tools to try to measure hand-offs and the 
quality of the hand-offs. So, that was one method-
ology, and then, each of the institutions worked on 
developing a hand-off tool — it’s like a checklist.”

Such checklists are helpful in determining — 
and following — the process that needs to be 
followed and the list of things that need to be con-
firmed in that process before going forward, much 
like pre-surgical procedures to determine such 
things as whether it is the correct patient, etc.

These checklists for hand-offs were developed 
“as opposed to the kind of the way it’s always 
been done, which is, one person picks up the 
phone and calls another person and says, ‘Mrs. 
Smith is here in the emergency room with pneumo-
nia; we’re going to send her up right away. She’s a 
diabetic and she’s on these medicines. We started 
on this antibiotic and . . .’”

Currently, LDS is using the hand-off checklist 
developed as a result of the project. Smith says the 
checklist for the two types of hand-offs identified 
as problematic by LDS Hospital is “being used 
around 95% of the time in those two particular 
scenarios, the ED to the floor and the PACU to the 
floor. The nurses involved in those hand-offs are 
using this checklist 95% of the time.”

Getting caregiver buy-in

The key to adoption of the checklist by nurses at 
LDS is due to the fact that the nurses were the ones 
who participated in its development, Smith says.

“We identified nursing leaders — front-line 
people who wanted to participate in this proj-
ect — and these folks got together for two hours 
every other week,” Smith explains. “It included 
people from the various departments and floors 
that were involved. We did a very detailed 
analysis of all of the different steps that are 
involved in moving a patient from one setting to 
another setting. It’s more than just a phone call, 
of course. . . It turns out there [are] dozens of 
different steps involved, and some of them are 
crucial steps in terms of information transfer. 
So, we started with a real breakdown workflow 
analysis,” Smith says.

Working in concert with nurses, the hospital 
spent weeks and months developing a checklist 
from suggestions they received — and categorizing 
and ranking those suggestions.

“We came up with an initial checklist, and 
we tried it for a week and people said, ‘Oh, 
you know, that sounded good on paper, but 
when we started to use it, it really had some 
problems.’ So, we tweaked it a lot for a period 
of several months until people felt pretty com-
fortable with it. And then, for six months or 
so, we said, “OK. This is the one we’re going 
to use during our pilot project,’ and that was 
the checklist that we’ve used, really, for the last 
eight months or so,” he says.

The use of metrics

LDS Hospitals is using metrics to evaluate the 
success of its checklist. One of those is a box that 
asks receivers, on a 10-point scale, “How satisfied 
were you with the hand-off in terms of its safety?”

Smith says that this box is completed by the 
receiver — as opposed to the person convey-
ing the information in the hand-off. A hand-off 
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ranked 7 or below is considered “defective,” he 
says. If the hand-off was ranked 8, 9, or 10, it 
was thought that receivers were “pretty happy 
with the hand-off.”

“The percentage of defective hand-offs dropped 
over time as people got used to it and became 
familiar with it,” Smith notes. “We were using this 
900 times a month toward the end of the study, 
once it was widely adopted. . . Our rating of the 
hand-off as measured by that scale went from 
fairly low to fairly high. It wasn’t perfect, but it 
was very much a statistically significant trend in 
the right direction.”

SOurCE

• Douglas L. Smith, MD, Associate Chief Medical Officer, 
Intermountain Healthcare, Salt Lake City.  n 

Abortion conference
hosts “open minds”
“Open Hearts . . . and Fair-Minded Words”

President Barack Obama’s words on abortion 
to a graduating class in 2009 at Notre Dame 

inspired Charles C. Camosy, PhD, assistant profes-
sor of Christian ethics at Fordham University in 
Bronx, NY, to consider “What if . . .?”

The result, with three organizers in addition 
to Camosy, was an October event at Princeton 
University called “Open Hearts, Open Minds, and 
Fair-Minded Words: A Conference on Life and 
Choice in the Abortion Debate.” The conference 
featured leading thinkers on all sides of the abor-
tion discussion in the United States.

There have been other conferences on this topic 
— Common Ground at Georgetown University 
being one — which was organized last semester by 
two student group at the university, Reproductive 
Justice and Progressive Students for Life.

But while there have been other “common 
ground” kinds of events, “as far as I know, 
this has not trickled up — or down — to law 
schools, or to the Legal Academy,” says Robin 
L. West, JD, JSM, Frederick J. Haas professor 
of law and philosophy, and associate dean at 
Georgetown Law.

“For example, I don’t know of any law reviews 
that have identified common ground as a way 
to think about abortion, or had a symposium 

around it, or did a colloquial series, or something 
like that, which is what I would like to see hap-
pen,” West tells Medical Ethics Advisor.

Margaret Little, B.Phil., PhD, director of the 
Kennedy Institute of Ethics and a member of the 
philosophy department at Georgetown University, 
suggested that the four-member conference orga-
nizing committee worked very hard “behind the 
scenes to identify a real balance of people . . . 
who, while they would disagree strongly, would 
still converse openly and sympathetically with 
one another.”

And Little says the conference was “not just 
civil dialogue in the sense of being polite, [i.e.] 
‘Let’s be nice and avoid confrontation.”

But there were ground rules and structure that 
was set up in the first two hours of the conference.

One of the highlights of the conference for 
Little was when an individual who could be 
described as “progressive pro-life” at the end 
of a dinner asked aloud, “What is each person 
most afraid of?”

She said the question reflected “the premise 
of the conference,” which was that “well-inten-
tioned and good people disagree on abortion. 
So, if there is a very polarized and difficult 
debate, some of it is because it’s just compli-
cated and we really disagree. . . but some of it 
seems to be marked by a kind of mistrust. And 
I think that’s right in the usual course of events. 
And, that’s what they were working very hard 
to confront, and work with, and explore at the 
conference, while keeping the academic content 
very rigorous.”

West was one of the speakers for the closing 
panel session, “Abortion in America: Should it be 
a Constitutional Question?”

“Part of the substance of my remarks was that 
. . . one of the unattractive consequences of con-
stitutionalizing the entire issue of abortion has 
been that it has made ordinary politics around all 
sorts of issues involving reproduction . . .  much 
more difficult,” West notes. “It has made positions 
harden and crystallize. It takes a lot of issues just 
off the table completely, and it’s made it harder for 
these groups to talk to each other.”

In fact, it has stifled, rather than enabled, debate 
to a large extent, she says.

“I know that sounds paradoxical, because if you 
just watch MSNBC and Fox News, it looks like 
it’s one of the five things we spend all of our time 
talking about,” West explains. “But, in fact, we 
don’t do it in very productive ways.”
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One thing she says she noticed at the confer-
ence was that many younger pro-life supporters 
in the audience were “neutral on the issue of 
birth control.”

“It seems to me that that marks the difference 
between the younger pro-life people and much of 
the leadership of the pro-life movement, at least 
the Catholic [component] of the leadership of the 
pro-life movement,” she says.

The issue of the responsible use of birth control 
is a possible area of common ground, she says.

“It seems to me that, if it’s true demographi-
cally that many pro-life people . . . are open to 
the use of birth control . . . then that’s something 
where pro-life and pro-choice groups should be 
working together,” she says.

Little suggested, too, that, in her opinion, there 
was a “great deal of discussion about contracep-
tion.”

“So, it really was separating out all of the issues 
from sex and contraception with their view about 
the sanctity of life,” Little says.

West suggests that people mean different things 
when they say “common ground.”

“What some people mean by the phrase ‘com-
mon ground’ is: let’s try to identify values that 
we have in common, or let’s try to identify pieces 
of the abortion debate where we might agree . . . 
[and] look for issues where we should be working 
together in a normal political way to bring about 
ends that both sides want to see happen. So, both 
sides want to see the number of abortions go 
down, so let’s work toward that. Then, you’re 
not redebating the abortion issue itself, but you’re 
looking at both values and strategies that you can 
agree on for achieving a goal that you both might 
have,” she says.

Another issue that received attention at the con-
ference, West suggests, was that “both sides of the 
debate have a shared interest in bringing down the 
cost of mothering and bringing down the cost of 
parenting, particularly for poor people . . . if you 
look at the demographics of people that need abor-
tions or that get abortions, it’s overwhelmingly for 
financial reasons.” 

SOurCES

• Margaret Little, B.Phil., PhD, Director of the Kennedy 
Institute of Ethics and a member of the Philosophy 
Department at Georgetown University, Washington, DC.
• robin L. West, Frederick J. Haas Professor of Law 
and Philosophy; Associate Dean, Georgetown Law, 
Washington, DC.  n

ASBH goes forward
with CEC certification
Bioethics program accreditation also in plan

The American Society for Bioethics & 
Humanities is proceeding with plans to estab-

lish both a certification program for those who 
act as clinical ethics consultants and accredita-
tion standards for bioethics programs at U.S. 
colleges,universities, and teaching hospitals.

Although there had been an effort to indicate 
that the certification of ethics consultants would 
result in a pilot certification program for 2010-
2011, the ASBH board “did not choose to act on 
that statement,” at its annual meeting in October 
in San Diego, says ASBH Board President Mark 
G. Kuczewski, PhD, director, Neiswanger Institute 
for Bioethics and Health Policy and professor of 
medical ethics at Loyola University Chicago Stritch 
School of Medicine.

“Basically, it came down to not wanting to com-
mit to the specific date,” Kuczewski tells Medical 
Ethics Advisor.

“At this point, there is a consensus in the field 
that certification of clinical ethicists is coming and, 
therefore . . . the question is whether the ASBH 
feels it should be the certifying agency ,” Kuczewski 
explains. “Ultimately, much like other certifications 
in other fields, very often a professional society 
gets it started, but then you have to spin it out with 
some degree of independence, just so that we’re not 
simply protecting self-interest; but we’re creating a 
legitimate, independent, accrediting body.”

Similar models, for example, would be accredit-
ing medical schools in which there is the LCME 
that’s supported by the American Association of 
Medical Colleges, as well as the American Medical 
Association and others.

Certifying bodies must be independent, “so that 
it’s not politically controlled,” he says.

Certification is going to happen for a couple of 
reasons, according to Kuczewski.

“One is simply, we work in the medical world 
and quality assurance is the coin of the realm; and 
so hospitals and other health care institutions ask 
that they have some kind of assurance that profes-
sionals who work there meet certain standards of 
quality and qualification,” he explains.

Ethics consultation is a “relatively new field” 
going back 15 or 20 years, he says. Compared to 
the history of other fields in health care, certifi-
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cation efforts for clinical ethics consultants are 
“pretty much on the right time line.”

“It takes about two decades to really get the 
certification up and running in that kind of way; 
and so, we’re on that path, but it’s clearly coming,” 
Kuczewski says. “People are looking for that. And 
there are other bodies out there looking to do this 
— for–profit organizations and so on that are [also] 
on a path towards creating such programs, because 
they see profit in it [and] because they realize that 
health care institutions will want such credentials.”

It is important that the ASBH offer certification 
programs, he says, since “we are the people where 
the expertise resides.”

One organization, the Association of Bioethics 
Program Directors, has passed a motion “in sup-
port of the efforts of ASBH to develop a certi-
fication process for clinical ethics consultants,” 
according to a letter sent by the president of that 
organization to Kuczewski.

Core competencies approved

As a first step on the path of offering certifi-
cation of clinical ethics consultants, the ASBH 
board accepted the report from the Clinical Ethics 
Consultation Affairs (CECA) on the core compe-
tencies for such individuals.

One of the CECA recommendations to the 
board in that report was to issue a request for pro-
posals from companies that could provide “test 
development and implementation, and seek start-
up funding.”

Another recommendation was to address 
“grandparenting of expert clinical ethics consul-
tants if certification becomes a mandate.”

The report also included a recommendation 
to “pursue certification of individuals at the 
advanced level, and create a self-learning program 
to teach and demonstrate basic CEC knowledge 
competencies.”

Kuczewski notes that a “complication” that 
comes with its effort to certify CECs is that some 
hospitals and health care organizations have staff 
who “just do clinical ethics full time.”

However, many also have staff, such as social 
workers, who participate in CECs on a part-time 
basis, “but they wear another hat in the institution 
as another profession,” he says.

“Many of these institutions don’t just do an indi-
vidual model of consultation, but they do a team 
model; and so they have several people,” he notes.

The effort to develop the core competencies for 

CECs took this into consideration, and in many 
cases, there is a suggested standard  for the team 
model of CECs that at least one consultant have 
competence at the expert level.

“Our recommendation wouldn’t be that you 
not be able to [participate in CECs] at all without 
certification, but that the hospitals amass a certain 
amount of expertise, so that  . . . a certified team 
leader who would be leading the consultation, and 
that could be a person from any profession, such 
as a social worker. Other professionals who were 
not certified would still be able to participate,” 
Kuczewski explains.

Accreditation also a goal

Much like residencies for physicians, where they 
go through an accredited residency program and 
ultimately must pass a test to become board-cer-
tified, the ASBH also wants to offer accreditation 
to the various types of bioethics programs, ranging 
from undergraduate degrees to masters, doctoral, 
and fellowship programs.

The ASBH is partnering with the Association 
of Bioethics Program Directors and currently 
conducting a curricular mapping exercise to deter-
mine how various bioethics educational programs 
prepared their students to participate in ethics 
consultations by asking these institutions to review 
the recently approved core competencies document 
and to explain how their programs teach the core 
competencies.

“We’re doing an inventory of the field to see how 
people are trained to meet these core competen-
cies,” he says. “And then we’ll try to develop a list 
and develop some kind of standards of what things 
are ideal for a person to come with in their portfolio 
for the performance evaluation piece,” he says.

Kuczewski is careful to note that this is his per-
sonal opinion — and not the board’s time line for 
meeting these goals of the organization — but “I 
think that this accreditation process is likely to 
come to fruition within the next two years or so; 
we’ll pretty much have all the information that we 
need and have a model of how to proceed.”

SOurCE

• Mark G. Kuczewski, PhD, director, Neiswanger Institute 
for Bioethics and Health Policy and professor of medi-
cal ethics at Loyola University Chicago Stritch School of 
Medicine. For more information about the ASBH board’s 
efforts toward certification and accreditation, send ques-
tions to Board@asbh.org.  n
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CME INSTRUCTIONS

Physicians participate in this continuing medical 
education program by reading the issue, using the 

provided references for further research, and study-
ing the questions at the end of the issue. Participants 
should select what they believe to be the correct 
answers, then refer to the list of correct answers to  
test their knowledge. 

To clarify confusion surrounding any questions 
an swered incorrectly, please consult the source ma te-
rial. After completing this activity with the December 
issue, you must complete the evaluation form provided 
and return it in the reply envelope provided to receive 
a credit letter. When your eval uation is received, a 
credit letter will be mailed to you.

CME OBJECTIVES

Upon completion of this educational activity, 
participants should be able to: 

• Discuss new developments in regulation and health 
care system approaches to bioethical issues appli-
cable to specific health care systems.

• Explain the implications for new developments in 
bioethics as it relates to all aspects of patient care 
and health care delivery in institutional settings.

• Discuss the effect of bioethics on patients, their 
families, physicians, and society.  

n The ethics of 
neuroimaging

n Financial incentives for 
living organ donors

n Physician 
responsibilities when the 
family wants everything 
done for their loved one

COMING IN FUTURE MONTHS

Docs not comfortable
removing cardiac devices

According to a new survey, physicians were 
significantly less comfortable discussing with-

drawal of pacemaker (PM) and implantable cardio-
verter-defibrillator (ICD) therapy compared with 
other life-sustaining therapies, with about one-half 
stating that they were not comfortable having these 
conversations with patients, according to a new 
study published in HeartRhythm, a news release 
from the Heart Rhythm Society.

Similarly, physicians were almost twice as 
likely to have been involved in withdrawal of 
therapies such as mechanical ventilation and 
hemodialysis compared with cardiac devices. The 
survey, published in the November edition of 
HeartRhythm, the official journal of the Heart 
Rhythm Society, uncovers a need for more educa-
tion regarding the legal and ethical parameters 
guiding cessation of PM and ICD therapy.  

The study, commissioned in early 2010 with 
support from the Harvard Catalyst program, 
explored the experience, legal knowledge, and 
ethical views of 185 respondents at Beth Israel 
Deaconess Medical Center, an academic tertiary 
center in Boston, Mass. Among the respond-
ers who provided professional training data, 
nearly all were trained as internists (98%), and 
most practiced at the level of clinical attend-
ing. Among the physicians reporting additional 
subspecialty training, the most common fields 
were cardiology (8.5%), pulmonary/critical care 
(8.5%) and geriatrics (5.2%). 

Key findings from the survey included: 
• Physicians were consistently less comfortable 

discussing cessation of PMs and ICDs compared 
to other life-sustaining therapies including ventila-
tion, feeding tubes, and dialysis. 

• Compared to withdrawal of PMs and ICDs, 
physicians more often reported having participated 
in the withdrawal or removal of mechanical ven-
tilation (86.1% vs. 33.9%), dialysis (60.6% vs. 
33.9%) and feeding tubes (73.8% vs. 33.9%).

• 25% to 49% of physicians considered deac-

tivation of PMs and ICDs to be morally distinct 
from the withdrawal of other life-sustaining thera-
pies. Compared to deactivation of an ICD, physi-
cians more often characterized deactivation of a 
PM in a pacemaker-dependent patient as physi-
cian-assisted suicide (19% vs. 10%) or euthanasia 
(9% vs. 1%).

Only about one-third of physicians were aware 
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CME QUESTIONS

20. Aasim I. Padela, MD, an emergency physician at 
the University of Michigan Health System suggests 
that for American Muslim patients, their religion 
does not inform their attitudes toward health 
care in general and toward the physician-provider 
interaction.
A. True 
B. False

21. In Jewish law, a goses is a patient who is 
imminently dying. Such patients are not to receive 
medical interventions.
A. True
B. False

22. Daniel P. Sulmasy’s and Lois Snyder’s article 
suggesting an integrated model for surrogate 
decision-making indicates that in decision-making 
for patients, physicians should be:
A. Included in the decision-making
B. Excluded from the decision-making
C. Told as little as possible by the family
D. None of the above.

23. The Joint Commission’s Center for Transforming 
Healthcare is a regulatory arm of that body.
A. True 
B. False

Answers: 20. B; 21. A; 22. A; 23. B
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that neither presence of a terminal illness or an 
underlying heart rhythm influences the legality of 
pacemaker deactivation.

Nearly half (46%) strongly agreed that patient 
care would be improved by national guidelines 
addressing the appropriate time for cardiac device 
deactivation in end-of-life patients.

“Our survey sheds light on important gaps in 
physician experience and knowledge regarding 
the legal and ethical underpinnings of life-sus-
taining therapies, most notably cardiac devices,” 
lead author Daniel B. Kramer, MD, Beth Israel 
Deaconess Medical Center and Harvard Medical 
School in Boston stated in a news release. “Given 
the broadening use of these devices in an aging 
American population, it is critical that physicians 
from different specialties work together and with 
their patients to understand these issues. Advanced 
care planning is essential, but this presupposes an 
appreciation of the clinical options that are ethical 
and legal under different circumstances.”  n
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