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Tread carefully when using
Stark voluntary disclosure protocol 
Self-reporting can be the right move, but formulate a plan

When you’ve made a serious mistake, sometimes it is best to step for-
ward and confess before the government regulators find out on their 
own. The federal Stark Law, governing physician self-referral, pro-

vides a mechanism for voluntary disclosing a violation, but using that option 
requires a carefully crafted game plan.

This situation is not one in which you can provide a general disclosure and 
then sort out the details once the Centers for Medicare & Medicaid Services 
(CMS) starts asking questions, says John B. Garver III, JD, an attorney with the 
law firm of Robinson Bradshaw in Charlotte, NC.

“Disclosing a Stark violation can lead not only to penalties for that actual 
violation, but also investigations that can uncover other problems,” Garver says. 
“You’re better off providing a detailed, thorough report rather than a more gen-
eral one that will just prompt CMS to start investigating and discovering things 
on their own.”

The Stark Law has a simple premise, explains Garver’s colleague Jennifer 
Csik Hutchens, JD, also an attorney in the Charlotte, NC, office of Robinson 
Brandshaw. Its purpose is to bar physicians from making referrals for certain 
health services to entities with which they, or their immediate family members, 
have a financial relationship, Hutchens explains. However, she says this simple 
premise has not been simple in application.

There can be severe consequences for violating the prohibition under the 
Stark Law against claims by providers and suppliers, including hospitals, sub-

ExECUTIvE SUMMaRY: 
The government provides a method for self-reporting a provider’s violation of 
the Stark law prohibiting self-referral, but there are inherent dangers in using 
this option. Carefully craft a plan for voluntary disclosure that protects your 
interests.
• Set parameters for what will be disclosed.
• Provide a solid argument for why your organization should not be penalized 
to the maximum extent.
• Realize that a Stark disclosure could trigger other government investigations.
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mitted to anyone for services rendered as a result of 
improper referrals from physicians, Hutchens says. 
The government can require refunds of overpay-
ments, impose fines, and exclude the offender from 
federal health programs. (For the text of the Stark 
law, go to http://tinyurl.com/3hb5443.)

“Due to the complex nature of the Stark Law 
and its exceptions, even vigilant providers may find 
themselves having inadvertently sought and received 
reimbursement for services rendered in violation of 

the law,” Hutchens says.
Historically, the government has provided channels 

for providers to self-report violations, and the Patient 
Protection and affordable Care act (PPaCa) directed 
the Department of Health and Human Services 
(HHS) to develop a process for providers to self-
report violations of the Stark Law in return for poten-
tially reduced liability. In response, the Centers for 
Medicare & Medicaid Services (CMS) issued its Stark 
voluntary Self-Referral Disclosure Protocol (SRDP) 
in September 2010. (For the entire text of the SRDP, 
go to http://tinyurl.com/4yrowqt.) The SRDP offers a 
way for providers to report their violation and lay out 
an argument for why they should not be subject to 
the harshest penalties.

Coming forward under the SRDP can be daunting, 
Hutchens says. “People really need to be careful to set 
a game plan, taking into account the legal and practi-
cal ramifications,” she says. “For instance, you have 
to consider how far back you are going to pull elec-
tronic records and who you need to engage to do that 
process. That can be a big task, and it’s that kind of 
thing that you need to think about before you jump 
into this process.”

The Stark Law defines the look back period as “the 
time during which the disclosing party may not have 
been in compliance with the physician self-referral 
law,” but Garver says some people still argue that the 
definition is ambiguous. Garver and Hutchens say 
it is unclear how CMS will interpret the look-back 
period, and providers have to ask where they will cut 
it off. Garver says, “Whatever you decide, you want 
to be able to explain it fully and satisfactorily, with-
out any corner-cutting. In our interactions with CMS 
regarding SRDP, they have been very polite, very 
professional, and very thorough. They not only ask 
what the provider has told them, but also what the 
provider has not told them.”

Garver and Hutchens note that since the pro-
gram began, one settlement has been publicized: 
Saints Medical Center, in Lowell, Ma, agreed to pay 
$579,000 to resolve its Stark Law liability, well below 
its estimated exposure. By spring 2011, CMS report-
edly was processing more than 60 SRDP disclosures. 
“although only one settlement under the SRDP 
program has been publicized so far, it is clear that 
participating in the SRDP is a lengthy and protracted 
process that requires careful legal and financial analy-
ses of a provider’s business relationships over many 
years,” Garver says. “Providers should seek immedi-
ate counsel by a qualified attorney if they suspect that 
they have violated the Stark Law.”

Under the SRDP, providers may report only actual 
and potential violations of the Stark Law and not 
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violations of other federal fraud and abuse laws such 
as the anti-kickback Statute or False Claims act, 
Garver notes. However, if CMS determines that 
conduct disclosed under the SRDP also might violate 
other federal laws, the agency may refer the disclosing 
party’s submission to the HHS Office of the Inspector 
General (OIG) or the Department of Justice (DOJ) for 
further investigation. That piece of the SRDP means 
that an effort to proactively report a Stark violation 
could trigger other government investigations with-
out allowing you get a head start on defending those 
other violations, Garver explains. 

With that risk in mind, Garver and Hutchens say 
providers should carefully weigh the benefits of using 
the SRDP option: the pros of likely reducing their 
exposure under the Stark Law versus the possibility 
of unanticipated consequences. The decision to make 
a SRDP submission should be made by a corporate 
fiduciary, such as a hospital’s board of directors, they 
say. (See the story below for tips on deciding whether 
to use the SRDP. See the story on p. xx for steps to 
take after submitting an SRDP.)

Garver notes that there still are many unanswered 
questions about how the government will respond 
to SRDPs. With only one settlement so far, it is not 
clear how lenient the HHS OIG or DOJ will be in 
interpreting violations or how much goodwill can be 
engendered by voluntarily disclosing, he says. 

“I don’t think anybody knows all the answers to 
how all this will play out,” Garver says. “There are 
still a lot of unknowns, so the only thing that is cer-
tain is that you do expose yourself to some risks and 
liabilities when you self-report. Whether those risks 
are outweighed by the benefits of disclosure is what 
we have to spend a lot of time considering.”
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Tips for reporting  
Stark violation

John B. Garver III, JD, and Jennifer Csik 
Hutchens, JD, attorneys in the Charlotte, NC, 

office of the law firm Robinson Brandshaw, offer 
these tips for healthcare risk managers deciding 
whether to use the Stark voluntary Self-Referral 
Disclosure Protocol (SRDP), and if so, how to then 

prepare a SRDP submission.
1. Set parameters for the investigation.
Typically, a provider’s path to entering the SRDP 

starts with the discovery of a single potentially 
non-compliant arrangement. Because the provider 
should ensure that it ultimately reports all existing 
issues, it will want to survey the level of its compli-
ance. In some instances, a provider might be faced 
with a daunting task of conducting a Stark self-
audit of various physician payment streams over 
many years.

Prudent providers will set reasonable parameters 
for their self-audit. For example, a provider could 
consider starting with a review of all payment 
streams to or from physicians or physician practices 
during the past six years (typically considered the 
Stark Law statute of limitations period). although it 
is possible that arrangements existing prior to such 
six-year cutoff also violate the Stark Law, the pro-
vider should circumscribe, with defensible boundar-
ies, what might otherwise be an unlimited review.

2. Establish a plan for allocating responsibility.
Under the SRDP, disclosures and refunds of 

overpayments should be submitted within 60 days 
of the date on which the overpayment was identi-
fied or the date a corresponding cost report is due. 
Conducting a self-audit and preparing a SRDP sub-
mission can be an extremely time-consuming pro-
cess, and those 60 days are certain to pass quickly. 
Thus, at the outset of a Stark self-audit, the provider 
should establish a timeline and clearly allocate 
responsibilities among its employees and between 
itself and its legal counsel. 

3. Carefully prepare the SRDP submission.
a SRDP submission includes three components: 
—  an extensive report describing, among other 

things, the actual or potential Stark violation, the 
circumstances under which the violation was dis-
covered, whether the disclosing party has a history 
of similar conduct, and the nature and adequacy of 
the disclosing party’s existing compliance program; 

— a financial analysis of the amount due; 
— a certification by a corporate fiduciary, such 

as a hospital CEO, that the contents of the submis-
sion were prepared in good faith and are accurate.

The SRDP’s good faith requirement makes 
careful preparation of the submission particularly 
important. To the extent that CMS sees errors or 
omissions as being uncooperative, as evidence of a 
continued lack of effort to comply with the Stark 
Law, or as an attempt to circumvent further inves-
tigation, it might demand a larger settlement. In 
the egregious case, the disclosing party risks being 
removed from the SRDP and having the submission 
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referred to the Office of Inspector General (OIG) or 
the Department of Justice (DOJ) for further investi-
gation.

For these reasons, disclosing parties should have 
legal counsel involved in the preparation, compila-
tion, and/or review of SRDP disclosures before sub-
mission to CMS.  n

Prepare for aftermath
after SRDP submission

Remember that even though the whole point of 
the Stark voluntary Self-Referral Disclosure 

Protocol (SRDP) — at least from the provider’s per-
spective — is to settle potential Stark liabilities for 
less than its full exposure, the government wants to 
know about your entire potential liability.

Centers for Medicare & Medicaid Services 
(CMS) requires that the provider’s submission 
include a full financial analysis of the “total, item-
ized by year, that is actually or potentially due and 
owing” under the Stark Law, factoring in the period 
of noncompliance, explains John B. Garver III, JD, 
an attorney in the Charlotte, NC, office of the law 
firm Robinson Bradshaw. 

The SRDP requires financial analysis of any 
potentially non-compliant arrangement over the 
entire “look back” period, which is the period dur-
ing which the disclosing party was potentially not in 
compliance with the Stark Law, Garver says. Thus, 
in some cases, the “look-back” period for calcula-
tion purposes will exceed even the Stark statute of 
limitations period.

“The provider’s exposure under the Stark Law is 
therefore the sum of all Medicare reimbursements 
received from any and all referrals of designated 
health services, including all hospital services, made 
by any physician with which the provider had a 
direct or indirect financial relationship that did not 
meet a Stark exception,” Garver says.

CMS also requires that the provider’s SRDP sub-
mission list the total amount of remuneration paid 
by the provider to the physician as a result of the 
reported Stark Law violations during the applicable 
“look back,” says Jennifer Csik Hutchens, JD, also 
of Garver’s firm. The provider’s financial analyses 
should be based on a clearly defined methodology 
and should rely on the most accurate data available, 
she says.

“It is imperative that CMS have confidence in the 
disclosure and its underlying methodology to both 
minimize any follow-up inquiries from CMS and set 

a good tone for discussions with CMS on the nature 
and amount of any penalties,” Hutchens says.

The provider also must identify factors that 
might support a payment reduction, the attorneys 
say. While the SRDP statute does not require CMS 
to reduce any amounts owing or potential fines 
as a result of a provider’s submission under the 
SRDP, the agency has authority to do so. CMS will 
consider several factors in determining whether 
to reduce an amount owing. Hutchens says these 
factors include the nature and extent of the illegal 
conduct, the timeliness of the disclosure, the level of 
cooperation of the disclosing party, and the disclos-
ing party’s financial position.

“To the extent possible, submissions should high-
light any factors that support a liability reduction,” 
she says. “For example, a rural hospital will want to 
emphasize that it serves a disproportionate number 
of underserved patients. To the extent applicable, 
the lack of ability to pay should be at the forefront 
of the argument.”

Don’t forget that the process isn’t over — not 
even close — once you submit the disclosure. 
Following the initial submission, CMS will conduct 
its own verification of the submission and might 
request additional information and documents from 
the disclosing party. The disclosing party should 
establish a mechanism for rapidly and accurately 
responding to CMS’ information requests, Garver 
says. 

“a disclosing party’s level of cooperation may 
factor into CMS’ ultimate decision on the outcome, 
the penalty, in each case,” he says. “Moreover, the 
disclosing party should take time to think proac-
tively about its responses to questions that CMS 
may ask in its follow-up.  a financially distressed 
hospital, for example, should have explored what 
documentation it will provide when CMS asks for 
backup as to its lack of financial wherewithal to pay 
a large penalty.”  n

HIPAA access reports
could be used in med mal

If a proposed rule is enacted by the federal govern-
ment, patients will be able to request an account-

ing of who accessed their electronic health records, 
a development that some legal experts say could put 
hospitals and other providers at risk.

The right to request an “access report” as out-
lined in the Office for Civil Rights’ proposed Health 
Insurance Portability and accountability act 
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(HIPaa) accounting of disclosures rule could be an 
asset to attorneys in HIPaa civil suits and malprac-
tice cases, some privacy experts say. Others disagree, 
saying the access reports only open small windows of 
opportunity for plaintiffs.

Under the proposed accounting of disclosures rule, 
patients could request an accounting of who accessed 
their electronic health information in a designated 
record set, for any reason.

HIPaa access reports could be used against hos-
pitals and other providers, but more as leverage to 
obtain the sought-after results says Lisa L. Dahm, JD, 
LLM-Health, director of continuing legal education 
and adjunct professor at South Texas College of Law 
in Houston. 

“The reputational damage that could result from 
the public knowing that the provider disclosed the 
information without permission might make the pro-
vider more willing to settle a lawsuit alleging some 
other cause of action than going to trial and risking 
the public’s learning the provider breached patient 
confidentiality,” Dahm says.

If you have a state statute that allows for damages 
for unauthorized disclosures of private health infor-
mation, there is a direct risk of being fined for each 
instance, Dahm says. Patients also may take their case 
to the Office of Civil rights, which could impose pen-
alties of more than $1.5 million.

although a patient cannot sue the hospital under 
HIPaa, Dahm notes that there is case history suggest-
ing an unauthorized disclosure could be used to sue 
a hospital for substantial damages. “One of the chal-
lenges for the risk manager is to make others in the 
organization are aware that you have to treat records 
as confidential,” Dahm says. “I strongly suggest going 
to the chief information officer and have them run 

routine audits by picking a few patients and looking 
at how records are used. That sometimes is the only 
to discover those pathways through which personal 
health information is accessed improperly.”

One attorney sees a major malpractice risk from 
HIPaa access reports. Nathan A. Kottkamp, JD, 
a partner with the law firm of McGuireWoods in 
Richmond, va, says the information in an access 
report could be a goldmine for plaintiff’s attorneys. 
(See the story on p. 138 for the perspective of a 
plaintiff’s attorney.) Even if a caregiver listed in the 
access report had a legitimate reason to view the 
record, Kottkamp says, the report could be helpful 
in listing every potential defendant. The plaintiff’s 
attorney might go through the list, ask why each per-
son looked at the record, and explore each of those 
people as being potentially negligent, he says.

“From a litigation perspective, it really is very 
scary. If I’m a healthcare provider, this potential rule 
really does scare me,” Kottkamp says. “The access 
report would provide a road map for potential liti-
gants.”

There is an increasing effort to use HIPaa vio-
lations as the basis for other torts and negligence 
actions, Kottkamp notes. an attorney could point to 
HIPaa as the standard of care and say that if you’re 
not in compliance with HIPaa, you have de facto 
violated the standard of care, he explains. 

a plaintiff’s attorney might see the access report 
as a list of potential defendants with deep pockets, 
Kottkamp says. In addition to the question of how 
access reports might be used against you, providers 
also have to worry about whether they can even com-
ply with the demand for access reports, Kottkamp 
notes.  Regulators apparently thought such informa-
tion would be easy to compile, but Kottkamp is hear-
ing from providers that compiling an access report 
is much harder than it sounds. vendors of electronic 
health records (EHRs) will have to develop ways to 
produce such reports if the rule is not changed, he 
says.

“It also will make it that much easier for regula-
tors to know when there is a violation,” Kottkamp 
says. “We could see people routinely asking for their 
access reports, and then it’s a short step to regulators 
finding out that people were looking in records that 
they shouldn’t have. Particularly if you treat celebrity 
patients, the access report can be a smoking gun.

SOuRCES
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ExECUTIvE SUMMaRY:
the Office of civil Rights has proposed a rule that 
would allow patients to request an accounting of ev-
eryone who accesses their electronic health records. 
Some legal experts say this information could be 
used against healthcare providers in medical mal-
practice cases.
• there is no private right of action under HiPaa, but 
the information still could be damaging if it shows 
improper access.
• the information could encourage “hunting expedi-
tions” by malpractice attorneys against anyone who 
accessed the record.
• Some attorneys say the information would be only 
marginally more useful than the data already avail-
able in a malpractice case.
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Access reports can make
records more complete

The access reports proposed by the Office for Civil 
Rights’ proposed Health Insurance Portability 

and accountability act ( HIPaa) accounting of dis-
closures rule could aid a plaintiff’s attorney in filing a 
malpractice case, but they also could result in aban-
doning the case, says one plaintiff’s attorney.

Plaintiff’s attorney Jeffrey M. Kimmel, JD, a part-
ner with the law firm of Salenger, Sack, Kimmel & 
Bavaro, New York City, says the medical records of 
a patient are the foundation of any malpractice case, 
so the access reports could result in the records being 
more complete and therefore more helpful to the 
case.

“But the reports also could result in me saying 
there’s not really a case here and not going through 
with the claim,” he says. “a lot of times we have to 
initiate a lawsuit because the record is incomplete, 
and then after we get all the information we find out 
there was no malpractice. So I see this going both 
ways. anything that makes the record more accurate 
and complete is better for everyone.”

another attorney worries that the access reports 
could create a situation with people on a witness list 
or even being sued simply because they were on an 
access report. Litigation could be complicated and 
made more costly, says former critical care nurse, 
Jacqueline M. Carolan, JD, a partner with the law 
firm of Fox Rothschild in Philadelphia.

The peer review process has to be considered, 
Carolan says. If you have a physician who is under 
review, several people might view the records of that 
patient and many of the doctor’s other patients to 
determine if the physician’s care is appropriate.

“But then the patient sees 20 people accessing his 
record,” she says. “I think it’s something that could 
be a concern for the consumer who doesn’t under-
stand this process in the hospital.”  
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Mandatory reporting
for never events jumps

More states are mandating adverse event report-
ing, and this trend could have a significant 

impact on healthcare providers, says Kathryn 
Schulke, BSN, a principal with the law firm of Booz 
allen Hamilton in Rockville, MD. Twenty-seven 
states and the District of Columbia have passed legis-
lation requiring adverse event reporting, she says.

One risk is that the reporting systems can provide a 
false impression of patient safety at hospital, Schulke 
says.

“Many of the adverse events that must be reported 
cannot be validated by an outside entity,” Schulke 
says. “a fall is an adverse event, but a fall that is 
caught is a near miss. So if you have a lot of falls and 
don’t honor the reporting, you look like a provider 
with fewer falls than a hospital that is enthusiastic 
about reporting all falls and near misses.”

Schulke expects that the number of states requir-
ing adverse event reporting will continue to rise, and 
she also says the legislation is likely to be expanded 
to include hospital-acquired conditions. Physician 
reporting of adverse events also might be made 
available, she says. (For a list of the states that 
require adverse event reporting and information on 
each state’s reporting system, go to http://tinyurl.
com/3tjqyd4. The page opens with California’s rules 
because it is the first alphabetically, but the other 
states can be selected on the right side.) 

States protect the information transmitted to state 
agencies concerning adverse events, meaning the 
information cannot be used against the provider in 
a lawsuit, so that is not a direct threat. Mandatory 
adverse event reporting can cause other headaches, 
however. Third-party payers are increasingly hesitant 
to pay for poor care, and reporting an adverse event 
might result in non-payment for all of the care ren-
dered, even if the adverse event was relatively small 
and benign, Schulke says. The reports also could be 
detrimental to hospitals amidst the push for more 
value-based purchasing.

“There is not 100% alignment between the events 
that must be reported under mandatory adverse event 
reporting and what is reported for value-based pur-
chasing, but there is enough alignment that it should 
leave behooves risk managers and chief medical offi-
cers to really take an aggressive approach to reducing 
those errors,” Schulke says. “Not only are they going 
to be reported, but in the very near future they are 
going to affect reimbursement.”
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Risk managers should start by determining 
whether their hospital or system is a poor performer 
in comparison to national averages or error rates in 
their communities, Schulke says. “Then you have 
to drill down in your own organization and look at 
those individual units – the surgical unit, the emer-
gency department – where those numbers are not 
good,” she says. “The risk manager needs to narrow 
down where the risk is and then address that risk 
with specific solutions.”

The good news is that there is substantial federal 
funding available for reducing adverse events and 
improving patient safety, Schulke notes. The Center 
for Medicare and Medicaid Innovation (CMMI) 
announced it will provide $500 million in funding 
to selected local and statewide entities to coordinate 
the implementation of projects under the Partnership 
for Patients initiative. (See the story at right for more 
information on that program.)

“To my knowledge, this is the first time that the 
government has had this large of an effort to fund 
and help hospitals make patient safety improve-
ments,” Schulke says. “If I were a hospital risk 
manager, I’d sign up for this right away. It’s virtually 
free of charge to the hospital if you agree to work on 
seven out of a list of 10 areas of harm.”
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CMMI offering funds
for safety improvements

Based on the Institute for Healthcare 
Improvement’s (IHI) model, the Partnership 

for Patients is a recently announced, public-private 

ExECUTIvE SUMMaRY:
Mandatory adverse event reporting is becoming 
more common at the state level. These laws might 
affect reimbursement for healthcare providers and 
have other effects.
• the reported information is protected from use in 
malpractice litigation.
• Hospital-acquire conditions probably will be in-
cluded in reporting requirements.
• the federal government is offering $500 million in 
aid for patient safety improvements.

partnership aimed at reducing injuries and compli-
cations by 40% and hospital readmissions by 20% 
over three years.

The Center for Medicare and Medicaid 
Innovation (CMMI) seeks to contract with large 
health systems, statewide associations, and other 
entities to support hospitals efforts to achieve the 
goals of the Partnership for Patients: improving the 
quality of care and patient safety while lowering 
costs.

Providers seeking to become “patient safety 
hospital engagement contractors” will be required 
to  design intensive programs to teach and support 
hospitals in making care safer, conduct training for 
hospitals and care providers, provide technical assis-
tance for hospitals and care providers, and establish 
and implement a system to track and monitor hos-
pital progress in meeting quality improvement goals

The Hospital Engagement Campaign funding is 
the first round of $500 million made available by 
CMMI under the Partnership for Patients. More 
information and application materials for the 
Hospital Engagement Campaign solicitation are 
available online at http://tinyurl.com/3by6fgb.  n

More providers opt
for self-insurance

The move toward physician collaboration is 
likely to create a number of risk management 

challenges, along with more interest in physi-
cian self-insurance, according to the results of the 
12th annual Hospital and Physician Professional 
Liability Benchmark analysis from aon Global Risk 
Consulting and the american Society for Healthcare 
Risk Management (aSHRM).

Mergers, acquisitions, and joint ventures are likely 
to be more common as hospitals and healthcare sys-
tems across the country look to deliver high-quality 
care while reducing unnecessary expenses, says Erik 
Johnson, FCaS, Maaa, healthcare practice leader 
for aon Risk Solutions’ actuarial and analytics 
Practice in Charlotte, NC, and author of the analysis.

Health systems will face significant risk manage-
ment challenges associated with integrated physician-
hospital medical malpractice and professional liability 
risks, says Ron Calhoun, managing director for aon 
Risk Solutions.  “This expected increase in hospital 
and physician collaboration can be directly linked 
to the Patient Protection and affordable Care act, 
which is motivating a shift in the marketplace,” 
Calhoun says. “Hospitals are moving from volume-
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based reimbursement methodologies to outcome-
based solutions. This requires a more integrated 
approach to care delivery to achieve the cost efficien-
cies necessary to compete in today’s evolving market.”

Calhoun says that in addition to the regulatory 
scrutiny that is likely to come with such changes, risk 
managers will have to watch for these potential prob-
lems:

• experience rating variables; 
• allocation strategies;
• tail coverage issues;
• capital requirements;
• increased premium flow;
• financial reserve methodologies;
• coordinated defense strategies;
• clinical risk management efficiencies.
The survey found that 73% of systems surveyed 

will self-insure the combined hospital-physician 
malpractice risk. “Our findings reflect that when 
hospitals team up with physicians, they are effectively 
doubling down on medical malpractice risk,” Johnson 
says. “as a result, medical malpractice for new physi-
cian-hospital arrangements will be a critical issue.”

The collaboration trend can challenge healthcare 
systems in a number of ways, Johnson says. He offers 
these examples:

• Smaller regional and local hospitals might find 
themselves without the capital, infrastructure, or 
expertise to develop as an accountable care organiza-
tion.

• Regional hospital systems might not own the 
assets needed to be competitive and could be looking 
to buy specific physician practices to fill the gaps. 

• Middle market hospital systems are looking to 
develop capabilities to help drive efficiencies in spe-
cific clinical specialties, such as radiology and ortho-
pedics. 

• Integrated health systems might be rethinking 
relationships with home health agencies, home infu-

ExECUTIvE SUMMaRY:
Healthcare reform is pushing more healthcare pro-
viders to seek collaboration, and those arrangements 
might pose risk management challenges. A new 
report indicates that 73% of systems surveyed will 
self-insure the combined hospital-physician malprac-
tice risk.
• Hospital/physician collaborations can increase 
malpractice risk.
• Health systems make partner more to provide 
seamless care.
• claims frequency and severity are increasing only 
slightly.

sion companies, hospice agencies, and behavioral 
health firms to achieve a more seamless delivery of 
service post-discharge.

The aon study details the growth of integrated 
self-insurance strategies and highlights the challenges 
faced by systems as they pursue the cost of risk sav-
ings. Included in the analysis is an examination of 
malpractice claim frequency and severity for hospitals 
and physicians by state, service, and type of claim. 
In terms of claims, the report looks at trends in fre-
quency, severity, and overall loss rates related to hos-
pital and physician professional liability for more than 
10 years.

The 12th annual “Hospital and Physician 
Professional Liability Benchmark analysis” is based 
on the participation of 117 hospital systems and more 
than 2,300 facilities. (See the story below for high-
lights from the report.)

Hospital liability figures have been holding steady, 
Johnson says. Premiums for coverage are generally 
flat or decreasing, he says, largely because the insurers 
are lower rates to remain competitive.

“We see a very consistent trend in liability for hos-
pitals. Claims frequency is increasing at a very modest 
1% rate, and the severity of the claims continues to 
grow at a steady rate of 4% per year,” he says. “That 
is very similar to what we’ve seen in past years, so it is 
a stable trend.”

SOuRCES/RESOuRCE

• Ron Calhoun, managing Director, aon Risk Solutions, 
charlotte, nc. telephone: (704) 343-4128. e-mail: Ron.cal-
houn@aon.com.
• Erik Johnson, FCAS, MAAA, Health Care Practice Leader, 
actuarial and analytics Practice, aon Risk Solutions, Raleigh, 
NC. Telephone: (919) 786-6246. E-mail: erik.johnson@aon.com.

• the 12th annual “Hospital and Physician Professional 
Liability Benchmark Analysis” is available for a fee from the 
american Society for Healthcare Risk management at this site: 
http://tinyurl.com/3mp2hxq. Select “aSHRm store” and then 
enter “liability benchmark analysis” in the search box. the cost 
is $269 for members and $369 for non-members, plus $23.95 
for shipping and handling.  n

Quarter of claims
linked to 5 HACs 

These are some highlights of the 12th annual 
Hospital and Physician Professional Liability 

Benchmark analysis from aon Global Risk 
Consulting and the american Society for Healthcare 
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Risk Management:
• For the upcoming 2012 accident year, the study’s 

authors project that hospitals will experience an 
annual loss rate of $3,540 per occupied bed equiva-
lent, and $6,750 per Class 1 employed physician for 
professional liability events. 

• Indemnity and expense payments on suits and 
trials are significantly higher than non-suited claims. 
Forty-six percent of non-zero closed claims involve 
a lawsuit, and 17% of lawsuits go to trial. Hospitals 
pay no indemnity amounts on about half of all law-
suits, including trials.

• One out of every four claims and a quarter of 
hospital professional liability costs are associated with 
five healthcare-acquired conditions (HaCs): health-
care-acquired infections, healthcare-acquired injuries, 
medication errors, objects left after surgery, and pres-
sure ulcers.  n

funding/support for the security process, which was 
selected by 17% of respondents respectively. These 
were also top concerns identified in last year’s 
study.

Only 4% of respondents indicated that they 
don’t have any concerns about the security of elec-
tronic medical information at their organization, 
identical to what was reported in the 2010 survey. 
Respondents were least likely to report that lack 
of compliance with a business associate agreement 
was a primary security concern, identified by 3% of 
respondents.  n

26% of providers say
breach in past year

about one-quarter of healthcare respondents 
reported that their organization has experi-

enced a security breach in the past year, accord-
ing to new survey results from the Healthcare 
Information Management and Systems Society 
(HIMSS) in Chicago.

an internal breach of security continues to be the 
primary concern raised with regard to the security 
of electronic medical information.

Slightly more than one quarter of respondents 
(26%) noted that their organization has experienced 
a security breach in the past 12 months. This is 
similar to the 23% of respondents who noted this 
situation to be the case in 2010, according to the 
22nd annual HIMSS Leadership Survey. (The full 
survey report is available online at http://tinyurl.
com/3ecjd8m.)

For the past several years, an internal breach of 
security has been identified as a primary concern 
regarding the security of electronic medical infor-
mation among survey respondents, the report says. 
This ranking was also the case in this year’s survey, 
when it was identified by 36% of respondents. 

another one-third of respondents (30%) reported 
that compliance with HIPaa security regulations/
CMS security audits was a primary concern with 
regard to the security of electronic medical infor-
mation. Rounding out the top three is inadequate 

Murder charges cleared
after patient death

Six months after Richard Teh, MD, an inter-
nist in Las vegas, Nv, was handcuffed and 

taken to jail from his office as patients, staff, and 
partners looked on, murder charges against him 
were dropped, according to a statement from the 
association of american Physicians and Surgeons 
(aaPS), which has been monitoring the case. 

The charges were dismissed with prejudice, 
which means they can never be reinstated. a 
patient did die, but there was never any evidence 
that she had been murdered, much less that the 
doctor had done it, his defense attorneys argued. 
The criminal complaint alleged that the doctor did 
“willfully, unlawfully, feloniously, … and with 
malice aforethought, kill [the patient], … by mak-
ing available … controlled substances…”

Teh was treating the patient for chronic pain. 
One medical examiner ruled that the death was 
due to “multiple drug intoxication,” as well as an 
enlarged heart and kidney failure, which “could 
be” caused by drug intoxication, court records 
show. Bottles of prescription medications were 
found in the patient’s home by her estranged hus-
band and his off-duty detective friend, who took 
them to the coroner’s office.

Drug levels in the patient, however, were low, 
far below toxic levels, and she had walked into the 
emergency department fully alert, explains aaPS 
Executive Director Jane M. Orient, MD. Hospital 
records showed a very low white count, compat-
ible with overwhelming infection, she says.

“The killer was actually a bacterium called 
Pseudomonas, which grew out of the patient’s 
blood,” Orient says. “This infection, which can 
be extremely difficult to treat, caused pneumonia, 
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adult respiratory distress syndrome, and multiple 
organ failure.”

Numerous patients and physician colleagues 
expressed support for Teh — as well as concerns 
that chronic pain patients will have still more dif-
ficulty obtaining medicine they need because of 
heavy-handed law enforcement. “The Teh case is 
by no means unprecedented,” Orient says. “Many 
physicians have been prosecuted and even gone to 
prison for years for the crime of trying to relieve 
pain.”

The Teh case initially was brought to the atten-
tion of the state Drug Enforcement agency task 
force by the patient’s estranged husband and his 
friend, then to the prosecutor after settlement of a 
malpractice suit brought by the husband, Orient 
says. as frequently happens, she says, the physi-
cian’s malpractice carrier had advised him to settle 
to avoid the costs of defense. This can be mis-
construed as an admission of wrongdoing, where 
none occurred, Orient notes.

“Clark County prosecutors did the right thing 
in dismissing this case,” Orient says. “But all 
too often, prosecutors want a conviction at all 
costs.”  n

The 2012 Work Plan identifies 23 projects target-
ing hospitals. Of these 23, six are new projects. OIG 
will continue reviews related to hospital reporting 
of adverse events and present on admission condi-
tions, as well as outlier payments and reporting of 
quality data. Foley & Lardner provides this overview 
of some of the major projects from the 2012 Work 
Plan: 

• Accuracy of Present-on-Admission Indicators 
Submitted on Medicare Claims (OEI). 

• OIG will review the accuracy of present-on-
admission (POa) indicators submitted on inpatient 
hospital claims. CMS requires hospitals to sub-
mit POa indicators with each diagnosis code on 
Medicare hospital inpatient claims. Under PPaCa, 
hospitals with high rates of hospital-acquired condi-
tions receive reduced payments, so POa indicators 
are necessary to implement the new requirement.

• Medicare Inpatient and Outpatient Payments to 
acute Care Hospitals (OaS). 

• OIG will review hospital Medicare payments 
to determine hospital compliance with selected bill-
ing requirements and to recommend recovery of 
overpayments for providers that routinely submit 
improper claims. OIG will review high- and low-
compliance risk hospitals and will compare the com-
pliance practices of the two groups.

• Acute-Care Hospital Inpatient Transfers to 
Inpatient Hospice Care (OaS). 

• OIG will review Medicare claims for inpatient 
stays for which the beneficiary was transferred to 
hospice care. For such claims, OIG will examine the 
financial or common ownership relationship between 
the acute-care hospital and the hospice provider. 
OIG also will examine how Medicare treats reim-
bursement for similar transfers from the acute care 
setting to other settings.

• Medicare Outpatient Dental Claims (OAS). 
• OIG will review hospital outpatient payments 

for dental services to determine whether pay-
ments for dental services were made in accordance 
with Medicare requirements. Generally, Medicare 
excludes dental services, but OIG audits revealed that 
providers were receiving Medicare reimbursement 
for noncovered dental services, which resulted in sig-
nificant overpayments.

• Inpatient Rehabilitation Facilities (OEI). 
• OIG will examine the appropriateness of admis-

sions to inpatient rehabilitation facilities (IRFs). 
IRFs provide rehabilitation services for patients who 
require a hospital-level of care to improve their abil-
ity to function. OIG will review the level of therapy 
and how much concurrent group therapy is pro-
vided.  n

OIG issues Work Plan
for the next year

The Office of Inspector General (OIG) at the 
Department of Health & Human Services (HHS) 

has issued its Work Plan for 2012, indicating what 
areas will be of most interest for investigations and 
enforcement action. Much of the work plan involves 
a greater focus on the new issues raised by the 
changes introduced by the Patient Protection and 
affordable Care act (PPaCa)

OIG’s Work Plan is aspirational and, as a result, 
many projects are carried over from year-to-year as 
priorities shift and projects planned in the beginning 
of the fiscal year are set aside, according to an analy-
sis by the law firm of Foley & Lardner, with offices 
across the country. The fact that a project has not 
been carried over does not suggest that OIG is no 
longer interested in that area, the law firm explains. 
(The work plan can be found at http://tinyurl.
com/3aunow5.)

There are a significant number of new projects 
related to state Medicaid programs, as well as an 
emphasis on fraud and abuse reviews, the firm notes. 
Medicare Parts C and D also received an increased 
share of OIG’s attention regarding new projects. 
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COMING IN FUTURE MONTHS

Final rule on ACOs 
comes with clarifications 

as the Centers for Medicare and Medicaid Services 
(CMS) released a final rule on implementation 

of the Medicare Shared Savings Program (MSSP) 
for accountable care organizations (aCOs), others 
released their notices regarding legal issues related to 
aCOs.

The final rule on aCOs can be found online at 
http://tinyurl.com/69j523j. The national law firm 
of McGuireWoods offers this summary of the legal 
notices issued with the aCO final rule: 

• CMS and the Office of the Inspector General 
(OIG) issued an interim final rule addressing waivers 
for application of Stark, Federal anti-Kickback, and 
gainsharing and civil monetary penalty laws for cer-
tain arrangements by aCOs. That rule can be found 
online at http://tinyurl.com/3z4nn3l.

• Federal Trade Commission (FTC) and 
Department of Justice (DOJ) issued an updated policy 
statement that discusses how antitrust laws will be 
applied and enforced for aCOs. The rule can be 
found online at http://tinyurl.com/3mwhlkc.

• The IRS issued a fact sheet tax exempt status for 
aCOs.

The CMS final rule includes several key differences 
from the proposed rule that appear to be addressing 
some of the chief complaints with CMS’s approach to 
the MSSP. McGuire Woods offers this summary:

1. No requirement to assume risk for shared losses. 
CMS eliminated “two-sided” risk from Track 1.

2. No retrospective assignment of beneficiaries. 
CMS adopted a “preliminary prospective-assign-
ment” method that identifies beneficiaries assigned 
to an aCO quarterly, with an annual reconciliation 
based on patients actually served by the aCO.

3. assignment to specialists. CMS allows beneficia-
ries to be assigned to a specialist when the beneficiary 
has not received any primary care services from a 
primary care physician. The beneficiary is assigned to 
the aCO professional having the plurality of allowed 
charges for primary care services.

4. Significant reduction in the number of qual-
ity measures. CMS adopted 33 measures in four 
domains, down from 65 measures in five domains in 
the proposed rule.

5. First dollar savings for all. CMS eliminated the 
minimum savings rate so Track 1 and Track 2 aCOs 
will be able to share in all savings up to the maximum 
savings rate.

6. No electronic health record (EHR) meaningful 

use requirement. CMS will no longer require as a con-
dition of participation that 50% of primary care phy-
sicians be meaningful users of an EHR. Meaningful 
use is, however, incorporated into the MSSP as a 
quality measure.

7. FQHC and RHCs eligible to participate in 
aCOs. CMS expanded the list of eligible entities to 
include federally qualified health centers (FQHCs) 
and rural health clinics (RHCs). FQHCs and RHCs 
can form their own aCO or become a participant in 
other aCOs.  n

n Fired for not 
learning new eHR, doc 
says

n Liability caps worsen 
Texas healthcare 

n Liability tail 
exposures a growing 
issue

n FDA puts its focus 
on surgical fires
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1. according to John B. garver iii, JD, an attorney with 
the law firm of Robinson Bradshaw, how does the 
centers for medicare & medicaid Services define the 
look back period for a Stark violation?
A. The time during which the disclosing party may 
not have been in compliance with the physician self-
referral law *
B. the time during which a whistleblower contends 
the provider was not in compliance
C. A period of six years prior to the discovery of the 
violation or a notice of non-compliance
D. The entire period from the present back to 1975 
when the law was enacted

2. What does Jennifer Csik Hutchens, JD, an attorney 
with the law firm of Robinson Bradshaw, say about 
possible payment reductions under the Stark Volun-
tary Self-Referral Disclosure Protocol (SRDP)?
A. Providers should identify factors that support a 
payment reduction. 
B. Providers should not try to justify a payment 
reduction but should wait for the government to 
offer one.
C. Payment reductions are not allowed under the 
SRDP.
D. Payment reductions are automatic under the 
SRDP.

3. according to nathan a. kottkamp, JD, a partner with 
the law firm of mcguireWoods, what is one potential 
problem with HIPAA access reports, in addition to 
the question of using them in malpractice cases?
A.  Whether providers can even comply with the de-
mand for access reports; compiling an access report 
is much harder than it sounds. 
B. the question of how to securely provide the infor-
mation to a patient.
C. Potential objections by some of the people 
named in the report.
D. The provider’s legal obligation to limit who sees 
the report once it is compiled.

4. Which is one of the findings of the 12th annual Hos-
pital and Physician Professional liability Benchmark 
analysis from aon global Risk consulting and the 
american Society for Healthcare Risk management?
A. Claims frequency is decreasing sharply, contrasted 
by a sharp uptick in the severity of claims.
B. claims frequency is decreasing at a rate of 5%, 
slightly more than the decrease in severity of claims.
C. Claims frequency is increasing at a 7% rate, and 
the severity of claims is holding steady.
D. Claims frequency is increasing at a very modest 
1% rate, and the severity of the claims continues to 
grow at a steady rate of 4% per year. 
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Grena Porto, RN, ARM, CPHRM
QRS Healthcare Consulting
Hockessin, DE

News: So far, 93 plaintiffs have filed lawsuits 
against a hospital and alleged sexual abuse by one of 
the hospital’s endocrinologists. The doctor, the hospi-
tal’s chief of endocrinology from the 1970s to the early 
1990s, was accused of taking sexually explicit photos 
and recording videos of minors who were taking part 
in an alleged growth study the physician was conduct-
ing at the hospital. In May 2011, the hospital settled 
with 32 of the accusers for approximately $17 mil-
lion. In July 2011, a jury found that the hospital was 
negligent in its supervision of the doctor and returned 
a verdict in favor of another victim for $2.75 million. 
There are approximately 60 more cases with similar 
facts awaiting trial. 

Less than a month before the verdict above, a jury 
in another case found a pediatrician guilty of 24 counts 
of sexual abuse of minors, including 14 counts of rape. 
The pediatrician was later sentenced to 24 life sen-
tences without the possibility of parole. Evidence sug-
gests that he sexually abused more than 100 patients, 
some as young as 3 months old. There are at least 20 
lawsuits pending against the hospital that the physician 
was associated with.

Background: The endocrinologist, in the first case 
discussed above, began working at the hospital in 
1963. He was later appointed chief of endocrinol-

ogy and continued in that position until 1993. While 
working at the hospital, the doctor enrolled hundreds 
of children in a “growth study.” The study was once 
considered a significant component of the hospital’s 
research effort. Colleagues who worked closely with 
the doctor have now admitted that the study was “sci-
entifically irrelevant” and a “sham.” 

Many of the doctor’s victims came forward as 
adults and detailed the abuse they had suffered as chil-
dren. One victim filed a complaint with the state medi-
cal society 1970. Victims first filed complaints with 
the hospital regarding the doctor’s misconduct as early 
as 1987. In 1989, another victim filed a complaint 
that claimed the doctor molested her when she was 
14 years old. In 1993, the local medical association 
brought a complaint on behalf of another victim. The 
doctor’s medical license and hospital privileges were 
suspended in July 1993. In 1994, hospital officials con-
tinued to defend the doctor in state medical hearings, 
where they claimed that the complaints were unsub-
stantiated and without merit. The doctor died of a 
heart attack in 1998, and his house was sold. In 2007, 
the new owners of his former home discovered thou-
sands of slides and videos showing children in sexual 
acts and positions.  

After the discovery of the slides and videos, victims 
began filing lawsuits against the hospital. The victims 
claimed that the hospital knew or should have known 
of the abuse and failed to provide the special duty of 
care they owed to the children who presented at the 
hospital. Evidence disclosed in court supported the vic-
tims’ claims that the hospital approved and funded the 
doctor’s research but failed to review it in accordance 
with the hospital’s institutional policies. 

The hospital did have a committee charged with 

Financial Disclosure: author Greg Freeman, Executive Editor Joy Daughtery Dickinson, and Nurse Planner Maureen Archambault report no consultant, 
stockholder, speaker’s bureau, research, or other financial relationships with companies having ties to this field of study. Leslie Mathews, guest columnist, 
discloses that her husband is an employed physician at Bradenton (FL) cardiology center. Grena Porto,  guest columnist, has no relationships to disclose.

Failure to respond to complaints about docs
leads to suits, $19.75 million in settlements
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approving and providing oversight to research con-
ducted in the hospital. The committee was known as 
“The Committee for Protection of Human Subjects,” 
and another endocrinologist was a member of the 
committee. Under oath, the second endocrinologist 
admitted that there was no systematic review of the 
study. The defense also presented evidence that the 
doctor ordered and processed substantial quantities of 
film himself for his work, rather than using the hospi-
tal’s professional photography staff. The invoices for 
the orders were billed to a “Research and Education 
Fund.” The hospital’s director of medicine in 1977 
testified that he did not recall ever hearing of that fund. 
He also denied knowing of the doctor’s study. 

Initially, the hospital and victims agreed to media-
tion; however, the mediation eventually broke down. 
A group of 32 plaintiffs reached a settlement with the 
hospital totaling more than $17 million on May 9, 
2011. The plaintiffs included children recruited for 
the doctor’s growth study, as well clinical patients he 
treated at the hospital. The defense argued that the 
case against the hospital was for negligent supervision. 
The judge in the case decided to call the hospital’s key 
wrongdoing “corporate negligence.” The jury deliber-
ated for two days before the attorneys announced that 
they had reached the settlement. A plaintiff’s attorney 
in the case was quoted as saying, “Our clients are very 
happy, and they feel that the settlement, the way that 
the case was resolved, makes them feel as though [the 
hospital] has taken responsibility or admitted responsi-
bility for something they should have admitted respon-
sibility for a long time ago.”

In July 2011, a jury found the hospital at fault in a 
case filed by an individual victim and awarded that vic-
tim $2.75 million. (See case reference at end of article.) 
The victim was reportedly abused when he was 8 years 
old and had previously asked the hospital for $5 mil-
lion as compensation for the abuse, which he blamed 
for depression, intimacy problems, and ultimately the 
collapse of his marriage. The jury found that the hos-
pital failed in its duty to protect its patients from the 
doctor.

The pediatrician mentioned in the second case above 
has a story that is eerily similar to the endocrinologist’s.  
He began his career as a pediatrician in 1984. The 
first complaint against him was filed in 1994, when 
the mother of a child reported to the state’s Bureau 
of Professional and Occupational Affairs that he had 
improperly touched her child. At that time, the pedia-
trician told investigators “the mother and her live-in 
boyfriend were trying to extort him.” Subsequently, 
licensing authorities dismissed the complaint, and the 
police decided not to prosecute because police believed 
the mother was not credible. 

Two months later the pediatrician became licensed 
in another state. Although the state licensing board 
became aware of the complaint previously filed against 
him, it decided to take no action. He joined the medi-
cal staff of a local hospital. 

In 1996, two years later, a nurse who worked at 
the hospital with him complained to her supervisor 
that he was performing too many catheterizations of 
girls, and that he would make older girls get on their 
hands and knees and catheterize them from behind. 
She also stated that he was improperly positioning 
them for vaginal exams, that he engaged in too much 
kissing, and that he made inappropriate remarks about 
women. The nurse also observed that girls he exam-
ined had to remove more clothes than boys. Finally, 
the nurse also reported that the pediatrician was pho-
tographing children without their parents’ knowledge. 
The nurse provided the hospital with a list of names of 
parents who had complained, and she offered to pro-
vide additional names, but the hospital did not want 
the information. 

The hospital did not report the matter to law 
enforcement or licensing agencies; instead, it referred 
the matter to its peer review committee. Soon after-
ward, the catheterizations stopped, according to the 
nurse. Three physicians were asked to review the 
information about the catheterizations and found them 
to be “medically appropriate.” However, there is no 
evidence that any of the nurse’s other allegations were 
investigated. The pediatrician resigned from that hospi-
tal in July 1997 and threatened to sue the hospital for 
defamation. The hospital settled the case in 2000 for a 
nominal amount.

The pediatrician stayed out of trouble until 2004, 
when his sister, who worked as his office manager, 
contacted the state medical society regarding his 
bizarre behavior. She expressed concern that he had 
psychiatric problems, that there had been allega-
tions from parents of improper touching, that he was 
self-medicating with office samples, and that he had 
demonstrated violent behavior. The medical society 
discussed the case but decided to take no action. 

In spring 2005, police investigated the pediatrician 
for excessive kissing. When they contacted the medi-
cal society, the president told the investigating officer 
that he had not followed up on the concerns of the 
doctor’s sister because it was a “family matter” and 
that the doctor was “considered by the nurses at the 
hospital to be one of the best pediatricians on staff.” 
Prosecutors subpoenaed complaint records from 
the hospital, but the hospital did not provide them. 
Investigators interviewed three more alleged victims of 
improper vaginal exams and a colleague of the pedia-
trician, who told police that he routinely referred to 
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the doctor as a “pedophile.” A number of inter-agency 
conversations ensued, and the end result was that the 
medical society did not think it was appropriate to take 
complaints from police, while police were frustrated in 
their attempts to advance the investigation. No further 
action was taken by prosecutors or the medical society.

In 2008, state police received three new complaints 
of inappropriate behavior by the pediatrician, includ-
ing that he performed a vaginal exam on a 12-year-old 
girl whose chief complaint was a sore throat. A request 
for a warrant to search the doctor’s office was not 
approved by the judge, who suggested an arrest war-
rant instead. Prosecutors decided instead to get expert 
opinions from two outside doctors, but the two did 
not agree about whether the exam was inappropriate. 
Again, the investigation stalled. 

In December 2009, the parents of a 2-year-old 
contacted police to report inappropriate vaginal touch-
ing. At that time, police arrested the pediatrician, 
and upon searching his office found large volumes of 
photographic and video evidence of sexual abuse of 
dozens of patients. Some patients appeared to lose con-
sciousness and stop breathing during the assaults.  The 
hospital, which continued to allow the pediatrician 
to provide on-call coverage at their facility after his 
resignation in 1997, is being sued by at least 20 of the 
doctor’s former patients for negligence and dereliction 
of duty.

These two cases do not stand alone. In April 2008, 
seven men filed a lawsuit against a doctor from the 
Northeast alleging that he molested them as boys. The 
children’s hospital where he was chief of pediatrics 
had received complaints about him beginning in 1967. 
In October 2009, a pediatrician from the south was 
charged with raping a teen girl. The pediatrician had 
previously left two hospitals after abuse complaints 
were filed against him. Currently a child psychiatrist 
is awaiting trial for the second time after a jury at his 
first trial failed to reach a verdict on charges that he 
molested seven boys. Authorities tried for years to 
bring charges against him but were prevented from 
doing so by statutes of limitation. He finally was 
arrested in April 2007. 

What this means to you: The two cases detailed 
above illustrate how inattention, inaction, a bias for 
believing physicians rather than complaining patients 
and families, and a motivation to protect hospitals and 
physicians from adverse publicity and litigation can 
have disastrous consequences for patients, especially 
vulnerable populations such as children. 

In both cases, the hospitals involved failed to 
adequately monitor physician practice. When faced 
with evidence of problems, they chose to disregard 

patient complaints in favor of explanations offered by 
influential physicians. In both cases, the hospitals had 
information that something was amiss but failed to 
act. Diligent investigations, including interviews with 
complaining patients and parents, coupled with rigor-
ous monitoring and supervision of involved physicians, 
could have mitigated the consequences and prevented 
further cases of abuse. Both hospitals engaged in a pat-
tern of counterproductive actions designed to protect 
the hospitals and physicians involved at the expense of 
protecting patients. Over time, these actions exposed 
them to far greater liability and reputational loss. They 
served to prolong the abuse that ultimately ruined the 
lives of approximately 600 children. 

First, both hospitals entered into relationships with 
physicians with a history of behavioral problems. 
The endocrinologist involved in the first case had had 
a history of sexual abuse of children dating to the 
1950s. Some would argue, however, that credentialing 
systems in place in the 1960s were not sophisticated 
enough to reveal that the endocrinologist had a history 
of criminal behavior. The same cannot be said of the 
second hospital discussed, who hired the pediatrician 
in 1994. By that time, the pediatrician already had 
been investigated. Even though no formal charges were 
filed, the hospital could not assume that the charges 
were groundless and that its own patients were not at 
risk. At a minimum, the hospital could have carefully 
monitored the doctor’s practice for a period of time to 
ensure that there were no problems with the pediatri-
cian’s behavior.

Once the hospitals had extended clinical privileges 
to these physicians, they had the duty to supervise and 
monitor their practice in a systematic way. In addi-
tion, the hospitals had a duty to investigate evidence of 
potential problems. With respect to the endocrinolo-
gist, there was compelling evidence that something 
was amiss. Although he was known to be conducting 
his “growth study,” which was financed at least by 
hospital funds (photo processing charges), no attempt 
was made by the hospital to determine the nature of 
the study and what was involved. This lack of involve-
ment was true even after the hospital established its 
institutional review board (IRB) and even after it 
became apparent that the study was yielding no results. 
Furthermore, after two patients complained, the hospi-
tal did not undertake to formally oversee his research. 

With respect to the pediatrician, the failure to 
supervise and follow up on indications of problems 
was even more glaring. When the nurse reported her 
concerns, the hospital declined to interview patients 
or parents. Several aspects of the nurse’s complaints 
appeared to have been ignored entirely. Instead, the 
hospital chose to narrow the scope of the investiga-
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tion, perhaps motivated by a desire not to embarrass 
itself or invite outside scrutiny, or perhaps seeking 
to distance itself from any problems by maintaining 
“plausible deniability.” Regardless of the reasons, the 
hospital adopted a course of action designed to protect 
itself rather than patients.

Another mistake that both hospitals made, and that 
is often made in cases of this nature, was failing to 
notify law enforcement agencies of allegations of crimi-
nal wrongdoing. Sexual abuse of minors is a crime in 
all 50 states, plus the District of Columbia and Puerto 
Rico. There is simply no justification for failing to 
take this information seriously and putting it into the 
hands of people with the necessary skills and training 
to conduct a thorough investigation and to act on the 
results. Hospital peer review committees and adminis-
trative leaders are ill-equipped to conduct a meaningful 
and objective investigation of criminal wrongdoing, 
and they have an irreconcilable conflict of interest in 
these situations. Yet many hospitals charge peer review 
committees with investigating and making judgments 
about conduct that is potentially criminal in nature. 
They take this action ostensibly to protect the hospital 
from liability exposure and to avoid adverse publicity, 
but in reality they create even greater danger for the 
hospital, and put patients in grave danger as well. 

The peer review process failed in other ways. In 
both cases, physician colleagues of the doctors were 
aware of behavior issues and suspected but did not 
report problems to the hospital administration or to 
the state licensing authorities. This was glaringly true 
in the case of the pediatrician, whom one colleague 
routinely referred to as a “pedophile.” It is unconscio-
nable, and in many states illegal, to fail to report sig-
nificant concerns about a physician’s practice. In many 
states, this obligation extends to nurses and other 
licensed clinicians as well.

Another common thread in these two cases is the 
systematic failure of the hospitals to take patient 
complaints seriously and to discredit those making 
the complaints. In the first case, the hospital refused 
to believe the patients who brought complaints. Even 
after the state medical society took action against the 
endocrinologist, hospital officials continued to defend 
the physician and called the charges against him 
unsubstantiated and without merit. In the case of the 
pediatrician, the hospital declined information offered 
by the nurse about patients and families who com-
plained about the pediatrician’s behavior. Those con-
ducting the investigation apparently did not believe the 
complaints and did not find it necessary to interview 
those patients and families. This obvious bias is further 
evidence that hospitals are ill-equipped to investigate 
complaints of this type.

Finally, the hospitals abrogated the most sacred 
duty of all: to protect children in its care. It has long 
been recommended that children be examined with 
a parent or other chaperone present. Indeed, this was 
recommended to the endocrinologist by the medical 
society in 1970 after it investigated a patient complaint 
against him. Despite this long-standing practice in the 
medical community, the hospitals took no action to 
ensure that children entrusted to its care were protected 
from abuse. 

Despite the many failures and omissions committed 
by these hospitals in the handling of these cases, it must 
be said that even if the hospitals had acted swiftly to 
protect their patients, there is no assurance that these 
two physicians could have been stopped from ruin-
ing other lives. State and federal licensing agencies are 
notoriously inept at responding quickly and decisively, 
even when patients are at risk of imminent harm. The 
practice of reinstating a physician’s license in exchange 
for concessions or admissions of wrongdoing and 
then allowing that physician to quietly retire, as was 
done in the first case, is commonplace and serves only 
to protect physicians at the expense of public safety. 
Likewise, the reluctance to act upon reports from 
the general public allows incompetent or dangerous 
physicians to continue to practice at the expense of 
public safety. In addition, requirements that physicians 
and other professionals report concerns about qual-
ity of care to state licensing boards are rarely, if ever, 
enforced. As a result, the public is left largely at the 
mercy of dangerous physicians and other clinicians, 
and only when a scandal erupts do state authorities 
finally take action. 

In fact, this was the conclusion reached in 2008 by 
investigators assigned by a Congressional committee 
to massive fraud and quality problems at a California 
hospital. The committee concluded that “Oversight 
of the peer review process is so riddled with crippling 
flaws and the legislation governing the federal and 
state regulatory agencies so inadequate that prompt 
amendment of laws and regulations to protect the 
public is imperative. Without it, an indeterminate but 
undoubtedly large number of patients will needlessly 
suffer and die and the cost to Medicare and Medicaid 
will be exorbitant. The evidence for this grim assess-
ment, some of which is provided below, is overwhelm-
ing.” (Disaster Analysis Redding Medical Center. 
Congressional Report, p. 4. June 1, 2008). 
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