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The courts don’t always agree with or follow the Centers for Medicare 
& Medicaid Services’ interpretation that EMTALA ends once an emer-
gency department patient with an emergency condition is admitted to the 
hospital in good faith for stabilizing treatment. 

For over 20 years now, the issue of whether EMTALA applies 
to hospital inpatients has been in a state of flux and vigorously 
debated.1 The Centers for Medicare & Medicaid Services (CMS), 

which interprets and enforces EMTALA for the government, went 
through numerous gyrations and iterations before eventually declaring in 
2003 that EMTALA ended once an ED patient was admitted to the hos-
pital.2 In 2008, it reexamined the issue and confirmed its position.3

There were three basic reasons behind CMS’ decision. First, EMTALA 
was meant to attach a duty to treat, a duty that was conspicuously 
absent under federal law and most state laws, and since admission estab-
lished a doctor-patient relationship and a hospital-patient relationship 
subject to ordinary state malpractice law, EMTALA was no longer nec-
essary. Second, Medicare’s conditions of participation protected all hos-
pital inpatients, even if they were not insured under Medicare. And third, 
determining that EMTALA ended upon admission had the advantage of 
setting an unambiguous “bright line” for compliance, enforcement, and 
liability.2

However, and less well-understood by providers and the courts 
alike, CMS set two conditions on what has become known as the 
“admission defense” for hospitals — the patient must actually be for-
mally admitted as defined by Medicare and the hospital must admit the 
patient in good faith for the purpose of stabilizing the patient’s emergency 
medical condition.4
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The Patient Must Be Formally Admitted

The definition of “admitted” for the purposes of 
ending EMTALA is critically important for hospi-
tals and physicians: 

“Inpatient means an individual who is admitted 
to a hospital for bed occupancy for purposes of 
receiving inpatient hospital services as described 
in §409.10(a) of this chapter with the expecta-
tion that he or she will remain at least overnight 
and occupy a bed even though the situation later 
develops that the individual can be discharged or 
transferred to another hospital and does not actu-
ally use a hospital bed overnight.”4

This is the same definition as in the Medicare 
Hospital Manual, which is utilized for purposes of 
Medicare payment, so it is well known to hospitals.5

Although, note that outpatients who have 
been “admitted” to the ED or labor and delivery 
unit (L&D), or patients “admitted” to the hos-
pital under “observation” status, do not meet 
CMS’ regulatory definition of “admitted.”4 Thus, 
EMTALA continues to apply to ED, L&D, and 
observation patients until they are stabilized or 
formally admitted to the hospital. For example, 
patients held in an ED chest pain unit or observa-
tion area continue to come under the umbrage of 
EMTALA. Similarly, if a hospitalist, an on-call 
physician, or the patient’s private attending writes 
the order “admit to OBS,” EMTALA continues to 
apply to the stabilization treatment of the patient. 
Observation patients have not been formally or 
legally admitted yet in the eyes of the government 
for purposes of EMTALA. The physical location 
of the patient within the hospital (ED, chest pain 
center, observation unit, fast-track area, inpatient 
unit, monitored bed, cath lab, radiology suite, 
ICU, etc.) isn’t what counts; it’s the legal status of 
the patient that matters — formally “admitted,” 
an “observation” patient, or still an ED/L&D out-
patient.

The Admission Must Be in Good Faith

CMS was concerned that hospitals would 
attempt to circumvent EMTALA by admitting 
patients and then rapidly transfer those who were 
uninsured to reduce the cost of providing stabiliz-
ing care.6 Consequently, CMS imposed a qualify-
ing factor in its regulation — the admission had to 
be made in “good faith” and not as a subterfuge 
to avoid the law.2

Therefore, admission is not an absolute defense 
to a failure to stabilize claim under EMTALA. 
Each case will be examined objectively under a 
facts-and-circumstances analysis to determine 
whether the hospital’s actions were in good faith. If 
CMS or a plaintiff can demonstrate that the person 
was admitted but later discharged or transferred 
for financial reasons (before stabilization), or as a 
ruse to avoid EMTALA’s duty to stabilize, then the 
hospital could still be held liable under the law.7

But Did the Courts Accept CMS’ 
Regulation that EMTALA Ended Upon 
Admission?

Yes, virtually all federal district and appellate 
courts accepted and upheld CMS’ interpretation 
as legitimate and legally binding.8 That is, until 
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the 2009 6th Circuit case of Moses v. Providence 
Hospital.9,10 The 6th Circuit had twice before, in 
1990 and in 1997, held that admission did not 
end EMTALA, but both of those cases occurred 
before CMS promulgated its EMTALA regula-
tions in 2003.11 Nonetheless, in the Moses case, 
the 6th Circuit stuck to its previous interpretation 
and overruled CMS, giving no deference to the 
agency’s rule-making authority, nor credence to 
the myriad of other federal and state courts that 
had addressed the issue and affirmed CMS’ view 
that EMTALA ends upon admission.9 Instead, the 
6th Circuit stated that CMS’ interpretation was 
contrary to the plain language of the EMTALA 
statute, which requires a hospital to “provide ... 
for such further medical examination and such 
treatment as may be required to stabilize the medi-
cal condition.”9

The court noted that emergency care “does not 
stop when a patient is wheeled from the emergency 
room into the main hospital.”9 Therefore, it held 
that EMTALA required the hospital to not just 
admit the patient into an inpatient unit for further 
care, but to actually provide sufficient treatment 
until the patient’s emergency condition was stabi-
lized.9

The 6th Circuit’s controversial decision in 
Moses was appealed to the U.S. Supreme Court, 
but the high court declined to review the case 
and settle the dispute between the various cir-
cuits.12 Ironically, one of the 6th Circuit’s two 
earlier cases, Roberts v. Galen of Virginia, 
reached the U.S. Supreme Court, the only 
EMTALA case ever to do so.13 In Roberts, the 
6th Circuit allowed the plaintiffs to sue the hos-
pital under EMTALA for allegedly discharging 
a multiple trauma patient in an unstable condi-
tion after the patient had been in the hospital 
for eight weeks. One of the hospital’s arguments 
was that EMTALA was not meant to apply to 
inpatients or extended stays in the hospital. 
Unfortunately, the Supreme Court refused to 
decide whether EMTALA applied to inpatients, 
stating that the issue had not yet been “suffi-
ciently developed below [in the trial or appellate 
courts] for us to assess the argument.”13

CMS Revisited the Issue of EMTALA’s 
Application to Inpatients — Again

In response to Moses and the Supreme Court’s 
decision to refuse to hear the case on appeal, in 
late 2010 CMS published an “advanced notice 
of proposed rulemaking” soliciting comments on 

whether it should rewrite the rules on the applica-
tion of EMTALA to hospital inpatients.14 After 
re-re-re-examining the issue and considering copi-
ous comments submitted by the health care com-
munity, CMS held steadfast and reiterated early 
this year yet again its interpretation that EMTALA 
ends once a hospital admits the patient, in good 
faith, for stabilizing care.15

Nonetheless, even since CMS’ re-affirmation, 
the courts, attorneys, and hospitals remain all over 
the map with respect to understanding or applying 
CMS’ regulation, and in addition to the 6th Circuit, 
a few courts still refuse to accept it. Some of the 
more interesting court decisions all occurred in the 
past few months.

The Case of Money v. Banner Churchill 
Community Hospital16

Mr. Money was admitted to this Nevada hospi-
tal after presenting to the ED with chest pain. The 
hospital later determined he needed to be trans-
ferred, but before it could arrange the transfer, 
Mr. Money went into cardiac arrest and died. The 
family filed a wrongful death claim against Banner 
and also alleged the hospital failed to stabilize Mr. 
Money in violation of EMTALA. The hospital 
asserted the “admission defense,” stating that the 
patient was admitted to the hospital and, there-
fore, EMTALA ceased to apply, so the hospital 
couldn’t be liable for failure to stabilize the patient 
under EMTALA.16

The court found for the hospital, accepting the 
“admission defense” based solely on case law, 
holding that “EMTALA was not enacted to create 
a federal malpractice cause of action.”17 The court 
never even cited or addressed CMS’ regulation, 
and either the plaintiff didn’t raise the contrary 
opinion of the 6th Circuit in Moses or the court 
never considered it. 

Most peculiar, though, was the obvious failure 
of the hospital to assert a clean-kill defense — the 
patient was never transferred! The duty to stabi-
lize a patient under EMTALA only arises when 
the hospital actually transfers a patient with an 
emergency medical condition, and the definition of 
“transfer” under the law specifically excludes the 
movement of an individual who has been declared 
dead.18

It’s not a defense one should like to use often, 
but if the patient dies in the ED, the ICU, or any-
where on hospital property before transfer or 
discharge, there can never be a failure to stabilize 
claim against the hospital under EMTALA.
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The Case of Liles v. TH Healthcare19

Mr. Liles presented to the ED at one of the 
defendant’s Texas hospitals with respiratory fail-
ure and was admitted. He claimed the hospital 
attempted to transfer him away on 18 separate 
occasions because he was uninsured. He also 
claimed that the hospital falsely certified he was 
stable for transfer, although he was never trans-
ferred to another facility because he went into car-
diac arrest when the ambulance arrived to collect 
him. Eventually he was discharged from the hospi-
tal, only to return to the ED two days later when 
his condition deteriorated again.19

One of his many claims against the hospital 
was a “failure to stabilize” claim under EMTALA, 
contending that his discharge violated the law 
because his condition was unstable at the time of 
discharge. (Remember that all “discharges” from 
a hospital, whether from an ED or the inpatient 
setting, are legally defined by EMTALA as “trans-
fers”; and the hospital’s duty, if it has the capa-
bility to do so, is to provide sufficient treatment 
such that the patient is “stabilized” at the time of 
transfer.)20

The hospital filed a motion to dismiss the 
claim, asserting that EMTALA didn’t apply since 
Mr. Liles was admitted to the hospital in good 
faith. However, the court ruled as a “matter of 
law,” based on the plain language of the statute, 
that EMTALA continues past admission until the 
patient is actually stabilized.21 The court quoted 
the 5th Circuit, which holds that a “hospital’s 
responsibility under the statute ends when it has 
stabilized the individual’s medical condition.”22

The court also stated that none of the cases 
cited by the hospital persuaded the court that 
an EMTALA claim was barred simply because a 
patient has been admitted to a hospital as a bona 
fide inpatient.23 One has to wonder what cases the 
hospital cited. Most quizzically, though, was that 
the hospital never cited CMS’ regulation to sup-
port its position. 

Furthermore, the court stated that, “This stat-
ute’s application does not turn on the administra-
tive status of the patient but on his or her medical 
status.”19 One could quibble with the court here, 
since technically the statute turns on the patient’s 
legal status, not his or her medical status — “sta-
bilized” is a legal determination under EMTALA, 
not a medical determination. 

In the end, the court held that the plaintiff 
provided sufficient facts to state a plausible claim 
that his condition was never stabilized before 

discharge (“transferred” home); therefore, the 
case was sent to the jury (the “trier of fact”) to 
determine whether the hospital’s actions violated 
EMTALA.

The Case of James v. Jefferson Regional 
Medical Center24

An unemployed Mr. James presented with sui-
cidal ideation to this Missouri hospital’s ED and 
was admitted to the psychiatric ward, where he 
was “well known.” After a couple of fights, or 
“altercations,” with other patients, he was dis-
charged the next day and dropped off at a shelter 
in downtown St. Louis. He alleged he was not 
provided any medication or stabilizing treatment 
required by EMTALA before discharge/transfer.24 

The hospital asserted CMS’ regulations barred 
the EMTALA claim because the patient had been 
admitted. The plaintiff countered with the argu-
ment culled from the 6th Circuit in the Moses case. 
The court rejected the analysis of Moses, instead 
accepting CMS’ interpretation as rational, compat-
ible with the purpose and text of EMTALA, and 
worthy of judicial deference. The court pointed 
out that in his complaint, Mr. James admitted that 
he had been admitted to the hospital and, there-
fore, his EMTALA protections ended upon admis-
sion.24

Interestingly, the issue of whether the admission 
was in “good faith” to stabilize his emergency con-
dition was never raised by counsel or addressed by 
the court.

The Case of Lopez v. Contra Costa Regional 
Medical Center (CCRMC)25

Maybe the most interesting recent case is from a 
California federal court last month. 

Ms. Lopez was “admitted” to the L&D to 
deliver her third child. She suffered serious com-
plications, including pre-eclampsia, eclampsia, and 
HELLP syndrome. After delivery, her physicians 
ordered her to be transferred to the ICU. However, 
she never entered the ICU because it was full. 
Instead, she was “admitted” to another inpatient 
section of the hospital and ultimately died while 
still in the hospital.25

The family sued, claiming the hospital failed to 
stabilize Ms. Lopez’s emergency conditions. 

Alternatively, the family argued that the hospi-
tal failed to transfer Ms. Lopez to another hospi-
tal, as required under EMTALA, which did have 
ICU capacity available. 
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The hospital asserted the CMS “admission 
defense” and pointed out that the plaintiffs admit-
ted that the patient had been admitted in their 
complaint. The court ruled in favor of the hospi-
tal, finding CMS’ regulation to be controlling and, 
thus, leaving the plaintiff’s remedy to state mal-
practice law — not EMTALA.25

However, the court seemed to equate “admitted 
to the L&D unit” as “admitted to the hospital,” 
wholly not recognizing that admission to a dedi-
cated emergency department, which includes L&D 
as well as the ED itself, does not satisfy CMS’ defi-
nition of “admitted” for purposes of EMTALA. 
It can’t be gleaned from the opinion whether the 
patient was really an outpatient in the L&D area, 
was “admitted to OBS” during the delivery period, 
or was actually formally admitted in compliance 
with CMS’ regulatory definition. 

Furthermore, there is a very real issue of when 
the patient was “formally admitted.” If the legally 
sufficient admission order was the order to admit 
to the ICU, then there is a “good faith” argument 
regarding whether the admission to a non-ICU 
area, rather than transfer to another hospital ICU, 
was truly in “good faith.”

The court also rejected the family’s claim that 
the hospital violated EMTALA when it failed 
to transfer Ms. Lopez to another hospital’s ICU 
after discovering that its own ICU was full. The 
court held that EMTALA “does not establish a 
cause of action for failure to transfer an admit-
ted hospital patient just because that patient 
originally was admitted to the hospital through 
the emergency room or the labor and delivery 
department.”25

But the court’s opinion relies on the premise 
that the patient was legally “admitted” to the 
hospital. Once a hospital diagnoses a patient with 
an emergency medical condition, it has a duty 
to stabilize the emergency condition or transfer 
the patient to a hospital that can stabilize the 
emergency. Admitting the patient to the hospital, 
assuming the “admission” meets CMS’ regulatory 
definition, constitutes an exception to the duty 
to stabilize, essentially cutting off any further 
EMTALA obligations of the hospital. However, 
if the hospital has not yet admitted the patient 
in good faith for purposes of stabilization, and it 
is unable to stabilize the emergency, then it does 
indeed have a duty to transfer the patient to a 
hospital that can stabilize the emergency. So the 
plaintiff’s claim should not have been rejected 
without analyzing whether the patient had 
already been admitted in compliance with CMS’ 

regulation.
Finally, note that once again the hospital failed 

to assert a dispositive defense. Since Ms. Lopez 
died in the hospital, she was never legally trans-
ferred; therefore, the hospital had no duty as a 
matter of law under EMTALA to provide stabiliz-
ing care. A “standard of care” duty under state 
law, yes; but not an EMTALA duty under federal 
law. Thus, whether she was “admitted” as defined 
by CMS, or whether that admission was in “good 
faith,” would not be relevant to her “failure to sta-
bilize” claim under EMTALA.

Conclusion

The issue of whether EMTALA applies to 
inpatients is not yet settled law, although CMS’ 
regulation has moved the bar close to the fin-
ish line. There are two essential conditions that 
must be met before hospitals can use the CMS 
“admission defense” to avoid lawsuits under 
EMTALA for failure to stabilize a patient once 
the patient has been admitted. First, the patient 
must be formally admitted as defined by CMS; 
second, the admission must be in good faith; 
and it is absolutely critical that the medical 
record contain the appropriate supporting docu-
mentation.

Definitions matter — and they particularly 
matter a lot when dealing with EMTALA. 
Hospitals need to appreciate the distinction 
between “admitted to the ED or L&D” as an 
outpatient, “admitted to observation” status, 
and formally “admitted” to the hospital under 
the CMS Medicare definition.  n
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Patient Discharged; Then 
Abnormal Result ID’d?
Bad process could get EP sued

As part of the workup for a young woman with 
abdominal pain, the emergency physician (EP) 

ordered radiographic studies of the patient’s abdo-
men, and general surgery and OB/GYN consults. 
The on-call radiologist first read the studies as 
unremarkable. 

The general surgeon ruled out appendicitis, but 
the OB/GYN, who was moonlighting shortly after 
having completed residency, did not feel comfort-
able reading the studies and asked that the patient 
be held for observation until he had an opportu-
nity to speak with the radiologist. “As luck would 
have it, the patient was discharged before the radi-
ologist could take a second look at the studies,” 
says Robert J. Conroy, JD, an attorney at Kern 
Augustine Conroy & Schoppman in Bridgewater, 
NJ.

The patient died from a ruptured ectopic 
pregnancy sometime after being discharged from 
the ED. When the radiologist later re-read the 
studies, she discovered evidence suggestive of an 
ectopic. 

“As with most systems failures, there was no 
one around to say, ‘Stop, let’s think about this.’ 
If there had, the patient would have never been 
discharged without the OB/GYN signing off,” says 
Conroy, who defended the EP in the subsequent 
litigation. “The outcome was a substantial cash 
payout, and the OB/GYN physician was repri-
manded by his state board.”

Did you send an ED patient home with a nor-
mal finding based on a preliminary reading of an 
X-ray or CT scan, and later learn that an abnor-
mal result was identified based on the final inter-
pretation? 

The biggest liability risks for EPs in this sce-
nario involve any area in which the patient’s care 
would have changed based on the test result, 
according to Randy Pilgrim, MD, FACEP, CEO 
and chief medical officer of Schumacher Group in 
Lafayette, LA. “The risk is that the patient either 
received treatment that wasn’t helpful, received 
insufficient treatment, or may have received 
harmful treatment,” he says.

Pilgrim says the ED’s system should do these 
things using “closed loop” communication pro-
cesses:
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• Ensure that anything that was ordered has a 
final and confirmed result; 

• Ensure that this information is promptly com-
municated to the ED;

• Ensure that the patient is informed of the 
finding and given instructions for treatment and 
follow-up.

“Patients will typically forgive you if they can 
tell that the right thing was done as promptly as 
anyone could have done it,” says Pilgrim. “Patients 
are not very forgiving if there is no process in place 
at all, or if an existing process was not followed 
and it resulted in injury or loss of opportunity for 
health.” Here are risk-prone areas in ED processes 
for communication of abnormal findings to dis-
charged patients:

• Communication might be delayed due to an 
incomplete handoff of information. 

A patient’s cervical spine film is initially read 
as normal during the wet read by a radiologist or 
EP, but during the final read, is found to have an 
abnormality, which is identified on the radiolo-
gist’s dictation. However, no phone call or conver-
sation occurs with an ED care provider. 

“So the chart shows the abnormal finding, 
and the EP can only claim that no one told him 
or her,” says Pilgrim. “Closed-loop communica-
tion” is needed, he advises, meaning the radiologist 
communicates the finding, confirms that the EP 
received the finding, and, in turn, the patient con-
firms that he or she received communication and a 
proper plan of action.

Pilgrim once cared for a patient with a normal 
initial reading of a CT scan of the neck, but the 
final reading identified an unstable cervical frac-
ture. The radiologist who did the over-read never 
notified the ED, assuming the first radiologist had 
already reported the abnormal finding.

Due to some persistent suspicion, Pilgrim 
decided to go back and re-read the CT, saw the 
abnormal finding, and immediately notified the 
patient. “Thankfully, I found out about it in 
time. The problem was one of process and effec-
tive communication,” he says. “What we really 
needed was prompt, closed-loop communication, 
followed by standard-of-care treatment and crisp 
documentation.”

• Hospitals sometimes lack a process for com-
municating abnormal results to an EP that can 
provide additional care or re-contact the patient.

When the patient is no longer in the ED, the 
abnormal finding might be entered into a medi-
cal record without the ED provider being notified. 

“It never gets to a physician, midlevel provider, 
or a nurse who can act on that information, as it 
might have if the patient was still in the ED,” says 
Pilgrim. 

Each ED should have a way of dealing with 
significant changes in interpretation, says 
Charles Emerman, MD, professor and chairman 
of the Department of Emergency Medicine at 
MetroHealth Medical Center and Case Western 
Reserve University in Cleveland, OH. “The exact 
way that occurs will be institution-dependent, 
but the final common pathway should be a way 
for the patient and/or their doctor to know of the 
changes,” he says.

If the hospital doesn’t have a good process for 
communicating abnormal findings, “the EP’s lia-
bility increases and, ultimately, it makes you work 
harder to overcome the process problem. That’s 
the bottom line,” says Pilgrim. For instance, to 
overcome a bad process, EPs might have to come 
in to review certain radiology, lab, or EKG reports 
from prior shifts. Lots of work, but necessary if 
the process isn’t optimal.

“In most cases, reasonable judges, jurors, or 
mediators will understand that the EP does not 
solely design or control hospital processes,” says 
Pilgrim. “However, they often believe that EPs 
should have played a role in advising or improving 
system-related issues.”

A plaintiff attorney might ask the EP, “How 
good is the ED’s process for informing you about 
abnormal or changed laboratory tests?” “If the 
answer is, ‘Well, it’s terrible,’ the next question 
may be, ‘What did you do to address the process 
so your patients get the best care you were capable 
of delivering?’” says Pilgrim. “If your answer is, 
‘Nothing,’ you may appear to be an indifferent 
physician who is more willing to blame the hospi-
tal than invest in good patient care.”

• The ED patient might allege he or she wasn’t 
informed. 

The question is whether the EP made reasonable 
efforts to communicate, and whether those efforts 
are reasonably documented, says Pilgrim. (See 
related story, p. 140, on how to communicate the 
information to patients.)

If the EP’s recommendation is for the patient 
to see his or her primary care physician and the 
patient doesn’t have one, give the patient a specific 
address of a community health center to follow up 
with and document it in the chart, recommends 
Garzon. This kind of documentation might not 
prevent a lawsuit, but it makes the EP’s case much 
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more defensible, she explains.
Garzon recently defended an EP named in a 

lawsuit alleging the patient was never notified that 
blood cultures drawn in the ED grew out methi-
cillin-resistant Staphylococcus aureus a few days 
later. The procedure at that hospital was for the 
pharmacist to get all of those lab results, talk to 
the EP, get any new or changed orders needed, and 
call the patient. 

“They had a form where they documented that 
the patient was called in the patient’s chart,” says 
Garzon. “The patient disputed that the form was 
accurate.”

The pharmacist was deposed and was able to 
produce a log book that she kept, separately from 
patient charts, that showed what number was 
called, when, and how many times, and what the 
response was. The log book showed that she called 
the number that the patient had provided three 
times and left messages each time, with no return 
calls. “After that deposition, the plaintiff dropped 

the hospital and ED physician from the case,” says 
Garzon.

• The patient’s chart may be unclear about 
when the abnormal finding was identified.

“The EP’s documentation should reflect the 
preliminary interpretation upon which they based 
their decision,” says Emerman. “That way it is 
clear, prior to the lawsuit, what information they 
had and when they had it,” he says.  n

Will Patient Sue Due  
to Abnormal Finding,  
or Not?
It might depend on how you tell them

Whether a patient sues after learning an ini-
tially normal finding was re-read as abnor-

mal has something to do with how the emergency 
physician (EP) approaches the situation.

“If you approach it defensively, sounding wor-
ried about a ‘mistake,’ it may inflame an already 
sensitive communication,” says Randy Pilgrim, 
MD, FACEP, CEO and chief medical officer of 
Schumacher Group in Lafayette, LA. “You can’t 
always help whether patients will hear, ‘They 
read it wrong,’ or ‘They screwed up.’ But almost 
everyone loves it when they can tell you are really 
working diligently on their behalf.” 

When conveying an abnormal finding to a dis-
charged ED patient, Pilgrim says, “One of my 
commitments is to provide you with the best care 
with the best information I have. The good news 
is that many eyes have looked at your results, and 
we believe there is something new I should tell you 
about. I’d like to update our recommendations for 
your care.”

Pilgrim next tells the patient what was found, 
what it means, and what to do now. He then 
explains what is different from the prior plan for 
treatment and follow up.

Michelle M. Garzon, JD, an attorney with 
Williams Kastner in Tacoma, WA, advises EPs 
to tell patients, “As I told you, I did a prelimi-
nary read of your X-ray. Our procedure is that 
the radiologist reads it next day. Fortunately, the 
radiologist was able to identify a really subtle 
finding.”

Garzon says the EP should convey the message, 
“This is a process that worked.”
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•	 Charles L. Emerman, MD, Professor and Chairman, 
Department of Emergency Medicine, MetroHealth 
Medical Center, Case Western Reserve University, 
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•	 Angela Gardner, MD, FACEP, Assistant Professor, 
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Surgery, University of Texas Southwestern Medical 
Center, Dallas. E-mail: angela.gardner@utsouthwest-
ern.edu.

•	 Michelle M. Garzon, JD, Williams Kastner, Tacoma, 
WA. Phone: (253) 552-4090. Fax: (253) 593-5625. 
E-mail: mgarzon@williamskastner.com.

•	 Randy Pilgrim, MD, FACEP, CEO/Chief Medical 
Officer, Schumacher Group, Lafayette, LA. Phone: 
(337) 354-1105. Fax: (337) 262-7280. E-mail: randy_
pilgrim@schumachergroup.com.

Sources



December 2012 / ED LEGAL LETTER 141

How Much to Explain?

Most ED patients have no idea that a cardiolo-
gist will over-read their EKG, or a radiologist will 
over-read their X-ray, says Angela Gardner, MD, 
FACEP, an assistant professor in the Division of 
Emergency Medicine at the University of Texas 
Southwestern Medical Center in Dallas. For this 
reason, patients may be surprised and upset to 
learn that their result wasn’t normal after all. 
When Gardner has been uncertain about findings, 
she’s told the patient so, by saying, “I’m not sure if 
your ankle is fractured or not. Either way, you will 
need a splint for a few days. Someone will read it 
tomorrow.”

ED discharge instructions should state that all 
readings are preliminary, “so patients have some 
idea that there may be a phone call coming,” says 
Gardner. “But this is a delicate area.”

Gardner says it’s not advisable for EPs to tell a 
patient they are discharging, for example, “You 
might have an aortic dissection, but I don’t think 
so.” “If that turns out to be the case, then the EP 
will be asked, ‘If you were worried about this, 
then why did you let the patient go home?’” she 
says.

Since patients sometimes give inaccurate contact 
information because they’re fearful of getting a 
bill, Gardner asks her patients, “Would you please 
give me your cell phone number so that I may call 
you if this test is positive? I will be placing this in 
the medical record for the purpose of contacting 
you about this test.”

“I have never had a patient refuse to give me 
their cell phone number when I word it that way. 
It always surprises me how often it’s different from 
what we have in the chart,” she says. 

Second Encounter

A plaintiff attorney will explore whether the 
EP’s medical decision-making and subsequent 
recommendations were reasonable after the abnor-
mal result was identified, notes Pilgrim. “In many 
ways, you have to think of this as a second patient 
encounter,” he says. “Did you do what was rea-
sonable, even though the patient may not be sitting 
in front of you?”

There is a tendency for EPs to treat the dis-
charged patient on the phone “a little less inten-
sively” than they would if the patient was in the 
ED, says Pilgrim. For this reason, he says, “it’s 
often a great idea to have them come back, make 

Sending ED Psych 
Patient Home? Protect 
Yourself Legally
Obtain consult; chart decision making

A young man presented to an emergency depart-
ment (ED) and reported hallucinations after 

taking over-the-counter herbal stimulants and 
diphenhydramine. “The ED diagnosis was ‘acute 
psychosis resolved.’ The next morning, he jumped 
from a building and killed himself,” says Stephen 
G. Reuter, JD, an attorney with Lashly & Baer in 
St. Louis, MO, who defended the emergency phy-
sician (EP) named in the subsequent lawsuit. 

The chart lacked any family history or expla-
nation that indicated what the EP was thinking, 
says Reuter, and the patient’s mental status wasn’t 
well-documented before he was released. 

Reuter says that the case would have been easier 
to defend if the EP’s diagnosis had been “acute psy-
chosis due to ingestion of over-the-counter stimu-
lants and herbal remedies and diphenhydramine,” 
which was supported by the toxicology screen. 
Also, he says the chart should have included a psy-
chiatric consultation, or at least documentation 
of the EP’s own examination indicating that the 
patient was alert and answering questions.

“What I would have liked to have seen in the 
chart was a description of the mental status of the 
patient several times in the chart before discharge,” 
says Reuter. “This would have allowed us to show 
ongoing monitoring by the EP, and at the same 
time, improvement in the patient’s condition.”

There was a defense verdict for reasons that 
had nothing to do with the care provided, reports 
Reuter, but the EP’s poor documentation made the 
case much more difficult to defend. 

The patient’s family’s expert testified that the 
EP, at a minimum, should have obtained a psychi-
atric consult, should have more fully examined the 
patient in the ED a number of times after the ini-
tial evaluation, and should have kept the patient in 
the ED for observation for a longer time. 

Obtaining a psychiatric consult is the best way, in 
the vast majority of cases involving psychiatric diag-

sure they understand what they are to do, and 
document accordingly.”  n
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noses, for EPs to minimize legal risks, according to 
Reuter. If a patient is discharged from the ED after 
a psychotic episode, a plaintiff’s attorney will look 
at what kind of monitoring the patient received, 
whether there is documentation of serial exams, 
what toxicology screens were drawn, whether a 
psychiatric consultation was obtained, and what the 
chart says about the reason the EP thought it was 
safe to discharge the patient, says Reuter.

“With psychiatric patients, the EP does not 
really have much objective data to consider and 
the reliability of the patient is quite questionable,” 
says Reuter. “So, the best risk management tool in 
these cases is to document every basis of the treat-
ment/discharge decision.” 

Case Suggests Limited Exposure

In one North Carolina malpractice case involv-
ing a psychiatric patient who shot pedestrians 
and was injured when law enforcement subdued 
him, the plaintiff claimed that providers did not 
properly prescribe antipsychotic medications after 
a course of commitments and counseling.1 “One 
can foresee how the scenario could easily have 
involved an EP for not beginning involuntary com-
mitment procedures or otherwise intervening if 
the patient had presented in a psychotic episode,” 
according to Ryan M. Shuirman, JD, an attorney 
with Yates, McLamb & Weyher in Raleigh, NC.

The North Carolina Court of Appeals reversed 
the trial court’s entry of judgment for the plaintiff 
against the defendant psychiatrist. “The Court of 
Appeals provides a good analysis of proximate 
causation and whether a psychiatric patient’s vio-
lence to himself or herself or others was foresee-
able, although the emergency medicine context 
may be different given the brief window emer-
gency medicine providers have to see patients and 
make decisions,” says Shuirman. 

Shuirman says the opinion seems to reflect that 
“EPs should have even less exposure in such cases, 
because imposing liability on EPs, when their interac-
tion with the patient is so limited, would encourage 
them to be more likely to begin involuntary commit-
ment procedures as a way to avoid being sued.”

EPs Face “Perfect Storm”

An emergency medicine physician dealing with 
psychiatric patients “may face the perfect storm of 
a patient with a complex set of diagnoses and an 
atypical presentation of an acute problem,” says 
Shuirman. 

Shuirman says that relying on potentially unreli-
able sources of history can expose the EP to liability 
risks, as family members are unlikely to concede 
that they are not close to the patient even if they 
aren’t directly involved in the patient’s psychiatric 
treatment. “This is only magnified when a claim is 
made and litigation ensues,” says Shuirman. For 
instance, in a wrongful death case, the damages 
awardable compensate the beneficiaries of an estate 
for the lost relationship with the decedent. “It is, 
thus, necessary for the beneficiaries to establish that 
they were close to the decedent, because the closer 
they were, then the more value their lost relation-
ship would have before a jury,” says Shuirman. 

Shuirman says it’s particularly important for 
EPs to articulate what positive findings were made 
and to identify any pertinent negatives when docu-
menting a neurologic examination in psychiatric 
patients, as questions will be raised when there are 
elements of the exam that are performed but not 
documented. “This can be most important when 
there is a negative finding that turns out to be cen-
tral to a legal claim,” he says.

If an examination cannot be completed, for any 
reason, the plaintiff’s lawyer will question why 
not. “Contemporaneously documenting the rea-
son for an incomplete exam will go a long way to 
explaining this years later when deposition testi-
mony is taken,” Shuirman says. (See related story, 
p. 143, on liability risks for EPs involving follow-
up care for psychiatric patients.)  n

REFERENCE
1. Williamson v. Liptzin 141 N.C. App. 1 (2000).

For more information, contact: 

•	 Stephen G. Reuter, JD, Lashly & Baer, St. Louis, 
MO. Phone: (314) 436-8326. Fax: (314) 621-6844. 
E-mail: sreuter@lashlybaer.com.

•	 Ryan M. Shuirman, JD, Yates, McLamb & Weyher, 
Raleigh, NC. Phone: (919) 719-6036. Fax: (919) 582-
2536. E-mail: rshuirman@ymwlaw.com.

•	 Leslie Zun, MD, MBA, Professor and Chair, 
Department of Emergency Medicine, Mount Sinai 
Hospital, Chicago (IL) Medical School. Phone: (773) 
257-6957. Fax: (773) 257-1770. E-mail: leslie.zun@
sinai.org.

Sources



December 2012 / ED LEGAL LETTER 143

To reproduce any part of this newsletter for  promotional 
purposes, please contact:
Stephen Vance
Phone:  (800) 688-2421, ext. 5511
Email:  stephen.vance@ahcmedia.com

To obtain information and pricing on group  discounts, 
multiple copies, site-licenses, or electronic distribution 
please contact:
Tria Kreutzer
Phone:  (800) 688-2421, ext. 5482 
Email:  tria.kreutzer@ahcmedia.com

To reproduce any part of AHC newsletters for educational 
purposes, please contact:
The Copyright Clearance Center for permission
Email:  info@copyright.com
Phone:  (978) 750-8400

CNE/CME OBJECTIVES
After completing this activity, participants will be able to:
1. Identify legal issues related to emergency medicine 

practice;
2. Explain how the legal issues related to emergency 

medicine practice affect nurses, physicians, legal coun-
sel, management, and patients; and

3. Integrate practical solutions to reduce risk into daily 
practice.  n

Lack of Follow-up
Can Lead to Lawsuit 

If a psychiatric patient is being sent home, the 
EP must determine if there is proper follow-up 

available for that patient, which means connect-
ing the patient with appropriate resources, says 
Leslie Zun, MD, MBA, professor and chair in the 
Department of Emergency Medicine at Mount 
Sinai Hospital and Chicago (IL) Medical School. 

“The first problem is, do we have psychiatric 
resources either in the hospital or the community? 
And the second problem is, what do we do if we 
don’t?” says Zun, adding that patients might have 
to be sent long distances to get to an appropriate 
resource.

To reduce legal risks, EPs tend to err on the 
side of admitting psychiatric patients, says Zun, 
but might feel more comfortable sending patients 
home if there were appropriate resources available 
post-discharge. Ideally, EPs consult with a psychi-
atric provider, just as they sometimes do with a 
patient’s primary care physician for a patient with 
a chronic medical illness, he advises.

EPs also need to tell patients what to do if they 
get worse, when to return to the ED, and deter-
mine what type of resource a mentally ill patient 
needs, such as an outpatient substance abuse treat-
ment facility or a crisis residential facility. Ideally, 
this is done by a psychiatric social worker in the 
ED, but many EDs lack this resource, says Zun. 
“It’s quite a burden to the EP to find all those 
services. But if we sent them out without those 
things, that puts us at risk,” he says.  n

CNE/CME QUESTIONS

1. Which is true regarding legal risks of abnor-
mal findings identified after an ED patient was 
discharged, according to Randy Pilgrim, MD, 
FACEP?
A. If the hospital or ED has no process in place 

for addressing subsequent abnormal find-
ings, this will generally improve the defensi-
bility of a lawsuit.

B. The biggest liability risks for EPs in this sce-
nario involve any area where the patient’s 
care would have changed based on the test 
result.

C. An EP’s liability is unaffected if there are inef-
fective hospital processes for communicating 
abnormal findings.

D. EPs should not review certain radiology 
reports from a prior shift, since this increases 
their liability risk.

2. Which is recommended regarding reducing legal 
risks of informing patients of abnormal findings 
when the initial read was normal, according to 
Michelle M. Garzon, JD?
A. EPs should avoid instructing patients to 

return to the ED.
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B. EPs should inform patients that a mistake 
was made in the preliminary read and that 
the process failed.

C. EPs should avoid mentioning to patients that 
a radiologist or cardiologist was the one who 
identified the abnormal finding.

D. EPs should convey the message, “This is a 
process that worked.”

3. Which is recommended to reduce legal risks 
involving psychiatric patients seen in EDs, 
according to Stephen G. Reuter, JD?
A. Obtaining a psychiatric consult is generally 

the best way for EPs to minimize legal risks in 
cases involving a psychiatric diagnosis.

B. It is not advisable for EPs to contemporane-
ously document the reason for an incom-
plete examination.

C. It is not necessary for EPs to show ongoing 
monitoring of the patient while he or she was 
in the ED.

D. Obtaining an adequate history cannot be a 
factor in claims of an EP allegedly missing a 
psychiatric patient’s true acute diagnosis.

4. Which is true regarding liability risks involving 
psychiatric patients being discharged from the 
ED, according to Leslie Zun, MD, MBA?
A. EPs have no obligation to connect patients 

with community resources.
B. It is not advisable for EPs to consult with a 

psychiatric provider.
C. EPs need to tell patients what to do if they 

get worse, when to return to the ED, and 
determine what type of resource a mentally 
ill patient needs.

D. Determining follow-up care should be done 
only by the EP, not a psychiatric social worker 
in the ED.
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