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Informed Refusal: Just as  
Important as Informed Consent
By Kevin Klauer, MD, Chief Medical Officer, Emergency Medicine 
Physicians, Canton, OH

Informed refusal is the antithesis of informed consent, a natu-
ral extension of the doctrine. Informed consent is discussed 
in great detail in the medical, legal, and risk-management 

literature; whereas informed refusal has received less attention. 
Certainly, informed consent is critical to recognizing patient auton-
omy, protecting the patient’s status as a human being, and pro-
viding a means for rational decision making while protecting the 
health care provider from risk associated with misaligned expecta-
tions.1 The informed consent process deals with the provision of 
appropriate disclosure of risks and benefits of a proposed treat-
ment, often in patients who are relatively likely to accept the pro-
posed treatment. In other words, if a patient is having an informed 
discussion about a proposed treatment, it seems logical that the 
patient is expressing interest in the suggested treatment and is 
seeking the necessary information to make a rational, informed 
decision. Quite the contrary, when a patient is not interested in the 
procedure and is not engaged in the informed consent process, ade-
quate attention may not be paid to obtaining an informed refusal. 
The concern is that the informed refusal process is not approached 
similarly or regarded with the same degree of importance as 
informed consent.

The basis for informed consent is from common law, emphasiz-
ing that “every human being of adult years and sound mind has 
a right to determine what shall be done with his own body.”2 In 
this context, informed consent was applied in terms of battery, as 
opposed to the current and more appropriate context, the tort of 
negligence. In the 1960s, this doctrine further evolved to include 
that information be provided about the associated risks of the pro-
posed treatment and any treatment alternatives that may be avail-
able.3 In 1972, Canterbury v. Spence further defined this concept 
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by using the “reasonable patient” standard 
to define the scope of required disclosure. 
Although every obscure detail or remote risk 
need not be disclosed, the practitioner must 
disclose what a reasonable patient would want 
to know about a particular treatment or pro-
cedure.4 The patient, Mr. Canterbury, was 
to have a laminectomy performed. However, 
despite the physician’s knowledge that the 
procedure may result in paralysis in 1% of 
patients, he did not disclose this risk. The 
patient had the procedure and then fell out of 
bed, resulting in paralysis. Although it is not 
possible to know if the fall or the procedure 
was the cause of his paralysis, this case placed 
the focus on the patient, identifying the need 
to recognize that a material risk is one that 
a reasonable person would consider a risk. 

Furthermore, a physician is to recognize the 
patient’s position. Thus, recognizing what 
a reasonable person would consider a risk 
and would need to know in order to make an 
informed decision is critical to this process.

A modern day corollary to the previ-
ous examples is the current debate regard-
ing whether or not consent is needed for the 
delivery of tPA for ischemic stroke. There is 
growing popularity in the belief that because 
tPA is the standard of care, consent is no lon-
ger necessary. Such statements only reflect a 
fundamental misunderstanding of both the 
concepts of standard of care and informed 
consent. These two legal terms are related, but 
are mutually exclusive, except when consid-
ering the standard of care for the process of 
obtaining informed consent. This concept will 
be addressed shortly.

First, let’s define standard of care. A stan-
dard of care is what a reasonable provider 
with similar training, in a similar situation 
would do. It can be easily debated whether 
tPA is truly the standard of care, particularly 
with ongoing debate and controversy regard-
ing its safety and efficacy. Let’s suppose for a 
moment that the debate had been settled and 
tPA administration is undoubtedly the stan-
dard of care, and not to offer or deliver the 
drug would be deemed below that standard. 
Would this obviate the need to inform the 
patient about the risks of the drug, obtaining 
their consent? Absolutely not.

Some less complex procedures or treatments 
do not require obtaining specific informed 
consent. In many circumstances, the treatment 
provided, and its associated risks, are intuitive 
to the patient and general population. In other 
words, it’s common knowledge, and a reason-
able person would understand the risks and 
benefits. For instance, when a patient presents 
to the emergency department with a facial 
laceration, we accept their general consent 
for treatment as their consent for the proce-
dure as well. The reason is that most reason-
able patients understand that the wound will 
be inspected, cleansed by some means, and 
closed. This is such a commonly understood 
process that additional consent just isn’t nec-
essary. However, if the provider decides that 
using moderate sedation will be necessary, 
consent would be required for providing the 
sedation. 

In contrast, the risks associated with proce-
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dural sedation are not intuitive and need to be 
explained. Once the informed discussion has 
occurred, the patient can make a reasonable 
decision whether he or she would like seda-
tion or not. Another way to look at this is that 
informed consent is less likely if the patient 
presents with a specific expectation and the 
provider does not deviate from those expecta-
tions. If the patient presents for a laceration 
repair and procedural sedation is not added 
into the equation, then consent for the repair 
is not required. Although some may disagree, 
I would extend this same theory to shoulder 
dislocations. 

I suspect that common practice is to con-
sent for the sedation, when necessary, but not 
for the reduction itself. This seems to make 
reasonable sense, as the reasonable patient 
with a shoulder dislocation understands, in 
general, that he or she would like to have it 
put back in place and that reasonable care will 
be taken to perform the procedure safely and 
effectively. For the same reason, consent is 
not needed for a laceration repair. I believe it 
isn’t necessary to obtain patients’ consent for 
other obvious procedures without unknown 
risk (i.e., intravenous line insertions, urinary 
catheter insertions, etc.). Providers have to 
be careful not to extend this theory beyond 
its scope. The procedures we perform become 
very familiar to us, as do their indications 
and potential complications. However, what 
is routine for us may be novel, complex, and 
otherwise non-intuitive to the average person. 
A lumbar puncture, for example, is a fairly 
safe test, and it is frequently performed in 
emergency medicine, so frequently that we 
may refer to it as routine. Although rare, com-
plications can occur, and most patients want 
to be informed about those potential com-
plications before agreeing to the test. Thus, 
informed consent is necessary.

Now, let’s revisit the tPA dilemma. Is tPA 
routinely administered, and are the indica-
tions and potential complications intuitive and 
common knowledge? The answer is no. If the 
medical community has continued to debate 
this concept since the NINDS trial was pub-
lished in 1995, one must agree that there is 
sufficient complexity that a reasonable patient 
cannot be expected to make a reasonable deci-
sion about accepting the drug without being 
appropriately informed. It simply is unethi-
cal and unreasonable to consider giving the 

drug without obtaining informed consent. 
Recognizing the exposure and liability associ-
ated with stroke cases and the non-delivery of 
tPA, obtaining an informed refusal is recom-
mended for those declining the drug. 

Previously, it was noted that the legal con-
cepts of standard of care and consent are 
related. How so? Any legal duty has a stan-
dard of care associated with it, and obtain-
ing consent from patients is no different. A 
provider must also meet the standard of care 
when obtaining informed consent. The inabil-
ity to do so will result in significant liability 
exposure should a bad outcome occur. 

Currently, state statutes are evenly split 
between the professional standard and the 
reasonable patient standard. However, rec-
ognizing patient autonomy and a focus on 
patient-centered care may have invoked 
momentum in favor of the more patient-
centric approach. A minority of states have 
adopted a hybrid approach, using the profes-
sional standard but incorporating the require-
ment to include additional information that 
the practitioner knows the patient may want. 
Although the “reasonable professional” or 
“professional standard,” what a reasonable 
and prudent physician in a  similar situation 
would feel necessary to disclose, is the histori-
cal approach, the Canterbury case has given 
ample notice to all physicians that considering 
the patient’s position is critically important to 
obtaining informed consent. 

Although less case law is available about 
informed refusal, the same general principles 
should apply. What is required to obtain 
informed consent is very likely required to 
obtain an informed refusal of treatment. The 
holding in Cobbs v. Grant was, “divulge ... 
all information relevant to a meaningful deci-
sional process.” It is no less the prerogative of 
the client “to determine for himself the direc-
tion in which he believes his interests lie,” 
focused on the need to disclose risks beyond 
the general nature of the procedure.5,6 The 
patient consented to abdominal surgery for 
gastric ulcers but was not informed of any 
risks. He suffered a splenic injury, underwent 
splenectomy, and had a very rocky course 
thereafter. In Truman v. Thomas, it was held 
that a duty exists to inform the patient of the 
risks of not undergoing the recommended 
treatment or procedure. In this case, the 
patient had declined a Pap smear to ultimately 
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Although a patient has signed the form indi-
cating a particular procedure or treatment has 
been agreed to, a signature alone does not ver-
ify that the consent is valid. In an ideal world, 
both would be entered into the medical record. 
However, given the choice of one or the other, 
documentation of the informed discussion, 
including the patient’s medical decision-making 
capacity and ability to understand the infor-
mation provided, has distinct advantages. So, 
isn’t a signature on an “AMA” form enough? 
A signed refusal of care, without documenta-
tion of what the potential consequences of 
that refusal may entail, is tantamount to no 
informed refusal at all. 

Furthermore, some commentators have 
reported the concern that “AMA” forms 
appear adversarial, negatively impacting the 
physician-patient relationship. Particularly 
in high-risk patients, avoiding any conflict is 
advisable from a risk-management perspective.

Medical providers frequently use “AMA” 
forms to document total refusal of care. 
However, such documentation is frequently 
omitted for patients refusing a portion of their 
care or a particular test, treatment, or proce-
dure. Physicians often overlook the relevance 
and importance of documenting the patient’s 
refusal of a procedure or of some other signifi-
cant portion of their care. Finally, a common 
myth associated with refusals or “AMAs” is 
that refusal of care will result in denial of cov-
erage by a patient’s health insurance carrier, 
making the patient solely responsible for the 
charges. This just simply isn’t true. 

From a practical perspective, a few relevant, 
actual case examples may help illustrate the 
concern and appropriate clinical application 
of the informed refusal process.

Case 1

A 64-year-old male patient presented to 
emergency department #1 with a headache 
and neck pain. A CT scan of the brain was 
obtained and was negative. The physician 
advised the patient that they should consider 
the possibility of meningitis, requiring a lum-
bar puncture to analyze his spinal fluid. The 
physician stated his suspicion was low for 
meningitis. The patient stated, “If you are not 
that concerned, I’m not either.” He declined 
the lumbar puncture. The patient presented to 
emergency department #2 via ambulance 48 

die of cervical cancer at age 30.5,7

The importance of obtaining informed con-
sent is taught in medical school, entrenched 
in traditional medical practice, and enforced 
by hospital policy. Although the standards 
of elements of informed consent may not 
always be correctly applied, the general pro-
cess is uncommonly omitted altogether. The 
converse is true for informed refusal. This 
concept is not routinely represented in medi-
cal school curriculums, is not entrenched in 
medical practice, and is left unaddressed by 
many hospital standard operating procedures. 
Furthermore, when refusals are obtained, 
they frequently do not comport with the doc-
trine of informed consent. Simply accepting a 
patient’s decision to forego the proposed treat-
ment, test, or procedure, or having the patient 
sign an against medical advice (“AMA”) form, 
is not adequate. Unfortunately, such practices 
are common with respect to patient refusals. 

In general, the following components should 
be included in the informed discussion with 
a patient for consent or refusal of a proposed 
treatment or procedure: an explanation of 
the proposed treatment, the risks and benefits 
associated with the proposed treatment, the 
anticipated outcomes, and any treatment alter-
natives, including non-treatment.8 

Two important concepts deserving adequate 
treatment with respect to informed consent 
or refusal are delegation and documentation. 
The consent or refusal process should be per-
formed by the practitioner who will perform 
the procedure, and that consent is valid only 
for that specific practitioner to perform the 
procedure, unless otherwise disclosed and 
agreed to by the patient. It is not appropriate 
to delegate this process to another individual, 
such as a hospital employee (e.g., a nurse).9 

Frequently debated is whether or not a con-
sent form is actually necessary. In particular, 
with respect to patients leaving against medical 
advice, and refusing a portion or all proposed 
treatments, is an “AMA” form necessary? In 
general, consent forms are preferred, as they 
are a universally accepted standard.9 To devi-
ate from that standard may call into question 
whether or not informed consent was actu-
ally obtained. However, documentation of the 
informed consent process in the medical record 
may be an excellent surrogate for a consent 
form. What is lacking in many consent forms is 
a description of the informed consent process. 
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About to Transfer? 
Patient’s Stability  
Could Be Issue in Suit

Was a patient transferred without being 
intubated first because the emergency 

physician (EP) wasn’t comfortable manag-
ing a difficult airway? “If the patient requires 
intubation en route and it doesn’t go well, the 
transferring physician will likely be blamed 
for not securing the airway prior to transfer 
— and rightfully so,” says Jeanie Taylor, RN, 
BSN, MS, vice president of risk services for 

hours later. He was comatose and was diag-
nosed with a subarachnoid hemorrhage. 

Meningitis and subarachnoid hemorrhage 
may have similar presentations, and both 
can be diagnosed with lumbar puncture. The 
informed refusal obtained at hospital #1 
was not adequate, as the patient was never 
informed about the risk of missed subarach-
noid hemorrhage. Even if the patient had men-
ingitis, the informed refusal did not include 
the potential consequences of refusal and the 
associated lack of identification and early 
treatment of meningitis. 

Case 2

A 49-year-old man presented to the emer-
gency department at 2 a.m. per the insistence 
of his wife. He had experienced 10 minutes of 
chest pain. His diagnostic evaluation, includ-
ing a chest radiograph, laboratory testing, and 
electrocardiogram (ECG), were normal. Due 
to his risk factors for coronary artery disease 
and the characteristics of the pain, the patient 
was offered admission to the hospital for fur-
ther investigation. He declined. During the 
informed refusal process, he stated, “If I’m 
going to die, I want to do it at home with my 
boys.” His wife was asked to assist with con-
vincing him to consent to admission. Below is 
the documented refusal note from the medical 
record.

“The patient was offered admission x 2. He 
was alert and oriented x 4 and had the capac-
ity to consent and refuse. We discussed the 
possibility of acute coronary syndrome, the 
risks of treatment and non-treatment, and the 
possibility of death. His wife was present and 
wanted him admitted. She was enlisted to try 
and convince him.” 

The patient returned to the same emergency 
department 24 hours later in the back seat of 
his wife’s car in cardiac arrest. He could not 
be resuscitated and was pronounced dead.

The patient did not sign an “AMA” form. 
The documented refusal note included the 
patient’s capacity to refuse, the proposed 
treatment (admission), the concerns and risks 
about refusal, and the efforts taken to inform 
and persuade the patient. Although an inci-
dent report was filed for tracking, no claim 
or lawsuit was ever filed in this case. If an 
informed refusal had not been obtained and 
meticulously documented, a different legal 

outcome may have resulted. 
Informed consent and refusal are critical 

from a risk-management perspective to ensure 
patients are provided autonomy to make ratio-
nal health care decisions. Although informed 
consent has received much more attention 
than informed refusal, practitioners must real-
ize that case law supports the importance of 
obtaining and documenting an appropriate 
informed refusal whenever a patient refuses 
all care offered or a critical portion of their 
evaluation or treatment.   n
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Emergency Physicians Insurance Company in 
Roseville, CA.

“Patients are usually transferred for services 
not provided and a higher level of care, but 
stabilizing procedures such as protecting the 
airway must be accomplished prior to trans-
fer,” she says.

An ED patient might be medically stable, 
but is he or she stable as defined by the 
Emergency Medical Treatment and Labor Act 
(EMTALA)? “The stabilization requirements 
under EMTALA are confusing to physicians 
because the concept of medical stability is 
entirely different than EMTALA stability,” 
says Stephen A. Frew, JD, vice president of 
risk consulting at Johnson Insurance Services 
and a Rockford, IL-based attorney.

Most EPs consider it inappropriate to 
transfer an unstable patient, but EMTALA 
exists to facilitate transfer of legally unsta-
ble patients for a higher level of care, Frew 
explains. “Typically, EPs think of hemody-
namic and respiratory stability. They believe 
that if they have provided ALS [Advanced Life 
Support] personnel, and equipment, they have 
addressed the risks, so the patient is stable,” 
he says. 

EMTALA considers a patient to be unstable 
if there is a reasonable risk of material dete-
rioration, says Frew, so the need to provide 
ALS personnel and equipment is, therefore, 
confirmation of the legally unstable condition 
of the patient by acknowledging the potential 
need for these interventions.

The ultimate criteria are whether the inher-
ent risks of the condition and the transfer are 
outweighed by the benefits reasonably antici-
pated by transfer to the receiving facility, 
according to Frew. 

“Physicians tend to place their focus on 
getting the patient moved,” he says. “They 
should be concentrating on a critical analy-
sis of risks and benefits, and the question of, 
‘What can we do for this patient before we 
transfer them to reduce their risks from and 
during transport?’”

“It is important to note that where there is 
no hope for the patient at the sending facil-
ity and slim hope at the second, the transfer 
would still be justified under the EMTALA 
risk/benefit standard,” says Frew. Consider 
these practices to reduce legal risks involving 
patients transferred from the ED:

• Call in specialized help early.

“Hospital and ED policies should assure 
that privilege standards for EPs are high, 
that skills are verified, and on-call specialists 
are used liberally to assist in stabilizing and 
‘packaging’ transfer patients,” says Frew.

The best way to assure that patients are 
adequately stabilized for transfer is to call in 
specialized help early, advises Frew. “While 
EPs are considered the experts at transfers, 
they also tend to consider themselves the 
Lone Ranger when facing a difficult case,” he 
says. 

“It is not a failure to have more than one 
physician stabilizing a patient,” underscores 
Frew. “The EMTALA role of on-call special-
ists is specifically to back up the EP in these 
kinds of cases — albeit, they may not always 
appreciate that role.”

EPs in many rural facilities address the lack 
of reliable backup by resorting to helicopter 
transfers and relying on the flight crews to 
appropriately stabilize the patient for transfer, 
notes Frew. “In too many of those situations, 
the patient receives little true stabilizing care 
in the time necessary for the helicopter crew 
to arrive, making this a very dangerous man-
agement approach,” he says. 

• Don’t understate risks of transfer.
EPs tend to consider transfers to be routine 

or of little risk or consequence, and minimize 
stated risks, says Frew.

“On the contrary, CMS [the Centers for 
Medicare & Medicaid Services] states that 
transfers are never benign events, and looks 
for disclosures of risks that physicians are 
uncomfortable bringing up, such as death or 
disability,” he warns. 

EPs have typically recognized and con-
sidered these risks in making the decision 
to transfer, and mistakenly feel that they 
are doing the patient or family a kindness 
by not discussing ultimate risks, Frew says. 
“The issue here is that failing to disclose 
these ultimate risks can nullify the consent 
and result in an invalid transfer for both 
EMTALA compliance and liability pur-
poses,” he explains.

The reason for transfer should state exactly 
what service or equipment the patient will get 
at the receiving hospital that is not available 
at the sending hospital, Frew advises. “The 
reason line on a transfer form is often filled in 
with one or two words, and those words are 
often very poor choices,” he says. 
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Charting This on  
Transferred Patient 
Could Deter Lawsuit

If a patient deteriorates because of a trans-
port and later sues, concerns will inevitably 

arise that the emergency physician (EP) didn’t 
stabilize the patient prior to transport, or that 
the patient should not have been transferred, 
says John Tafuri, MD, FAAEM, regional 
director of TeamHealth Cleveland (OH) Clinic 
and chief of staff at Fairview Hospital, also in 
Cleveland. 

EPs needs to clearly document the reasons 
for the transfer and why the service couldn’t 
be provided at their hospital, as well as the 
fact that they did everything possible to stabi-
lize the patient to the best of the capability of 
the hospital before transfer, advises Tafuri. He 
recommends these documentation practices:

• If the EP could not get into contact with 
the consultant and as a consequence had to 
transfer the patient, the EP should include this 
information in the patient’s chart.

“If stabilization requires a consultant that is 
at your hospital, that consultant really needs 
to see the patient prior to transfer,” says 
Tafuri. “This is frequently not known.”

If a patient with an unstable orthopedic 
injury such as a knee dislocation is transferred 
without seeing the on-call orthopedist, for 
instance, “there are going to be issues,” says 

For more information, contact: 

•	 Stephen A. Frew, JD, Loves Park, IL. Phone: (608) 
658-5035. Fax: (815) 654-2162. E-mail: sfrew@ 
medlaw.com.

•	 John Tafuri, MD, FAAEM, Regional Director, 
TeamHealth Cleveland (OH) Clinic. Phone: (216) 476-
7312. Fax: (440) 835-3412. E-mail: jotafu@ccf.org.

•	 Jeanie Taylor, RN, BSN, MS, Vice President, Risk 
Services, Emergency Physicians Insurance Company, 
Roseville, CA. Phone: (530) 401-8103. Fax: (916) 772-
7072. E-mail: jtaylor@epicrrg.com.

Sources
In many cases, the worst case scenario is 

death or total permanent disability, says Frew, 
and the risks statement should include these 
worst case or ultimate risks.

“There are always risks, so never put  
‘none.’ I generally recommend putting at least 
‘increased pain and discomfort,’” says Frew. 
“I have seen transfer forms for high-risk OB 
transfers with risks listed as ‘none,’ which is 
ignorant or lazy, or both.”

The more a jury can realize from the medi-
cal record that the EP was concentrating on 
the welfare of the patient and understands 
why the EP made the decisions that he or she 
did, the more likely they will side with the EP, 
adds Frew. 

“The better the record, the less likely a suit 
will ever be brought,” he says. “The opposite 
is also true — a bad record or bad attitude 
will make a suit more likely. Checking boxes 
on an electronic record or template will not do 
it. We need a narrative that shows that the EP 
was involved, caring, and trying.”

• Consider policies not as optional, but 
as “carved in stone” rules that are liter-
ally enforced by CMS and often also by the 
courts.

An EP’s deviation from policy based on 
“professional judgment” is hard to justify, 
unless there is some specific recognition that 
there is an allowance for professional judg-
ment or special circumstances, says Frew. 

“Avoid language that might forbid the use 
of reasonable judgment or impose impos-
sible standards,” he recommends. “I generally 
recommend ‘weasel words,’ as lawyers call 
them.” 

For instance, an ED’s policy might state, 
“If, in the medical judgment of the transfer-
ring physician, delay for services available 
at this facility would jeopardize the health 
or safety of the patient, such determination 
shall be documented and appropriate transfer 
effected as expeditiously as possible.” 

“By inserting the element of medical judg-
ment, CMS or the jury is deprived of an 
arbitrary rule and must consider the reason-
able judgment of the physician in evaluating 
the appropriateness of transferring without 
specific care,” says Frew. “While this lan-
guage does not guarantee that CMS or a jury 
will agree with the decision, the rationale 
has been accepted in several EMTALA inves-
tigations,” he underscores.   n
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Tafuri. “They will want an answer as to why 
the orthopedist didn’t come in and see the 
patient.”

• If an unstable patient insists on being 
transferred, the EP should specify that risks 
involved with the transfer were explained to 
the patient and the fact that the patient was 
advised to stay but refused, and was compe-
tent to make the decision. 

“Plaintiff attorneys don’t like cases with 
patients who refuse treatment. It doesn’t play 
well with the jury,” says Tafuri. “I cannot 
recall seeing a single case involving an unsta-
ble patient who insisted on the transfer, except 
in a situation where the patient was clearly 
not mentally competent.”

EPs should ask an ED nurse to advise the 
patient to stay as well, and document this 
attempt in the record, advises Tafuri. “If the 
nurse couldn’t get them to stay either, it’s 
even more difficult for the plaintiff attorney 
to argue that they both got it wrong,” he 
says. 

• If the EP is transferring a patient for 
insurance reasons, the EP should specify that 
no meaningful deterioration is anticipated 
during the transfer, that vital signs are stable 
and not worsening, and that in the EP’s opin-
ion, the patient is stable for transport.

“What you don’t want to see is a patient 
who could otherwise stay at your hospital, 
with unstable vital signs, who is very tachy-
cardic or hypertensive, and something happens 
en route,” Tafuri says. 

• If the patient’s vital signs were abnormal 
at one point in time, the EP should specify 
that another set of vital signs was taken prior 
to transfer and they normalized.

“A plaintiff attorney would like to be able 
to say that the EP last saw the patient at 9:30 
and he wasn’t transported until 12:30, and the 
EP doesn’t know what happened to him dur-
ing that time,” he says. “Plaintiff attorneys 
love it when something is overlooked by the 
physician.”

If the EP checks the patient at 8 a.m., for 
example, and rechecks the patient prior to 
deciding on a disposition at 9:30 a.m., the 
transfer might take several hours to occur. 
During that time, a nurse might chart abnor-
mal vital signs, or the patient’s report of diz-
ziness or increasing pain. “That minor entry 
in the record could be very consequential, and 
look very bad in retrospect,” says Tafuri.

EPs Face Specific  
Legal Risks if Signing 
Children Out AMA

Is a parent refusing recommended care for a 
minor patient in the ED? “Some emergency 

physicians (EPs) take undue comfort in sign-
ing them out against medical advice [AMA],” 
according to William M. McDonnell, MD, 
JD, associate professor of pediatrics in the 
Division of Pediatric Emergency Medicine, 
and adjunct professor of law at University of 
Utah’s S.J. Quinney College of Law in Salt 
Lake City.

All states have child abuse and neglect 
reporting laws that require the EP to notify 
the appropriate state authorities in cases of 
medical neglect, stresses McDonnell. 

“Any time the EP discharges a child despite 
medical indications to the contrary, there 
arises some question as to whether the EP 
should have reported the case to child welfare 
authorities,” he says. 

“In many states, the liability for such failure 
to report includes criminal sanctions against 

Ideally, the EP should see the patient imme-
diately before transfer and document, “Patient 
feels well. There are no new complaints.” If 
the attorney sees that the EP rechecked the 
patient immediately prior to transfer and 
determined that the patient was stable, it’s 
hard for him or her to argue that the patient 
never should have been transferred because he 
or she was unstable, explains Tafuri.

• If an unstable patient is being transferred, 
the EP should acknowledge this and explain 
why the transfer is necessary.

If a patient is tachycardic, for instance, the 
EP should record the vital signs and docu-
ment, “Patient has tachycardia. However, 
given the risks and benefits, I feel it is prudent 
to transfer at this time because these services 
are not available at the hospital.”

“Acknowledge that you know the patient is 
unstable but that you think the benefits out-
weigh the risks,” says Tafuri. “Show that you 
are trying to do what is best for the patient.”   n
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the physician,” says McDonnell. “There are 
numerous state mandatory reporting statutes 
that describe failure to report suspected child 
neglect as a criminal offense.”

When the EP is confident that the parental 
refusal does not rise to the level of reportable 
neglect, but, rather, simply constitutes a rea-
sonable difference of opinion, the EP should 
carefully document this in the chart, advises 
McDonnell.

McDonnell says the language he commonly 
uses is: “I have discussed the risks and benefits 
of various treatment options with the parents. 
Although I have advised them that I believe 
that XYZ is the best option for this patient 
at this time, the parents have decided ABC. 
Although I believe that my recommendation of 
XYZ is the best option at this time, the par-
ents’ medical decision-making of ABC is not 
unreasonable, and I do not believe that it rises 
to the level of medical neglect.”

“However, if I am unable to say that the 
parents’ decision ‘is not unreasonable,’ I call 
child welfare authorities,” says McDonnell. 

The EP should consider whether the parents 
are making a decision that they feel is in the 
best interest of the child, or a decision that is 
in the parents’ own best interest, says Daniel 
M. Lindberg, MD, an attending physician in 
the Department of Emergency Medicine at 
Brigham and Women’s Hospital and assistant 
professor of medicine at Harvard Medical 
School, both in Boston.

“I can reasonably differ with a parent who 
feels that their child would prefer to take the 
very low risk of meningitis in order to avoid 
the certain, small discomfort of a lumbar 
puncture,” he says. “But I don’t think the par-
ents have the right to decline a skeletal survey 
because they are worried that it will reveal 
abuse and put them in legal jeopardy.”

In some situations, a state has concurrent 
— and sometimes overriding — interests in 
the care of a minor under the parens patriae 
doctrine, which addresses the right of a court 
to make decisions on behalf of persons inca-
pable of making them, adds Michael E. Clark, 
JD, LL.M, special counsel at Duane Morris in 
Houston, TX.1

“There are serious liability issues presented 
when physicians discharge pediatric patients 
AMA,” he says. One such situation involves 
parents who refuse to provide consent to a 
medically needed blood transfusion for their 

child, citing deeply held religious beliefs that 
require prayer and a reliance on God for heal-
ing.2

In the face of such a life-threatening situ-
ation, the EP should not sign off that the 
pediatric patient was discharged “AMA,” and 
instead should contact the hospital’s attorney, 
says Clark. 

“They can get the necessary authorities 
involved, such as child protective services 
and the district attorney’s office, so that a 
court can make the legal determination, which 
thereby helps to insulate the physician and 
hospital from liability,” he says.

EP in “Tough Bind” 

Parental consent is generally required to 
provide medical care to a child, and when par-
ents choose to leave AMA, they have withheld 
their consent, says Douglas S. Diekema, MD, 
MPH, an attending physician in the ED at 
Seattle Children’s Hospital. 

“This places the physician in a tough bind, 
and presents two dangers,” says Diekema. 
First, the EP has an obligation to clearly 
inform the parents that there are risks to leav-
ing and to describe those risks. Second, the 
EP has an independent obligation to the child, 
both ethically and legally. 

If the EP believes that the parents’ decision 
to leave AMA places the child at significant 
risk of serious harm, the EP has an obligation 
under the child neglect laws to report the fam-
ily to the state’s child protection agency, says 
Diekema. 

“Parents should be informed by the physi-
cian that they have this obligation under the 
law, and that they intend to do so if the parent 
chooses to leave,” he advises. If the risk is felt 
to be significant, serious, and imminent, such 
as respiratory failure, the EP may need to call 
the police in order to protect the child.

A signed form may provide some evidence 
that the parent understood the risks of leav-
ing, but good documentation without a signed 
form will also serve that purpose, according to 
Diekema. 

“More importantly, neither will get a physi-
cian off the hook for failing to report to the 
state child protection agency if the parent’s 
decision places the child at significant risk of 
serious harm and the child does, in fact, come 
to harm,” he says. 
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Did Colleague Ask
for "Curbside Care?"

Most emergency physicians (EPs) would never 
consider leaving a patient’s chart completely 

blank, as they’re well aware of the resulting liabil-
ity risks, but caring for an ED colleague without 
documentation is no different, according to Martin 
Ogle, MD, FACEP, senior partner and vice presi-
dent of CEP America, an Emeryville, CA-based 
provider of acute care staffing solutions.

EPs might not realize the legal risks involved 
in writing a prescription for a nurse, technician, 
or administrative employee who says they have a 
urinary tract infection, for example. “It’s a tough 
situation to say no to these people when they ask,” 
acknowledges Ogle. “EPs want to help, but are not 
supposed to be caring for people without going 
through the appropriate channels.” 

Depending on the terms of the EP’s medical 
malpractice coverage, if the patient has not been 
registered as being seen by the EP, coverage might 
not be triggered in the event of a lawsuit, warns 
Ogle.

EPs can write off the professional fee if they 
wish to help their colleague out, but Ogle rec-
ommends stating, “I can’t just write you a pre-
scription. We have to check you in and I have to 
document this. We have to make sure we’ve done 
this properly.”

Ogle is aware of a lawsuit involving an EP who 
sewed up a laceration on an ED clerical employee 
who filed a lawsuit after she experienced a delayed 
rupture of a tendon. She alleged that care was 
delayed because the EP didn’t refer her to a hand 
specialist. “Fortunately, the hospital was providing 
malpractice coverage for the EP, so the EP ended 
up getting coverage. The case was settled,” says 
Ogle. 

If the EP has no documentation, there is no 
way to prove what evaluation was done, what the 
examination consisted of, or even if any care was 
provided, says Ogle. “Someone may move on, the 
relationship isn’t there anymore, and sometimes 
people feel the need to try to get what they can out 
of a situation,” he says. “You really can’t take a 
case like this to trial because you don’t have any 
documentation of what was done. The carrier has 
to sit down and negotiate a settlement amount.”

If a colleague asks for medical care, Ogle rec-
ommends that EPs inform the medical director 
or nurse manager about the situation. “It’s not 

The best strategy is for the EP to com-
municate respectfully with families and get 
them to focus on the welfare of the child, says 
Diekema, noting that one of the most common 
reasons families leave an ED is that they get 
frustrated with how long they have waited. 

Good communication about what is hap-
pening, what is going to happen, and frequent 
updates and explanations about wait times can 
go a long way to keeping a family from getting 
frustrated, adds Diekema. For instance, an EP 
might say, “It will take 60 minutes for these 
labs to come back. In the meantime, we will 
give your child some fluids through the IV.”

“Obviously reducing waiting times helps 
reduce these kinds of departures,” he says. 
“Ideally, the children who are so sick that 
leaving AMA would be dangerous, will get 
seen quickly and have treatment started.”   n
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CNE/CME OBJECTIVES
After completing this activity, participants will be able to:
1. Identify legal issues related to emergency medicine 

practice;
2. Explain how the legal issues related to emergency 

medicine practice affect nurses, physicians, legal coun-
sel, management, and patients; and

3. Integrate practical solutions to reduce risk into daily 
practice.  n
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that the provider is telling on anybody, but it’s 
important to remind people that they can’t ask for 
‘curbside care’ from EPs,” he says. “You might get 
away with it 99 times, but it’s the 100th time that 
will get you. It’s not the right thing to do.”   n

For more information, contact: 

•	 Martin Ogle, MD, FACEP, Vice President, CEP 
America, Emeryville, CA. Phone: (949) 461-5200. 
E-mail: MartinOgle@cep.com.

Source



48 ED LEGAL LETTER / April 2013

Kay Ball, RN, PhD, CNOR, FAAN
Consultant/Educator, K&D Medical 
Inc., Lewis Center, OH

Sue A. Behrens, APRN, BC 
Director of Emergency/ ECU/Trauma 
Services, OSF Saint Francis Medical 
Center, Peoria, IL

Robert A. Bitterman, MD JD FACEP
President, Bitterman Health Law 
Consulting Group, Inc., Harbor Springs, MI 

Eric T. Boie, MD, FAAEM 
Vice Chair and Clinical Practice Chair, 
Department of Emergency Medicine, 
Mayo Clinic; Assistant Professor of 
Emergency Medicine, Mayo Graduate 
School of Medicine, Rochester, MN

James Hubler, MD, JD, FCLM, FAAEM, 
FACEP, Clinical Assistant Professor of 
Surgery, Department of Emergency 
Medicine, University of Illinois College 
of Medicine at Peoria; OSF Saint 
Francis Medical Center, Peoria, IL

Kevin Klauer, MD, Chief Medical 
Officer, Emergency Medicine 
Physicians, Canton, OH

Jonathan D. Lawrence, MD, JD, FACEP 
Emergency Physician, St. Mary  
Medical Center, Long Beach, CA 
Assistant Professor of Medicine, 
Department of Emergency Medicine, 
Harbor/UCLA Medical Center, 
Torrance, CA

Larry B. Mellick, MD, MS, FAAP, FACEP
Professor of Emergency Medicine, 
Professor of Pediatrics, Department 
of Emergency Medicine, Georgia 
Regents University, Augusta

Gregory P. Moore MD, JD  
Attending Physician, Emergency 
Medicine Residency, Madigan Army 
Medical Center, Tacoma, WA 

Richard J. Pawl, MD, JD, FACEP
Associate Professor of Emergency 
Medicine, Georgia Regents University, 
Augusta

William Sullivan, DO, JD, FACEP, FCLM 
Director of Emergency Services, St. 
Margaret’s Hospital, Spring Valley, 
IL; Clinical Instructor, Department 
of Emergency Medicine Midwestern 
University, Downers Grove, IL; Clinical 
Assistant Professor, Department of 
Emergency  Medicine, University of 
Illinois, Chicago; Sullivan Law 
Office, Frankfort, IL

Editorial advisory Board

Physician Editor
Arthur R. Derse, MD, JD, FACEP

Director and Professor, Center for Bioethics and Medical 
Humanities, Institute for Health and Society, Medical College 

of Wisconsin, Milwaukee, WI

EDITORIAL BOARD

1. Which is true regarding Emergency Medical 
Treatment and Labor Act (EMTALA) require-
ments for patients transferred from an ED, 
according to Stephen A. Frew, JD?
A. Transfer of legally unstable patients for a 

higher level of care always constitutes an 
EMTALA violation.

B. A medically stable patient is also considered 
to be stable as defined by EMTALA, even if 
there is a reasonable risk of material deterio-
ration.

C. The ultimate criteria are whether the inher-
ent risks of the condition and the transfer 
are outweighed by the benefits reasonably 
anticipated by transfer to the receiving facil-
ity.

2. Which is recommended to reduce liability risks 
involving disclosing risks of transfer, according 
to Stephen A. Frew, JD?
A. It is not advisable for EPs to bring up ulti-

mate risks such as death or disability with 
the family.

B. Failing to disclose ultimate risks can nullify 
the consent and result in an invalid transfer.

C. The reason for transfer should not specify 
exactly what service or equipment the 
patient will get at the receiving hospital that 
is not available at the sending hospital.

D. It is generally best to list risks of transfer as 
“none.”

3. Which is true regarding pediatric patients who 
leave the ED against medical advice (AMA), 
according to William M. McDonnell, MD, JD? 
A. All states have child abuse and neglect 

reporting laws that require the EP to notify 
the appropriate state authorities in cases of 
medical neglect.

B. EPs should never specify in their documen-
tation that they are confident that a parental 
refusal does not rise to the level of report-
able neglect. 

C. The EP cannot be held liable if there is a 
signed AMA form indicating that the parents 
understood the risks of leaving.

D. Without a signed AMA form, even good 
documentation from the EP can’t provide 
any evidence that the parents understood 
the risks of leaving.

CNE/CME QUESTIONS


