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New York’s High Court Rules 
Hospital Is Not Liable for Failure  
to Retain an Intoxicated Patient 
By Robert A. Bitterman, MD, JD, FACEP
President & CEO, Bitterman Health Law Consulting Group, Inc.
Contributing Editor

Since ancient times, caring for alcohol-intoxicated patients in the 
emergency department has always been troubling and risky for 
emergency physicians and hospital staff. In a high-profile case 

in New York, the state’s highest court essentially held that physicians 
and hospitals are not thy intoxicated brother’s keeper.

The Case of Kowalski v. St. Francis Hospital and Health 
Centers1

Facts. Kevin Kowalski was brought by a friend to the emergency 
department (ED) of St. Francis Hospital, seeking admission to its 
affiliated detoxification facility. He was evaluated by the emergency 
physician, who determined Mr. Kowalski was severely intoxicated 
from alcohol consumption due to “red eyes, garbled speech, a strong 
smell of alcohol,” not to mention the very high blood-alcohol content 
of 0.369%.1,2 He was, however, “alert and able to walk” (though it 
wasn’t documented if the “walk” was wobbly or steady) and had no 
evidence of suicidal ideation.1

After waiting four hours for transport to the detox unit, Mr. 
Kowalski removed his IV and told a nurse he intended to go home via 
taxi. The nurse recommended he call a friend to pick him up instead, 
and he agreed. The nurse left the room to inform the emergency 
physician of the patient’s intentions, and when she returned, Mr. 
Kowalski was gone. Consequently, the nurse asked the physician if 
she should call the police. The physician said no, and instead notified 
hospital security.

Mr. Kowalski had left the ED unescorted, wandered onto a nearby 
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highway, and was struck by a car, which left him 
paralyzed below the neck. He sued the hospital 
and the emergency physician for malpractice, 
claiming that even though he decided to leave 
the hospital on his own, the hospital and physi-
cian were negligent in not forcing him to stay 
based on his level of inebriation. In other words, 
the emergency physician should have kept him 
until his intoxication wore off. 

Does a hospital or an emergency physician 
have a duty to retain an intoxicated patient who 
presented voluntarily to the ED and now wants 
to leave?

The Court’s Ruling. The New York State 
Court of Appeals — the state’s highest court — 
ruled that the hospital and emergency physician 
had no such duty and, moreover, if they kept the 
intoxicated patient against his will, it would con-

stitute false imprisonment, a criminal act under 
New York law.1

The court looked to the state’s mental hygiene 
law,3 which specifically addressed the issue of 
when a hospital may retain “a person whose 
mental or physical functioning is substantially 
impaired as a result of the presence of alcohol 
... in his or her body.”4 The statute distinguishes 
an intoxicated person “who comes voluntarily 
or is brought without his or her objection” to 
the hospital, from an intoxicated person “who 
is brought with his or her objection.”5 In the lat-
ter case, the person “may be retained for emer-
gency treatment” if examined by a physician and 
found to be incapacitated6 to such a degree that 
“there is a likelihood to result in harm to the 
person or others.” The “likelihood to result in 
harm” to oneself must be “manifested by threats 
of or attempts at suicide or serious bodily harm 
or other conduct” that demonstrates a danger 
of self-injury.7 For persons such as the plaintiff, 
who come to the hospital voluntarily, the New 
York mental hygiene law contains no provision 
for involuntary retention.1,3

Mr. Kowalski conceded that he could not 
have been retained under the mental hygiene law 
and, instead, argued that the duty to restrain 
him stemmed from the hospital’s and the phy-
sician’s common law duty of care. The court 
made quick work of this assertion, stating that 
“there can be no duty to do that which the law 
forbids. To restrain the plaintiff on these facts 
would have exposed defendants to liability for 
false imprisonment.”1

The court was divided, however. Two of the 
seven judges dissented, asserting that the hospi-
tal and emergency physician did indeed have a 
common law duty to an intoxicated patient and, 
therefore, it should be left to the jury to decide 
if they should have prevented the plaintiff from 
leaving the ED on the facts of the case. The 
court countered that in America, members of a 
free society may, with limited exceptions, “come 
and go as they please,” and although some per-
sons are so mentally impaired that they must 
be denied the right to “go as they please,” that 
group does not include everyone who would 
be safer in a detoxification facility than on the 
street.1

In sum, the court determined on the facts 
of this case that a hospital or an emergency 
physician did not owe an alcohol-intoxicated 
patient a duty to prevent him from leaving the 
hospital. 
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Comment

Whether a hospital or an emergency physician 
has a duty to a patient is a question of law, and 
questions of law are decided by the court, not by 
a jury. Only questions of fact reach the jury.

Fortunately for the defendants in this case, the 
majority of the judges on the court ruled that no 
duty exists on the facts presented. However, had 
the argument of the dissenting judges prevailed 
(which has occurred in other jurisdictions, so 
hospitals and emergency physicians shouldn’t 
feel too secure because of the Kowalski deci-
sion), the case would have gone to the jury, who 
may have found the hospital and emergency 
physician liable for failure to hold the patient 
until sober and capable of safe ambulation.  

The hospital and emergency physician essen-
tially argued that they lacked the authority to 
restrain the plaintiff — that he did not meet 
the “legal standard” for involuntary confine-
ment under state law. They claimed he was not 
in “imminent danger” to himself or others, and 
because he was not in such danger, they owed 
him no duty. Therefore, he was free to leave and 
there was nothing the defendants could have 
done to legally stop him. Really?

There Is a Strong Counter Argument. Does 
a patient with a blood-alcohol concentration 
of 0.369% have an emergency medical condi-
tion? At that level of inebriation, is the patient 
an “imminent threat to the health and safety of 
himself or others?” Is it not entirely foreseeable 
that someone with that degree of intoxication 
could fall down or wander in front of traffic or 
otherwise place himself or the unsuspecting pub-
lic at risk of great bodily harm?

Furthermore, the hospital had a written ED 
policy that stated that “potentially unstable 
patients by history will not be left unattended 
while in the ED.” Instead, they must be assigned 
“one-to-one watch,” as most hospitals do for 
suicidal psychiatric patients. In this case, the 
assigned nurse left the patient unattended to go 
speak with the emergency physician. Did the 
hospital fail to abide by its own policies (“fail-
ure to follow its own rules”)? It depends on 
how one interprets and determines whether the 
patient was “potentially unstable by history.” 

The common law has always recognized the 
power to restrain mentally incapacitated individ-
uals, although that power is to be exercised only 
when necessary to prevent the individual from 
doing some immediate injury to him- or herself 

or others, and only when the intervention needs 
to occur promptly.8

Was Mr. Kowalski “mentally incapacitated?” 
Was he mentally capable of deciding whether to 
go home and determine the methodology of get-
ting there (walk home, take a taxi, or let a friend 
or family member drive him home, or drive 
home himself)? Did he have the decision-making 
capacity to refuse the recommended treatment of 
the emergency physician and leave the ED of his 
own free will?

That’s exactly what he was doing — refusing 
treatment. In this case, IV fluids, observation 
(and hopefully the bed rails were in the up and 
locked position), and time — time to metabolize 
the intoxicant until he reached a state of being 
capable of caring for himself without a likely or 
foreseeable hazard, or time until an appropriate 
party would accept responsibility for him (such 
as a family member or the professional staff of 
the detox unit). 

There was absolutely no medical decision-
making analysis of whether Mr. Kowalski was 
competent/capable to make these decisions, 
either in the medical aspects of the case or in the 
court’s analysis (i.e., to refuse the recommended 
treatment and leave of his own free will). 

Every competent adult has a constitutionally 
protected right to refuse medical care, as con-
firmed by The U.S. Supreme Court in the infa-
mous Cruzan case.9 However, the right to refuse 
treatment is not absolute. Exceptions include 
compelling state interests, such as the preserva-
tion of life (prevent suicide) or the protection 
of third parties (prevent intoxicated persons 
from driving and mowing down children in the 
street). It has often been said that “intoxication 
is not in and of itself enough to warrant invol-
untarily confining a patient.” But, indeed, it may 
be enough, depending upon the circumstances. 
EDs retain the suicidal patient because it’s fore-
seeable that if the patient is allowed to leave, he 
or she may try to kill him- or herself. Isn’t it cer-
tainly foreseeable that if a severely intoxicated 
patient is allowed to leave unattended that he or 
she could seriously injure him- or herself or oth-
ers trying to walk across a busy highway?

What if when leaving, the patient told the 
nurse he intended to drive his car home, rather 
than take a taxi? In the actual case, the plain-
tiffs claimed the emergency physician was neg-
ligent in rejecting the nurse’s suggestion to call 
the police. The court ruled that there was no 
statute or regulation that authorized the emer-
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gency physician to call the police. Furthermore, 
according to the court, the police could not, on 
the facts known to the emergency doctor, “have 
forced plaintiff to return.”1

If the patient expressed intent to drive in his 
highly inebriated condition, then the emergency 
physician would have the option (but not the 
duty) to call the police (depending upon state 
law), since the patient was about to commit a 
crime and endanger the community. The physi-
cian would have no legal duty to stop the per-
son from driving/committing a crime, but, as 
noted below, the physician should do everything 
possible to prevent the person from leaving so 
intoxicated as to be dangerous. Hold the patient 
until you can find one of his or her friends or 
a family member to take the patient home, or, 
alternatively, pay for a taxi to drive the patient 
home. Springing for taxi fare is much less expen-
sive than defending litigation. 

What if the patient’s wife appeared in the 
ED, in a non-intoxicated state, and granted the 
emergency physician permission to keep the man 
until he sobered up? It may surprise some emer-
gency physicians to learn that consent for treat-
ment by a family member, even the patient’s 
spouse, is not acceptable under U.S. law unless 
the individual has been appointed legal guard-
ian by a court of proper jurisdiction.10 Marriage 
does not confer one spouse the legal capacity 
to consent to medical treatment for the other 
spouse, even when the spouse is incompetent or 
incapacitated.

Some states recognized this problem and 
enacted “family consent statutes,” which out-
line a hierarchy of family members who can 
legally provide consent when the family mem-
ber becomes incapacitated.11 Naturally, even 
when families have no legal standing to consent 
for the incompetent relative, it is always wise 
to involve the family in the medical decision-
making process. Communication and concern 
for the family avoids misunderstandings, sur-
prise, and anger, which are the primary sources 
of litigation.

The “When in Doubt Rule.” Emergency 
physicians rarely have time to seek legal con-
sultations, let alone wait for a court to render a 
decision concerning the legal nuances of when 
to keep a patient from leaving the ED against 
his or her will. In these situations, it is helpful 
for physicians to use a “when-in-doubt” rule to 
guide their immediate actions. This rule simply 
states that when physicians are in doubt regard-

ing the legality of a situation, “they should 
do what they believe to be in the patient’s 
best interest and worry about the legal conse-
quences later.” 

It’s true that the emergency physician and 
the hospital risk criminal and civil charges of 
false imprisonment when detaining patients 
against their will. However, the courts almost 
universally bend over backward to rule in favor 
of physicians who act in good faith on behalf 
of their patients in such emergency situations. 
Documentation of the physician’s concerns will 
weigh greatly in the court’s determination of 
whether the physician acted appropriately to 
protect the patient and/or others. Physicians 
can also further protect themselves by obtaining 
a second opinion from another physician con-
firming that their action is appropriate under 
the circumstances. 

Which would you rather defend to a fam-
ily or a jury? “Yes, I knew your loved one 
was very drunk, had a blood alcohol level of 
0.369%, which is nearly five times the legal 
limit, and walked wobbly, but he said he 
wanted to leave, so legally I had to let him 
go.” “How was I supposed to know he or she 
would try to jaywalk across a busy highway?” 
Or, “Your loved one was very drunk, and I 
was extremely concerned that he would stum-
ble in the parking lot and break his neck, so I 
forced him to stay to keep him safe until you 
could arrive and take him home.”

Recommendation. Keep alcohol-intoxicated 
patients until you believe it is safe for them to 
leave. Make it very difficult for them to get 
away: Plug them into an IV and/or a cardiac 
monitor, place them in a secure location in the 
ED, ask security to keep vigil, judiciously use 
restraints, and involve the family and even the 
dog if necessary — just do what it takes to keep 
them there until the time is clinically ripe to let 
them go. Rarely will it become a contentious 
issue; in fact, in the morning, most patients 
won’t even remember that you “forced” or 
“convinced” them to stay!

Managing the alcohol-intoxicated patient in 
the ED is a difficult, high-risk encounter. The 
court’s ruling in Kowalski should not lead ED 
leadership, emergency physicians, and hospital 
risk managers to become complacent. Rather, 
it should stimulate a wise and careful review of 
their hospital’s practices, policies, and profes-
sional as well as legal obligations in dealing 
with intoxicated patients.  n
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“Hindsight Bias”  
Common in ED  
Missed Sepsis Suits
Many involve “cascading chain of errors”

Malpractice claims alleging missed or 
delayed diagnosis of sepsis, in which 
a patient is initially brought to the 

emergency department (ED) and ultimately dies 
or suffers a highly adverse outcome, can rarely 
be traced to a single mistake, according to 
Damian D. Capozzola, JD, of The Law Offices 
of Damian D. Capozzola in Los Angeles, CA.

“Instead, they usually arise out of a cascad-
ing chain of errors,” he says. “It often starts out 
with a missed diagnosis in the ED.” The patient 
typically sees a number of physicians and medi-
cal professionals — all of whom, in hindsight, 
perhaps should have recognized the symptoms 
of sepsis or, at a minimum, sought additional 
expertise, says Capozzola.

In a 2010 missed sepsis case, the plaintiff’s 
attorney alleged that a team of doctors and 
nurses missed multiple symptoms of sepsis in the 
five hours between the patient’s arrival in the 
ED and the patient’s death.1

“It is not uncommon for plaintiffs to seek 
millions of dollars in damages in these kinds of 
cases, where the law permits such large recover-
ies,” says Capozzola.

Was Care Reasonable?

“Missed sepsis cases are occurring despite 
concerted efforts in recent years by the medical 
community to reduce mortality from severe sep-
sis and septic shock,” notes Capozzola. 

The number of hospitalizations for sepsis 
more than doubled between 2000 and 2008, 
according to a 2011 report from the National 
Center for Health Statistics.2

“In a delayed diagnosis or failure to diagnose 
case, regardless of how the case is postured in 
the pleadings, one way or another the case is 
going to boil down to whether the emergency 
physician (EP) acted reasonably,” Capozzola 
says. 

The defense would seek to prove, for exam-
ple, that a qualified EP in similar circumstances 
could have reasonably come to the same conclu-
sions, prescribed the same treatments, or made 
the same decisions as to whether to seek addi-
tional expertise, admit, or discharge the patient. 

Capozzola recommends that EPs carefully 
document their rationale with regard to diagno-
ses, prescribed courses of treatment, or recom-
mendations for discharge. 

“The bottom line is that if the EP reaches 
a conclusion of sepsis, it needs to be docu-
mented,” says Capozzola. “If he or she reaches 
a different conclusion, that, likewise, should be 
documented, ideally referencing symptoms com-
pelling one conclusion over another.”

Plaintiff Will Allege These Things

“There is no one underlying common thread 
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in these types of cases,” says David P. Sousa, 
JD, senior vice president and general counsel at 
Medical Mutual, a Raleigh, NC-based provider 
of professional liability insurance. 

Sousa says that in missed sepsis cases, the alle-
gation is generally going to be that the EP should 
have done the following two interventions, 
and that earlier action would have changed the 
patient’s outcome: 

• Proactively medicated with an antibiotic. 
This presumes that the patient’s presentation 
warranted this, and that the right antibiotic 
would have been chosen, says Sousa.

• Obtained stat cultures. This presumes that 
the patient’s presentation warranted a stat cul-
ture, and that at the time, and in that ED, they 
could get results back stat, says Sousa.

“Hindsight bias is always easy to come by in 
these cases,” says Sousa. “Somebody will always 
offer that all that the EP had to do is just start 
the patient on an antibiotic. ED medicine is not 
that easy.”

Non-specific Symptoms

Sousa says that when the patient’s presenta-
tion suggests that there is a serious infection 
process that could lead to sepsis, virtually all EPs 
will treat the patient appropriately. “It is usually 
the unique, uncommon, and unexpected presen-
tation that leads to the failure to treat — and 
then a claim,” he says. 

The problem with sepsis is that the signs and 
symptoms — fever, lethargy, fatigue — are so 
non-specific that there is seldom any obvious 
specialty to consult, says Dan Groszkruger, 
principal of Solana Beach, CA-based rskmgmt.
inc. “Depending on the time of day or day of the 
week, requesting an internal medicine consult 
may not be easy,” he adds.

In any case, says Groszkruger, the patient’s 
non-specific symptoms are unlikely to give the 
specialist enough information to generate a more 
specific diagnosis or to adopt a more aggressive 
treatment plan. 

“In my experience, preventing patients from 
progressing into life-threatening sepsis seems to 
rely upon the experience of the ED physician,” 
says Groszkruger. “A patient who looks ‘too 
sick’ will be held in observation, rather than dis-
charged, to see if the problem worsens.”  n
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ED Patient Escapes 
Restraint: Bad 
Outcome? Expect Suit!

After a patient on a psychiatric hold managed 
to escape restraints, he ran out of the emer-

gency department (ED) and was hit by a truck. 
“It was a nightmare situation for everybody,” 

says Derek S. Davis, JD, an attorney with 
Cooper & Scully in Dallas, TX, who defended 
the emergency physician (EP) named in the 
resulting malpractice lawsuit.  

The patient was brought in by ambulance 
because he had crashed a company vehicle in an 
apparent suicide attempt, and was non-respon-
sive during the EP’s assessment.

The patient — a well-built, athletic individual 
— was placed in a treatment room with a secu-
rity guard stationed outside the door. At one 
point, he suddenly jumped up and shoved the 
guard aside.

“He made a beeline for the exit door. The 
security guard gave chase, but the patient out-
distanced him easily,” says Davis. “Shortly after, 
the patient was found on the highway, hit by 
a Mack truck.” The lawsuit filed by the family 
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against the EP and the hospital included these 
allegations:

• The EP should have chemically restrained 
the patient. 

The defense argued that based on the patient’s 
behavior, he didn’t meet criteria for chemical 
restraints, says Davis.

• The EP should not have placed the patient 
in a room next to the ED’s exit. 

The defense countered that this was the only 
room with a single exit point in the community 
ED. The plaintiff brought in a security expert 
from a large health care system to testify about 
the steps EPs typically take to determine which 
room to place a patient in.

“What we found was there is a wide dispar-
ity in terms of standard of care, in terms of how 
well-prepared hospitals are to deal with these 
issues,” says Davis.

• The EP failed to communicate to security 
that the patient was a flight risk.

“The EP said, ‘Of course I communicated 
that.’ But we had absolutely no proof of it,” 
says Davis. “The overall feel of the case was 
that the doctors just assumed the patient wasn’t 
really a flight risk, and that they were duped.”

Although the case was overall very defensible, 
the EP ended up settling. “From a defense stand-
point, the EP had a tough time under the ‘looks 
bad’ factor,” he explains. 

Since the patient committed suicide, in ordi-
nary circumstances, a jury would be tempted to 
place a significant amount, if not all of the blame, 
on the patient. This would have set the bar quite 
high for the family to prove negligence.

“But here, because of the [state’s] involuntary 
commitment statute, the opposing attorney actu-
ally sought a presumption of negligence against 
the EP — because the very point of the statute 
was to prevent suicide,” says Davis.

While the EP would ordinarily benefit from a 
jury’s perception that suicide is an individual’s 
choice that cannot always be prevented or pre-
dicted, here, the opposite presumption was in 
play, he explains. 

Davis says that when dealing with a restrained 
patient, EPs should ask themselves this question: 
“If this patient runs out the door and commits 
suicide or harms somebody else, where am I 
weak? What didn’t I do?”

Criteria Not Met

Another malpractice case involved a 17-year-old 

boy with a psychiatric history who was brought 
to an ED by the sheriff for evaluation after he was 
found standing on a roof threatening to kill him-
self. Initially, the patient was very cooperative.

“The EP had seen him, he was medically clear, 
and he was in a room with a security guard out-
side the door,” says Jonathan D. Lawrence, MD, 
JD, FACEP, an ED physician and medical staff 
risk management liaison at St. Mary Medical 
Center in Long Beach, CA, who reviewed the 
claim.

While being escorted to the bathroom, the 
young man threw a blanket over the guard’s 
face, bolted out the door, and jumped over a 
fence outside the ED, falling 60 feet to his death. 

“The family sued. The hospital was dismissed, 
and the EP settled for a small amount because 
a couple of things were well documented,” says 
Lawrence.

The central issue in the malpractice case was 
why the EP did not restrain the patient. “The 
EP’s documentation clearly indicated that the 
patient needed no physical restraint because he 
didn’t meet any of the criteria,” says Lawrence. 

The chart stated that the patient was awake, 
alert, oriented, cooperative, agreed not to leave 
the ED, and made no attempts to do so.

While a patient who is restrained while wait-
ing for a psychiatric evaluation could sue the EP 
for assault and battery or false imprisonment, 
acknowledges Lawrence, such a suit is unlikely 
to be successful as long there is good documen-
tation of the need for restraint. 

Similarly, if the EP scrupulously documents 
why the patient was not restrained, such as the 
fact that the patient is cooperative and follow-
ing instructions, “if something bad should hap-
pen to the patient, you are well covered,” says 
Lawrence. 

Consult Psychiatrist

While EPs can give medications for acute 
behavior control when patients present a risk to 
themselves or others, says Lawrence, if the EP 
starts chronic psychiatric treatment in the ED 
without consulting a psychiatrist, the EP could 
be held to a higher legal standard of care.

“It would be helpful if a psychiatrist on staff 
sees the patient in the ED, even if the patient 
can’t be placed in a psychiatric facility,” says 
Lawrence. “Even a documented phone call to a 
psychiatrist is better than the EP starting treat-
ment on their own.”
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Fear of Suit Stops Some
EPs From Giving tPA
Suits more likely if EP fails to offer treatment

Even if a patient with a suspected stroke meets 
the criteria for tissue plasminogen activator 

(tPA), emergency physicians (EPs) are sometimes 
reluctant to administer it without having a neu-
rologist evaluate the patient, says Joseph Shiber, 
MD, FACEP, FACP, FCCM, associate profes-
sor of emergency medicine and critical care at 
University of Florida College of Medicine — 
Jacksonville.

“The fact that some of those hemorrhages 
can be severe scared a lot of EPs,” says Shiber. 
Although the mortality risk is the same, tPA 
increases the risk of cranial hemorrhage ten-fold 
from about 0.6% to about 6.4%.1

“Lawsuits are much more likely for omission 
than for commission,” says Shiber. “That makes 
me think that EPs are still a little bit shying 
away from giving it to patients.”

For more information, contact: 

• Derek S. Davis, JD, Cooper & Scully, Dallas, TX. 
Phone: (214) 712-9537. E-mail: derek.davis@cooper-
scully.com.

• Jonathan D. Lawrence, MD, JD, FACEP, Emergency 
Department, St. Mary Medical Center, Long Beach, CA. 
Phone: (562) 491-9090. E-mail: jonlawrence48@cox.
net.
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One exception, says Lawrence, is if the 
patient has well-documented psychiatric care 
and the EP is simply resuming the patient’s 
prior medications.

“I don’t think you are going out on a limb by 
doing that,” he says. “After 24 hours or so, the 
medications might work to a point where the 
patient doesn’t have to be hospitalized.” 

Other than resuming prior medications or 
administering medications to treat acute psy-
chiatric symptoms, however, “it’s probably best 
not to start anything chronic in the ER without 
consulting a psychiatrist,” says Lawrence.  n

Of the cases brought to trial against EPs 
involving tPA, 80% involved failing to give 
thrombolytic therapy, as opposed to giving tPA 
with a resulting bad outcome.2

“Some of the cases that did go successfully 
against the EP is when the diagnosis was ques-
tionable but was made too late,” says Shiber. 
“The family thought an opportunity was 
missed.” Consider these documentation prac-
tices to reduce legal risks:

• Show that the EP truly informed the patient 
about risks and benefits of treatment.  

Shiber says the best approach is to briefly 
present the risks and benefits of having the 
therapy versus not having it. Allow the patient 
and/or family to come to their own decision, as 
opposed to making a recommendation yourself.

“This is the one time that I don’t recommend a 
therapy. I present the options and let them make 
the decision,” says Shiber. “If the EP says, ‘I 
want to give you this therapy’ and there is a bad 
outcome, that is fraught with complications.”

Meticulously document the discussion and 
the decision-making process for any patient 
with a cerebral vascular accident who may meet 
treatment criteria by any interventional stan-
dard, advises Robert Suter, DO, MHA, profes-
sor of emergency medicine at UT Southwestern 
Medical Center in Dallas, TX.

“EPs may otherwise feel that they can some-
times cut corners on documentation. You cannot 
do that in a stroke case,” says Suter. 

• Specify the patient or family’s reasons for 
why they accepted or refused treatment with 
tPA.

For instance, the EP might document that the 
family decided they wanted to proceed with the 
therapy because they knew the patient would 
want a chance to speak or walk better even with 
a risk of bleeding. Conversely, the EP can spec-
ify that the patient decided against the therapy 
because his or her symptoms were not too severe 
and he or she greatly feared cranial surgery and 
the associated risks. 

“To document why the treatment is being 
done, or not being done, is not only going to 
protect you legally. It is also the best way to per-
form care,” Shiber says.

Reluctance Still Exists

“Regardless of what anybody’s position or 
feelings are about what the best treatment is, or 
whether they should give tPA or not — regard-



October 2013 / ED LEGAL LETTER 117

less of whether people want to accept the litera-
ture — the fact is that you are more likely to be 
sued for not giving thrombolytics,” says Suter.

One reason EPs fail to treat with tPA is tied 
to the controversy over the original trials, says 
Suter. “We are talking about a treatment where 
the differences between whether a patient does 
well or poorly can be so extreme,” he adds. “A 
lot of EPs had a real reluctance to accept the 
recommendations, given that there were a fair 
amount of concerns expressed by some promi-
nent EPs.”

Because complications, when they do occur, 
can be so severe, EPs who didn’t feel as though 
they could evaluate the literature themselves 
were afraid to do something that was being 
communicated as potentially dangerous, says 
Suter.

“The fact is, though, that even though there 
are risks to treatment and there are still skeptics, 
the data analysis exceeds the scientific standards 
for recommending the treatment as being more 
beneficial than harmful,” Suter says. 

“Drip and Ship” Approach

What if the EP is still ruling out non-stroke 
causes for the patient’s symptoms and the clock 
is ticking for beginning therapy with tPA? Shiber 
says EPs should err on the side of treating.

“There appears to be not much legal risk of 
treating conditions that may not be stroke, but 
more risk of having patients and family pursue 
a suit if they thought you should have given the 
therapy,” he says. 

Shiber recommends obtaining a neurological 
consult any time the stroke diagnosis is uncer-
tain, or if there are any factors putting the 
patient at increased risk for complications.

“The literature shows that when the neurolo-
gist is involved in making the diagnosis, as com-
pared to the EP making it alone, there are less 
complications and less risk of litigation,” says 
Shiber.3

If a neurologist isn’t available, EPs should 
document their attempts to obtain the consult 
and get the patient transferred to a center — but 
not without treating the patient first if the risks 
are determined to be less than the benefits, says 
Shiber. 

This is similar to the approach for reperfusion 
of acute myocardial infarction at a community 
ED without a cardiac catheterization lab, he 
says. The EP quickly evaluates the patient and 

starts therapy in the ED while getting the patient 
transferred to a percutaneous coronary interven-
tion (PCI) center. 

“If the patient reperfuses by the time they 
arrive, that’s great. If not, you can go ahead and 
do a rescue PCI,” says Shiber. 

For stroke, the situation is very similar. “If 
the patient has a good outcome by the time they 
arrive, that’s wonderful,” says Shiber. “If they 
haven’t, they can do interventional vascular 
therapy, or if they have complications, that’s 
where they would best tend to it.”

Shiber says this “drip and ship” model 
ensures that the opportunity for tPA isn’t 
missed. If problems occur after tPA is admin-
istered, whether from tPA or from the stroke 
itself, the patient will be in the best place. 

“All the literature shows that for all of these 
issues, centers that do it much more regularly 
and have higher volumes have better outcomes,” 
says Shiber.4  n
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Do You Treat Frequent 
ED Patients Differently?
Practice can lead to failure to diagnose suit

The most common scenario in malpractice 
lawsuits involving frequent ED patients 

is failure to adequately diagnose, treat, and 
stabilize an emergent medical condition, says 
John Burton, MD, chair of the Department 
of Emergency Medicine at Carilion Clinic in 
Roanoke, VA.

Burton has reviewed many claims against 
emergency physicians (EPs) involving patients 
who frequently presented with low back pain 
in the ED. “In each visit, the patient wants pain 
medications or tests that the ED staff and phy-
sician feel are both unwarranted and unneces-
sary,” he says.

This same patient then presents with what 
appears to be their usual chief complaint, back 
pain, but now has fever, radiating pain, short-
ness of breath, or chest pain. 

“If the patient is an IV drug abuser, it will be 
a missed epidural abscess,” says Burton. If the 
patient is older, it may be a missed myocardial 
infarction or congestive heart failure. 

“The scenarios are multiple, and I’ve seen this 
same type of patient multiple times in legal suits 
against emergency physicians,” says Burton. 

The plaintiff typically asserts that the EP did 
not meet the standard of care by adequately 
examining the frequent ED patient. “The claim 
then proceeds to damages, due to the failure 
to treat an emergent condition and subsequent 
plaintiff losses in life or limb,” says Burton.

Closed Mind “Very Risky”

There is no generally agreed-upon definition 
for “frequent user” in the ED population, notes 
Burton. Patients might be considered frequent 
based on a set number of visits per year, per 
month, per week; a recurrent set of visits for 
the same complaint; or a recurrent set of visits 
around a generalized diagnosis or category of 
pathology.

“It is generally recognized that there are 
certain common themes to the ‘frequent flyer’ 
patients,” adds Burton. These include complex 
medical patients, noncompliant medical patients 
with serious medical conditions, patients with 

complaints that have defied traditional attempts 
in their community at diagnosis and treatment 
plans, “mixed” patients with medical and psy-
chiatric diagnoses, psychiatric patients that are 
poorly controlled as outpatients or in those 
whose pathology renders them dependent upon 
the medical system, and “drug seekers.”

Burton has reviewed lawsuits against EPs 
alleging racial, gender, or sexual discrimination. 
The plaintiffs asserted that they were treated 
inappropriately as a consequence of illegal dis-
crimination based on race, gender, or other fac-
tors protected by discriminatory laws. 

“I have recently seen a few EMTALA claims 
as well, with plaintiffs alleging failure of the 
physician to meet EMTALA requirements in 
their evaluation of the patient,” reports Burton. 

Addressing a frequent ED patient with a 
foregone conclusion, diagnosis, or plan without 
even walking in the room is “very risky,” warns 
Burton.

Many EPs look at the triage note, and per-
haps the past medical history, including past ED 
encounters, prior to walking in to see the patient. 
“This is good medicine, and is enabled by a 
strong electronic medical record,” says Burton. 

However, EPs, at times, fall into the trap of 
allowing this information to close their mind to 
all new considerations before they walk in to see 
the patient, conduct an interview, perform an 
examination, and formulate a diagnostic plan. 

“Communicating one’s impressions to the ED 
staff not only closes one’s own considerations 
but also the entire treatment team,” says Burton. 

It’s reasonable for EPs to express concerns to 
staff, such as stating, “I’m concerned that this 
patient may be here for drug-seeking purposes. 
I’ll go speak to them.” “In contrast, stating ‘This 
patient is bad news. He’s here all the time and 
I’m going to go in and toss him out,’ is just a 
bad idea,” says Burton. “Don’t overly bias your-
self or members of your ED treatment team.”

Legal risks arise when frequent ED patients 
present with conditions that do not fit their his-
torical issues and, therefore, require completely 
different treatment plans, says Burton.

EPs all feel at times that frequent ED patients 
consume valuable time that should be directed 
to other, sicker patients, he acknowledges. 

“However, we also all have our stories of 
when these exact patients surprised us with 
a new, often unstable medical condition that 
required a completely different plan from our 
usual approach,” says Burton. 
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CNE/CME OBJECTIVES
After completing this activity, participants will be able to:
1. Identify legal issues related to emergency medicine 

practice;
2. Explain how the legal issues related to emergency 

medicine practice affect nurses, physicians, legal coun-
sel, management, and patients; and

3. Integrate practical solutions to reduce risk into daily 
practice.  n

CNE/CME INSTRUCTIONS
HERE ARE THE STEPS YOU NEED TO TAKE TO 

EARN CREDIT FOR THIS ACTIVITY:
1. Read and study the activity, using the provided refer-

ences for further research.
2. Log on to www.cmecity.com to take a post-test; tests 

can be taken after each issue or collectively at the end of the 
semester. First-time users will have to register on the site using 
the 8-digit subscriber number printed on their mailing label, 
invoice, or renewal notice. 

3. Pass the online tests with a score of 100%; you will be 
allowed to answer the questions as many times as needed to 
achieve a score of 100%. 

4. After successfully completing the last test of the semes-
ter, your browser will be automatically directed to the activity 
evaluation form, which you will submit online. 

5. Once the evaluation is received, a credit letter will be 
sent to you.  n

Difficult Defense

It is hard to conduct a strong defense when 
the defendant physician’s primary strategy rests 
upon the fact that the patient was a “frequent 
flyer,” says Burton. 

While prior visits and past history can play 
a role in the medical decision-making for any 
patient, EPs are held to a standard that treats 
each encounter as unique, he explains.

Burton says that medical decision-making 
should be addressed clearly in the chart. For 
instance, the EP could document, “This patient 
presented today with a headache that he charac-
terizes as typical of the headaches which he has 
had during his last 37 visits. I reviewed many of 
these visits and see no atypical features today 
from his usual presentation.”

“Don’t be too specific and detailed,” advises 
Burton. “Remaining generalized will prevent or 
assist when one enters a tit-for-tat type argu-
ment in review or litigation.”

Occasionally, EPs treat patients who are fre-
quent flyers for atypical chest pain that only 
improves with opiate therapy. “In these records, 
one should state clearly what was told to the 
patient and the rationale in the decision-mak-
ing,” says Burton.

The EP might chart, for example, “I described 
to this patient that their evaluation today did 
not reveal findings suggestive of high risk for 
ischemic or thromboembolic causes. I also 
reviewed with them my findings in their medi-
cal record with prior visits that have included 
multiple tests and treatments for this atypical 
chest pain. I described to the patient that I did 
not believe opiate therapy was appropriate for 
chest pain either as a primary or ongoing treat-
ment plan, either in the ED or outpatient. I also 
apologized for any mixed signals the patient has 
received in this regard, given that their many vis-
its to the ED have included opiate intravenous 
therapy. I reviewed our ED pain policy with the 
patient, with specific reference to treatment of 
chronic and recurrent pain, and our policy that 
we will not provide opiates for these patients.” 

“This may seem like a major documentation 
effort, but the effort up front can make a sub-
stantial difference in defending these decisions in 
any venue at a later date,” says Burton. 

Having nursing staff, security, or technicians 
available to witness all interactions with patients 
can be very helpful in the EP’s defense, adds 
Burton.

Carilion’s ED launched a medical scribe docu-
mentation program approximately three years 
ago, never imagining that this would assist in 
defending EPs against false, spurious allegations.

“However, we have frequently found our-
selves asking a scribe for a statement regarding 
their observations and recollection of a specific 
encounter that is later disputed between the phy-
sician and patient statements,” says Burton.  n
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1. Which is true regarding malpractice claims alleg-
ing missed sepsis in the emergency department, 
according to Damian D. Capozzola, JD?
A. Missed sepsis claims almost always result from 

a single mistake made by an individual EP.
B. Missed sepsis cases typically arise out of a 

cascading chain of errors involving multiple 
health care professionals.

C. It is not advisable for EPs to state their ration-
ale for why sepsis was suspected.

D. The EP never has any legal obligation to call 
for a timely surgical consult for suspected 
sepsis cases.

2. Which is true regarding malpractice suits involv-
ing restrained ED patients, says Jonathan D. 
Lawrence, MD, JD, FACEP?
A. EPs cannot be held to a higher legal standard 

of care because they started chronic psychi-
atric treatment in the ED without consulting 
a psychiatrist.

B. If the psychiatrist on staff sees the patient in 
the ED, the EP is no longer legally responsible 
for the patient.

C. EPs should not resume the patient’s prior 
medications under any circumstances, even if 
the patient has well-documented psychiatric 
care.

D. It is appropriate for EPs to resume the 
patient’s prior medications or administer 
medications to treat acute psychiatric symp-
toms, but not advisable to begin chronic 
medications without consulting a psychia-
trist. 

3. Which is true regarding legal risks of failing to 
administer tPA, according to Robert Suter, DO, 
MHA?
A. Lawsuits are much more likely for administer-

ing tPA than failing to administer tPA.
B.  EPs should always make a recommendation 

themselves, as opposed to allowing the patient 
or family to come to their own decision.

C. EPs should meticulously document the dis-
cussion and the decision-making process for 
any patient with a cerebral vascular accident 
who may meet treatment criteria by any 
interventional standard.

D. It is not advisable for EPs to specify the 
patient’s or family’s reasons for why they 
accepted or refused treatment with tPA.

4. Which is recommended regarding treatment of 
suspected stroke with tPA, says Joseph Shiber, 
MD, FACEP, FACP, FCCM?
A. EPs should never administer tPA while non-

stroke causes for the patient’s symptoms are 
still being ruled out.

B. EPs should obtain a neurological consult any 
time the stroke diagnosis is uncertain or if 
there are any factors putting the patient at 
increased risk for complications.

C. EPs should not obtain a neurological con-
sult unless there is significant risk of compli-
cations.

D. If a neurologist isn’t available, the EP should 
always withhold treatment until the patient 
has been transferred to a center. 
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