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Pain, Legislators, and EMTALA
By Kevin Klauer, DO, EJD, Chief Medical Officer, Emergency Medicine 
Physicians, Canton, OH

As the health care environment continues to evolve, new threats emerge, 
and 2014 seems to have some very unique challenges. This article will high-
light three important risk management topics for 2014. If these three are 
addressed by risk managers and individual providers, future claims from 
this calendar year may be avoided. 

The prescription drug abuse epidemic in this country is a serious prob-
lem with implications not only for at-risk patients, but for providers. 
Providers must be mindful to identify patients at risk for abuse/over-

dose. However, the pendulum must not swing too far, resulting in reduced 
access to care for those with chronic medical conditions and compliance 
problems with the Emergency Medical Treatment and Active Labor Act 
(EMTALA). Legislative/regulatory efforts have been adopted to address 
this epidemic. However, such initiatives may be misguided. For instance, 
the New York City recommendations are well-intentioned, attempting to 
provide guidance (i.e., “Provide information about opioid analgesics to 
patients receiving a prescription, such as the risks of overdose and depen-
dence/ addiction, as well as safe storage and proper disposal of unused 
medications”). However, when the practice of medicine is legislated, even 
with physician input, as with the New York guidelines, the law of unin-
tended consequences comes into play. This becomes problematic when the 
guidance deals with clinical decision making (i.e., “Prescribe no more than 
a short course of opioid analgesics for acute pain. Most patients require no 
more than three days”). 

When such guidance is not strictly followed, it may provide ammunition 
for plaintiff’s attorneys to allege negligence. It is also important to note that 
emergency medicine has been expected to accept responsibility for a public 
health problem that it did not create. Nonetheless, legislative efforts seem 
to focus on emergency medicine, not more significant sources of opioid 
prescribing. “Because most opioids are prescribed by primary care physi-
cians, the introduction of these guidelines alone is unlikely to effect a large 
decrease in opioid-related harm.”1
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Providers in jurisdictions where such initiatives 
exist should be mindful of the guidelines; deviations 
from them should be well documented, including 
the rationale for doing so. To reduce the risk for 
unsafely discharging patients who received opi-
oids, recognizing the potency of parenteral opioids 
(morphine equivalent dosing) is essential to safe 
prescribing (i.e., fentanyl 100:1; hydromorphone 
5-7:1). Observation following parenteral opioids 
and the patient’s safe discharge status should be 
documented. 

On January 18, 2013, the South Carolina 
Hospital Association submitted a request to the 
Centers for Medicare & Medicaid Services (CMS). 
The opinion was sought for clarification about 
EMTALA and their proposed plan to post signs in 
their ED waiting rooms and treatment areas about 
the use of opioids.

The following is an excerpt from the South 
Carolina plan:

Our emergency department staff understands that 
pain relief is important when one is hurt or needs 
emergency care.

The primary role of the emergency medicine pro-
vider is to look for and treat an emergency medical 
condition.

 You may be asked about a history of pain medi-
cation use, misuse, or substance abuse before pre-
scribing any pain medication.

 We may ask you to show a photo ID, such as a 
driver’s license, when you check into the emergency 
department or receive a prescription for pain medica-
tions. We may also research the statewide prescrip-
tion database regarding your prescription drug use.

 We may only provide enough pain medication to 
last until you can contact your doctor. We will pre-
scribe pain medications with a lower risk of addic-
tion and/or overdose when possible.

For your safety, we do not:
 – Give pain medication shots for sudden 

increases in chronic pain, or aggravation of chronic 
pain syndromes.

 – Refill lost or stolen prescriptions for medica-
tions. You must obtain refill prescriptions from your 
primary care provider or pain clinician.

 – Prescribe missed methadone doses, or provide 
prescription refills for chronic pain management.

 – Prescribe long-acting pain medications, such as 
OxyContin, MSContin, fentanyl patches, or metha-
done for chronic, non-cancer pain.

 – Prescribe pain medications if you already 
receive pain medication from another doctor or 
emergency department.

Whether or not providers agree with these limi-
tations is immaterial with respect to EMTALA. 
CMS Region IV responded by stating that 42 CFR 
489.24 B notes that an emergency medical condition 
includes “severe pain, psychiatric disturbances and/
or symptoms of substance abuse.” Furthermore, 
posting such signs “might be considered coercive or 
intimidating to patients who present to the ED with 
painful medical conditions, thereby violating both 
the language and intent of the EMTALA statute and 
regulations.”

Some have said that the opinion is only a recom-
mendation and only impacts Region IV. This simply 
is not the case. According to Richard Wild, “this 
letter was developed in consultation with CMS’ cen-
tral office, has been shared with all CMS regional 
offices, and is being followed by CMS regional 
offices. However, given the frequency with which 
the issue is now arising and the questions about 
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whether this letter represents CMS policy, CMS may 
issue a national memorandum on the topic.”2

Other states (e.g., Washington) have taken a 
gentler approach with the content of their posters. 
Nonetheless, the fact remains that no other subset 
of ED patients is addressed in this manner before 
receiving their EMTALA-mandated medical screen-
ing examination. Therefore, even well-intentioned 
initiatives may result in dissuading patients from 
seeking medical care and, thus, may result in compli-
ance issues with EMTALA. 

Recommendations: Perform the medical screening 
examination, then care for the patient, instituting 
whatever treatment plan considered to be appropri-
ate for the patient in light of the potential for opiod 
prescription abuse and overdose. You just can’t 
decide this in advance of the evaluation.

According to Richard E. Wild, “In accordance 
with standard accepted medical practices and in 
accordance with the provisions of EMTALA, every 
individual who presents to the emergency depart-
ment for any medical condition or complaint should 
first receive an appropriate medical screening exam 
by a properly trained and credentialed qualified 
medical professional. This exam is not a triage 
exam, but is explicitly tailored to address the par-
ticular signs and symptoms of the patient. An appro-
priate medical screening exam uses all the available 
resources of the emergency department, which are 
appropriate to determine whether an emergency 
medical condition exists. After an appropriate 
medical screening exam is conducted, it is within 
the bounds of professional medical judgment and 
discretion for an appropriately licensed physician or 
other health care practitioner to provide or to with-
hold narcotic or other methods of pain control in a 
particular patient depending on the specific clinical 
circumstances. It is also left to the judgment of the 
provider as to how best to give specific patient-
centered education, including handouts, policies, 
and institutional protocols. But again, it is empha-
sized that patient education should take place after a 
patient-focused medical screening exam is completed 
and not by posting general policies and procedures 
or displaying such materials in the waiting area.”3

Sepsis and Risk

The white-hot light of the media has illuminated 
sepsis to the general public and plaintiff’s attorneys. 
Early goal-directed therapy (EGDT) is recognized as 
a (not “the”) standard, and an easy basis for a stan-
dard-of-care allegation. Despite the fact that sepsis 
is often a retrospective diagnosis, this defense strat-

egy is not easy to prove to a jury. Sepsis lawsuits 
have significantly increased in the past few years. 
Although EGDT prompted earlier recognition and 
management, this same attention has an ugly down-
side: alleged negligence. One of the greatest burdens 
in sepsis cases is they often convert a young, healthy 
person into a very sympathetic plaintiff. Sepsis 
rarely has a happy ending; many lives are saved, 
many are lost, and those that are saved often suffer 
substantial complications and morbidity. Plaintiffs 
have been very successful proving that the complica-
tions from sepsis may be worse than death. When 
medical economists weigh in, the estimates for the 
care required for survivors are truly staggering. 
Such estimates frequently result in judgments and 
settlements in excess of similar cases that resulted 
in death. Although it seems harsh, it is frequently 
more expensive to harm a patient than to cause the 
death of one. When considering “damages,” there 
is a method to this madness. Basically, damages are 
derived from three categories: special, general, and 
punitive. Punitive damages in medical malpractice 
cases are very, very unusual. The purpose is to deter 
the defendant and others from engaging in simi-
lar egregious activity. Thus, punitive damages can 
reach astronomical numbers. Special damages, also 
known as economic damages, are those relating to 
lost earnings, medical expenses (past and ongoing), 
etc. General damages, or non-economic damages, 
compensate a plaintiff for pain and suffering, mental 
anguish, loss of companionship, loss of consortium 
(deprivation of family relationships), loss of enjoy-
ment of life, disfigurement, etc. 

As more sepsis patients survive, more cases are 
filed due to complications and their treatment. In 
particular, limb amputations are over-represented 
in cases of sepsis, alleging misdiagnosis or delayed 
diagnosis. Plaintiffs allege that the management, or 
delay thereof, result in limb ischemia and amputa-
tions. However, limb amputations are a known 
complication of sepsis, and as more patients survive, 
more will lose limbs. 

Purpura fulminans is one cause of limb ampu-
tations in sepsis.4 This is an uncommon entity. 
However, when you select a pool of patients with 
bad outcomes from sepsis, it doesn’t seem so rare 
anymore. Purpura fulminans results in small vessel 
microthrombi and occasionally vasculitis. It pri-
marily affects children and infants, but also affects 
adults.5 Another contributing factor to limb amputa-
tion in sepsis is the use of vasopressors.6 Although 
vasopressors may be of clinical value following 
adequate volume resuscitation, these medications 
are far from benign. If vasopressors are used prior 
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to adequate volume resuscitation, end-organ isch-
emia may result due to the vasoconstriction from the 
alpha effect from the vasopressor, despite the fact 
that mean arterial pressure may improve. Even with 
adequate resuscitation, this vasoconstriction may 
cause tissue or limb ischemia. 

On August 18, 2003, David Fitzgerald presented 
to RHD Memorial Medical Center in Dallas, Texas. 
He complained of abdominal pain and was ulti-
mately diagnosed with a duodenal ulcer, requiring 
surgery. The surgical procedure was performed 
on August 29, 2003; however, on September 1, 
Fitzgerald developed septic shock. He was treated 
with antimicrobials, fluids, etc. He was also treated 
with vasopressors for his persistent hypotension. He 
subsequently developed gangrene in all four extremi-
ties, ultimately requiring bilateral below-knee ampu-
tations (BKAs) and bilateral arm amputations below 
the elbow. The patient was diagnosed with hospital-
acquired methicillin-resistant Staphylococcus aureus 
(MRSA) pneumonia on September 7, 2003. 

A lawsuit was filed. The primary allegation was a 
delay in initiating vancomycin. As a defense strategy, 
the experts contended that the delay in treatment 
didn’t result in limb amputation. Although necessary 
for the treatment of hypotension, the vasopressors, 
not the failure to treat the infection, resulted in the 
“limb loss.” This strategy failed to impress the jury. 
They awarded the following judgment: “$5 mil-
lion for past and future physical pain and mental 
anguish; $144,350 for loss of earning capacity in the 
past; $300,300 for loss of earning capacity in the 
future; $3 million for past and future disfigurement; 
$3 million for past and future physical impairment; 
$1.28 million for medical expenses paid or incurred; 
and $5 million for future medical expenses.” 
The court modified the settlement to a sum of 
$5,240,182.16.7 This case illustrates how damages 
resulting from sepsis can accumulate beyond com-
prehension. 

The take-home message is to consider the diagno-
sis of sepsis early and treat accordingly. However, 
to mitigate risk, the wise provider will discuss the 
potential complications that may result from sepsis, 
particularly those in septic shock, with the patient 
and family. In addition, when using pressors in sep-
sis, it is wise to discuss that despite their necessity, 
the decision will likely come with a price. Obtaining 
informed consent is also a very reasonable consider-
ation, as a “reasonable patient” cannot be expected 
to understand the risks and benefits without an 
informed discussion. In severe sepsis, the decision 
may actually be life or limb. The patient may not be 
lucky enough to keep both.

Non-physician Provider Scope of Practice

The use of physician assistants and advanced 
practice nurses in emergency medicine is a wel-
come and necessary addition to augment the 
weakened workforce in the American health care 
system’s safety net, the emergency department. 
Collaboration between non-physician clinicians 
(NPC) and physicians has been shown to improve 
efficiency and reduce expense, while addressing cur-
rent workforce issues in emergency medicine (EM). 
However, as this trend has gained momentum in 
the past several years, EM staffing models incorpo-
rating these providers has become not only widely 
accepted, but also recognized as a critical piece of 
the staffing equation. Unfortunately, rapid adop-
tion of this concept has exceeded the ability to plan, 
provide structure, and safely operationalize these 
staffing models. This has left some stones unturned 
with respect to NPCs, and those stones have medi-
cal legal implications. 

The primary issues are scope of practice (SOP), 
credentialing, and supervision. With respect to SOP, 
regulators frequently allow the supervising physi-
cian to determine the SOP for physician assistants. 
For example, according to the Wyoming Board of 
Medicine regulations, “The board does not rec-
ognize or bestow any level of competency upon a 
physician assistant to carry out a specific task. Such 
recognition of skill is the responsibility of the super-
vising physician. However, a physician assistant is 
expected to perform with similar skill and compe-
tency and to be evaluated by the same standards 
as the physician in the performance of assigned 
duties.”8 Advanced practice nurses have the ability 
to practice without a collaborative agreement in 
most states. However, in emergency medicine, this 
is rarely the case, as most NPCs in the emergency 
department work with some degree of supervision 
by a physician, and physician assistants and nurse 
practitioners are frequently used in an equal capac-
ity in that setting. A review of many state nursing 
practice acts and nursing board regulations reveals 
a lack clarity with respect to scope of practice (i.e., 
central venous line placement, airway management, 
chest tube thoracostomy, etc.). 

Thus, SOP is often defined by the supervising 
physician and the hospital credentialing processes 
and procedures. Again, there appears to be a break-
down in the system at this point. Many hospital cre-
dentialing processes do not clearly delineate the SOP 
of NPCs or the necessary training, proficiency, or 
verification required to perform specific procedures. 
For example, a physician assistant with 20 years 
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of cardiothoracic experience placing multiple chest 
tubes a day is certainly qualified to place them in the 
emergency department. However, a newly gradu-
ated PA probably is not without additional train-
ing and demonstrated proficiency. Unfortunately, 
many times no clear distinction is made between the 
scopes of practice for such providers while working 
in an emergency department. 

The Joint Commission is clear on this issue. If 
NPCs will provide “medical level of care,” they 
must be privileged and credentialed through the 
medical staff processes in place. 

The following is the official Joint Commission 
statement: 

“Those who provide ‘medical level of care’ must 
use the medical staff process for credentialing and 
privileging, making all [medical staff] standards 
applicable (including recommendation by the orga-
nized medical staff and approval by the governing 
body, OPPE, and FPPE).

• APNs should request privileges only for those 
responsibilities involving medical level of care and 
not those responsibilities already allowed under the 
RN scope of practice.

• APNs and PAs who provide ‘medical level of 
care’ must be credentialed and privileged through 
the medical staff standards process.

• APNs and PAs who do not provide ‘medical 
level of care’ utilize the human resources ‘equivalent’ 
process detailed in HR.01.02.05, EPs 10–15.”

The level of supervision provided is a critical issue. 
There are several options: autonomous, indirect 
supervision (consultation or no consultation), and 
direct supervision. Physician assistants are dependent 
practitioners and must have a supervisory agreement. 
True autonomous practice, or no supervision, is 
only available to nurse practitioners in states where 
collaborative agreements are not required. In most 
emergency departments, except for underserved 
areas, physicians are immediately available and pro-
vide a higher level of supervision. Indirect supervision 
comes in the form of consultation (discussing the 
case with the physician without independent evalua-
tion by the physician) and no consultation (reviewing 
charts for appropriateness of care and signing them). 
Finally, direct supervision requires an independent 
evaluation by the physician.9 This is the only means 
by which the visit can be billed at 100% of the physi-
cian fee schedule. Without “face to face” time and 
direct supervision, the chart may only be billed at 
85% of the physician fee schedule for Medicare, 
Medicaid, and most other third party payers. 

Most agree that the level of supervision may 
vary, depending on the complexity or acuity of the 

case. However, these standards should be stipulated 
in policy and strictly adhered to. In some settings, 
NPCs may see low acuity visits (i.e., ESI triage cat-
egories 4 and 5) without direct supervision, while 
higher acuity cases are either directly supervised (i.e., 
ESI category 3) or seen primarily by the physician 
with assistance from the NPC (ESI categories 1 and 
2). However, it is critical to mitigate risk by structur-
ing the most appropriate supervisory program and 
adhering to the policy.

Although not always practical, direct supervision 
reduces risk by involving two clinicians, two sets of 
eyes. Theoretically, the quality of care should benefit 
from this. However, in cases in which direct super-
vision is deemed unnecessary, indirect supervision 
is acceptable. It is important to recognize that just 
because the physician did not see the patient inde-
pendently, he or she still has liability exposure as the 
supervising physician. Fortunately, in many lawsuits 
dealing with indirect supervision, the physician is ulti-
mately dismissed from the lawsuit, particularly when 
policy governing NPC supervision was followed. 

In summary, to safely incorporate NPCs into 
the workforce, the SOP (procedures and types 
of patients to be seen) must be defined, training 
should be provided with verification of procedural 
competency, appropriate credentialing should be 
performed, and supervisory requirements clearly 
defined in policy, and the policy should be appropri-
ately executed and enforced.  n
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Lack of Documentation 
Equals Indefensible  
Missed MI Case

In a recent malpractice case, a widow stated 
that her husband presented with crush-
ing substernal chest pain with shortness of 

breath, but the emergency physician (EP) testi-
fied that the chest pain occurred with cough 
only.

However, the EP failed to document this in 
the medical record. “Clearly documenting that 
the chest pain was only with cough would have 
saved the EP from having to make a settlement,” 
says John Tafuri, MD, FAAEM, regional direc-
tor of TeamHealth Cleveland (OH) Clinic and 
chief of staff at Fairview Hospital in Cleveland.

Tafuri has reviewed many malpractice claims 
involving disputes between the patient and the 
EP over what was said or done, with no relevant 
documentation in the medical record. 

“High-risk symptoms need to have specific 
documentation in the record that supports the EP’s 
decision not to pursue an aggressive path,” he says. 

According to data from the 2013 edition 
of the PIAA Risk Management Review for 
Emergency Medicine, acute myocardial infarc-
tion (AMI) was the second most common 
medical condition in claims alleging errors in 
diagnosis. Of the 66 closed claims that occurred 
during that timeframe, 50% closed with an 
indemnity payment, compared to 33% for all 
claims involving diagnostic errors.

In a recent malpractice claim, the plaintiff was 
a young woman in her 20s who presented with 
substernal chest pain that radiated down her left 
arm. The patient did not have any other signs 
or symptoms associated with an MI, and had a 
normal EKG, chest X-ray, and D-dimer test.

“The physicians discharged the patient and 
concluded that she had either costochrondri-
tis, in which the pain can mimic a heart attack, 
or gastroesophageal reflux disease, which can 
cause burning pain in the chest,” says Marcie A. 
Courtney, JD, an associate with Post & Schell’s 
Professional Liability Defense Practice Group in 
Philadelphia. Two days after being sent home, 
the patient suffered a heart attack. 

These are common allegations Courtney has 
seen in claims against EPs involving a failure to 
diagnose a heart attack: 

• the failure to perform a thorough work-up, 
including obtaining cardiac enzymes, troponin lev-
els, and serial EKGs;

• the failure to admit a patient to the hospital 
when he or she presents with chest pain radiating 
down the left arm;

• the failure to order an emergent consult with 
a cardiologist;

• the improper interpretation of an EKG by a 
non-cardiologist.

“Cases involving heart attacks which could 
potentially have been avoided can be challenging 
to defend,” says Courtney. An ED patient who is 
discharged and subsequently has an MI is likely 
to sue the EP for the failure to diagnose the heart 
attack and failure to prevent it from occurring, she 
says. 

“Unfortunately, many of these claims will not 
be avoided,” she says. “While no guarantee, good 
documentation can help a plaintiff’s lawyer decide 
not to sue or pursue a case against a physician or 
hospital.” Here are some practices that can make 
claims more defensible:

• EPs should document their rationale for why 
they didn’t believe the patient was having an MI, 
including the patient’s past medical history, life-
style, and current condition. 

This can be used by defense lawyers to help the 
jury understand why an MI was not higher on the 
EP’s differential; why it was ruled out without the 
performance of multiple available diagnostic tests; 
and why the patient was not admitted to the hospi-
tal.

• EPs should document the length of time that 
a patient with chest pain was being assessed by 
health care providers.

“This can be helpful in defending a plaintiff’s 
claim that the patient should have been admitted 
to the hospital,” says Courtney. For instance, if a 
patient presents to the ED with chest pain and no 
other symptoms; is at the hospital for six hours 
being assessed by multiple health care providers 
and undergoing multiple tests, which are negative; 
and the patient’s condition does not deteriorate 
during that time, the defense can argue that the 
EP’s decision to discharge the patient was accept-
able under the circumstances.  

“This position can be supported by a review of 
the EKG taken in the ED, and the patient’s clinical 
condition during the six-hour period,” she says.

• EPs should review any available past medical 
records and diagnostic studies. 

If an EKG from a previous hospital visit is 
available, for instance, it should be reviewed and 
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These Clinical Pitfalls
Contribute to Missed AMI 

Allegations in malpractice claims against emer-
gency physicians (EPs) involving missed acute 

myocardial infarctions (AMIs) are often related 
to the failure to diagnose, says Michelle Hoppes, 
RN, MS, DFASHRM, senior vice president of risk 
management and loss control services for AWAC 
Services, a member company of Allied World in 
Farmington, CT. These include many contributing 
factors, such as: 

• Failure to take an appropriate history; 

• Failure to perform a complete physical exam; 
• Failure to obtain serial enzymes and serial 

EKGs as a part of a full cardiac workup;
• Failure to obtain a stress test, or to arrange 

for one in close proximity of discharge for patients 
considered low-risk;

• Failure to create a proper follow-up plan for 
discharged patients;

• Failure to observe the patient long enough to 
exclude a cardiac cause for the symptoms;

• Incorrect interpretation of diagnostic exams;
• Starting a cardiac workup but not completing 

it without clear rationale documented;
• Assuming that cardiac chest pain can be dis-

cerned from non-ischemic cardiac chest pain based 
on clinical grounds alone, or on clinical grounds 
coupled with inadequate testing.

“A review of medical literature and insurance 
case analysis indicates that most missed AMIs 
are due to diagnostic and cognitive errors,” says 
Hoppes. 

Hoppes has seen missed AMI claims with 
a diagnosis of “undifferentiated chest pain,” 
“atypical chest pain,” or a first-time diagnosis 
of “GERD” in a chest pain patient who is then 
discharged without first undergoing a “rule-out 
AMI” protocol.

She indicates that the following practices are 
generally recommended  to aid in the prevention 
of a missed diagnosis of AMI:

• Recognize that many missed diagnoses of 
heart attack cases involve patients older than age 
35 who present with a primary symptom of chest 
pain and are discharged.

• Understand that reproducible chest wall pain 
from palpation is common in patients with AMI. 

“Various studies have shown that 6 to 20% of 
patients with confirmed AMI will have reproduc-
ible chest wall tenderness on their initial exam,” 
she underscores. “The presence of chest wall pain 
or tenderness does not eliminate the possibility of 
AMI.”1

• Appreciate that pain perceived as “atypical” 
can actually be pain caused by cardiac ischemia. 

“Burning” pain, which is generally associ-
ated with esophagitis, may occur in 40% or 
more of patients with AMI or unstable angina, 
and is actually more common than “crushing” 
type pain, notes Hoppes. “Only 20-50% of AMI 
patients will describe their pain as ‘pressure’ 
like,” she says.1

Hoppes adds that sources also indicate at 
least 40% of patients with AMI present with 
“atypical” chest pain, and that the presence of 

For more information, contact: 

• Marcie A. Courtney, Associate, Post & Schell, 
P.C., Professional Liability Defense Practice Group, 
Philadelphia. Phone: (215) 587-1186. E-mail: mcourt-
ney@postschell.com.

• John Tafuri, MD, FAAEM, Regional Director, 
TeamHealth Cleveland (OH) Clinic. Phone: (216) 476-
7312. E-mail: jotafu@ccf.org.
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compared with a current EKG. “The fact that 
no changes were noted between the two stud-
ies should be documented in the chart,” says 
Courtney.

• EPs should request a cardiology consult when 
any questionable abnormalities are seen on an EKG 
or other pertinent diagnostic studies. 

“Document any relevant conversations between 
the two providers,” says Courtney.

• EPs should give clear and understandable 
instructions regarding future care.

It’s not enough for EPs to tell patients return if 
their chest pain continues, says Courtney — more 
specific information needs to be provided to the 
patient. 

“Discharge instructions should advise the 
patient to immediately return to the ED if their 
condition changes, and if they develop respiratory 
distress, palpitations, heart rhythm disturbances, 
edema, nausea, vomiting, increased chest pain, or 
diaphoresis,” she says.  n
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Was Patient Admitted  
to the Right Area of 
Care? EPs Face These 
Legal Risks 

If an ED patient is admitted to a step-down unit 
and has a bad outcome, a plaintiff attorney might 

successfully argue that the patient should have been 
admitted to the intensive care unit (ICU) instead. 

Emergency physicians (EPs) could be held liable 
if they don’t adequately communicate the patient’s 
condition to the admitting physician, says Richard 
D. Zane, MD, FAAEM, chair of the Department 
of Emergency Medicine at University of Colorado 
Hospital in Denver. “If a patient comes in with 
a complicated course, it’s important that EPs 
describe this to the admitting physician and docu-
ment the conversation,” he advises.

For instance, the EP might document, “Patient 
came in with diabetic ketoacidosis, received antibi-
otics, on insulin drip, blood pressure has improved 
but is not normal. Patient was transferred to Dr. 
Smith in ICU.”

The decision on where the patient is admitted and 
under what circumstances is usually a joint decision 
based on a conversation with the EP and the admit-
ting physician, notes Zane. “It is really important for 
the EP to have logical medical decision making — 
not only about the diagnosis and the ED treatment, 
but also the patient’s anticipated clinical course — 
when they’re admitted to the hospital,” he says.

Zane suggests these approaches to reduce liability 
risks involving patients admitted from the ED:

• EPs should know the policies and procedures 
of the institution regarding the availability of vari-
ous levels of nursing care.

Levels of inpatient care differ from one institu-
tion to another, notes Zane. While in one ED a 
patient may require the step-down unit, in another 
ED that same patient may require the ICU. 

“It’s important to make logical, cogent deci-
sions, and document your medical decision making 
and conversations,” says Zane. “Always keep the 
patient at the center of your decision making.”

• EPs should document the conversation with 
the admitting physician.

If a chest pain patient is admitted to a cardiologist, 
for instance, the EP might document, “Discussed 
patient management with Dr. Smith. We both agree 
that step-down is the appropriate disposition.” 

“typical” versus “atypical” chest pain has no pre-
dictive value for AMI.2

“Also, sharp pain, stabbing pain, aching pain, 
dull pain, pain lasting seconds, minutes, or hours, 
pain without radiation, and pain with radiation to 
odd areas have all been associated with a greater 
than a 10% rate of AMI,” she says.1

Recognize that some presentations, particularly 
in the elderly, can delay or obscure the diagnosis 
of AMI. 

“Up to 40% of patients with an AMI may have 
no chest pain.”1,3 Instead, they present with weak-
ness, nausea/vomiting, dyspnea, or pain elsewhere, 
such as abdominal pain, back pain, shoulder pain, 
or jaw pain. 

• Establish ED EKG parameters. 
Hoppes says that potential parameters include:
- All patients, regardless of age, with unex-

plained chest pain should get an EKG;
- All patients older than age 50 with abdominal 

pain not due to an obvious etiology should get an 
EKG. 

• Use a chest pain evaluation protocol.
“Establish and follow a cardiac protocol that is 

consistent with the standards of care and incorpo-
rates availability of chest pain observation units, 
biomarker/cardiac enzyme measuring capabilities, 
electronic availability of old EKGs, and continu-
ous ST-segment monitoring,” says Hoppes.  n

REFERENCES
1. Bitterman RA. High-risk issues in emergency medicine — 

Chest pain: A focus on the discharged patient. Advisory, 
AWAC Services Company, a Member Company of Allied 
World, May 2013.

2. Bean D, Roshon M, Garvey J. Chest pain: Diagnostic 
strategies to save lives, time, and money in the ED. 
EMPractice.net, 2003; 5:6.  
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patients. American Family Physician 2011; 83(5): 
603-605.
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EP Given Misleading 
Info About Complaint?

After an ED patient complained of knee 
problems and the triage nurse recorded a 

chief complaint of knee pain, the EP diagnosed 
a musculoskeletal injury. Just before discharg-
ing the patient, the EP saw the patient appeared 
unsteady and, ultimately, diagnosed a subdural 
hematoma.1

Fortunately, this case was a “near miss,” but 
many malpractice claims involve a patient’s 
bad outcome from an unrelated condition after 
a previous ED visit. These claims often occur 
despite the fact that the care given in the ED was 
appropriate.

Pamela S. Gilman, JD, a partner in the Boston 
office of Barton Gilman, has handled several such 
cases. “It never looks good when you have timing 
issues, but the patient could just as easily have died 
from a motor vehicle accident after being seen, 
for which the provider would not be blamed,” she 
says. She recommends these practices to reduce 
legal risks:

• Note findings of other caregivers in the chart.
One malpractice claim involved a patient who 

came to the ED with concerns about a possible 
post-surgical superficial wound infection. “The 
patient was discharged and died of an infectious 
process 10 days later,” says Gilman. The triage 
notes became a focus during litigation, since these 
indicated there was evidence of pus, while the ED 
nurse and EP indicated in the chart that they found 
no evidence of an infection.

The case, which resulted in a defense verdict at 
trial, would likely not have even been filed if the 
ED nurse or the EP noted that they saw the triage 
nurse’s note and considered it, says Gilman.

The EP could have documented, for instance, 
“Triage nurse noted pus. We fully evaluated the 
patient and found no evidence of pus or any other 
signs of an infection.” 

This charting would have countered the plaintiff 
attorney’s assertion that the patient’s complaint 
was not addressed, says Gilman. “Instead, we were 
left after the fact saying, ‘We knew that, but we 
didn’t note it,’” she says.

Patients commonly give information about 
their complaint to multiple providers — the triage 
nurse, the ED nurse and the EP, and may describe 
their symptoms differently each time. “The EP 
should always review and acknowledge all of the 

For more information, contact: 

• David W. Spicer, JD, Palm Beach Gardens, FL. 
Phone: (561) 625-6066. E-mail: D.Spicer@david-
spicerlaw.com.

• Richard D. Zane, MD, FAAEM, Chair, Department of 
Emergency Medicine, University of Colorado Hospital, 
Denver. E-mail: richard.zane@ucdenver.edu.
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“Then confirm that the nursing documentation 
matches your documentation,” says Zane.

If there is a conflict over which area of care a 
patient should be admitted to, “it becomes the 
admitting physician’s responsibility, and the EP 
just has to document who made that decision and 
under what circumstances,” says Zane.

• EPs must understand when the transfer of care 
occurs in their institution. 

In some EDs, this doesn’t occur until after the 
patient leaves the ED. “In other EDs, it’s when the 
phone call has happened, and in some places it’s 
not until the admitting physician has written the 
order,” says Zane.  

Know when to bypass hospitalist

David W. Spicer, JD, a health care attorney in 
Palm Beach Gardens, FL, has defended hospitalists 
who claimed the EP admitted the patient with vir-
tually no work up at all. 

“The majority of patients now come under the 
care of a hospitalist initially, who acts as a gate-
keeper,” he says. “So the EP is really not making 
the call as to what specialists will be admitting the 
patient.” 

Spicer says a legally protective approach is to set 
up standardized protocols for what needs to be done 
in the ED before the patient is admitted, with good 
communication between the EPs and hospitalists.

Spicer says that the biggest legal risk he sees for 
EPs in this scenario is failure to recognize when to 
bypass the hospitalist. For example, if the EP decides 
to admit a patient with acute gastrointestinal symp-
toms but the hospitalist doesn’t see the patient for an 
hour, and the patient has a ruptured appendix, both 
the EP and the hospitalist could be held liable.

“When time is really critical, that’s when the EP 
has exposure,” he says.  n
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Avoid Allegations  
of Failure to Diagnose 
Appendicitis 

The first thing for emergency physicians (EPs) 
to remember to avoid missed appendicitis 

claims, says Kevin Klauer, DO, EJD, chief medi-
cal officer at Canton, OH-based Emergency 
Medicine Physicians, is that “nobody sends the 
classic presentation of anything home. Very few 
patients with appendicitis presenting with vom-
iting, fever, elevated white blood cells, and right 
lower quadrant pain are going to be missed.”

For many high-risk conditions, including 
appendicitis, it’s more likely that an ED patient 
will present with an atypical presentation than 
the classic presentation, says Klauer. 

“If you wait for the textbook presentation, I 
guarantee you are going to miss appendicitis —
probably more frequently than you are going to 
diagnose it,” he says.

Klauer notes that appendicitis tends to be a 
migratory pain early in the disease course, and 
moves closer to the classic presentation over 
time. The problem is that by that time, the 
patient might be rapidly approaching a compli-
cation like sepsis and/or perforated appendicitis.

“It would be easy to tell everyone with 
abdominal pain, ‘Just wait until things get really 
bad and then we’ll know what’s going on,’ but 
you can’t take that approach,” he says. Klauer 
recommends these practices:

• EPs should not prematurely close the differ-
ential diagnosis for any abdominal pain patient 
without a definitive diagnosis.

In this case, all that should go in the chart are 
the patient’s symptoms, not a diagnosis, says 
Klauer. He frequently sees claims in which the 
EP documented a diagnosis in the chart prema-
turely, with little to no evidence supporting his 
or her conclusions.

“The big issue that I see frequently is that many 
practitioners will feel forced to label somebody’s 
symptoms with a diagnosis,” he says. “If I could 
say one thing that would reduce risk of the mis-
diagnosis of appendicitis in emergency medicine, 
it would be never use the term ‘gastroenteritis’ as 
your initial impression or diagnosis.”

• If patients have abdominal tenderness on 
palpation, the EP should suspect something 
other than viral gastroenteritis.  

information that is recorded that differs from what 
he or she has been told,” Gilman advises. 

• Put the patient’s words in quotes.
Instead of documenting, “Patient complains 

of infection,” the triage nurse might document 
“Patient says, ‘I think the wound edges look red,’” 
for instance.

“There is probably no better defense when 
a patient alleges that his complaint was not 
addressed than to document the patient’s specific 
complaint,” says Gilman.

• Include write-in entries when using template 
charting.

Gilman says to supplement templates with 
specific patient information when appropriate, 
as opposed to simply checking off boxes. “If the 
nurse or physician adds in some of their own 
words, it confirms that they were caring and thor-
ough,” she says.  

• Re-evaluate the patient’s condition before dis-
charge if the patient is in the ED for a long time.

This is a simple and quick way to show that the 
patient was stable at the time of discharge, “but it 
is not routinely noted,” says Gilman. If a patient 
waits in the ED for hours, a plaintiff’s attorney can 
argue that the patient’s condition changed while in 
the ED.

If someone has an unfortunate medical con-
dition that coincidentally develops soon after 
discharge, the patient will have an uphill battle 
arguing that he or she shouldn’t have been dis-
charged if the patient’s symptoms were addressed 
and there were no new complaints at the time of 
discharge, says Gilman.  

“Otherwise, a plaintiff’s attorney can say, ‘My 
client was in the ED for five hours. How do you 
know what his condition was at the time of dis-
charge?’” says Gilman.  n

REFERENCE
1. Soni K, Dhaliwal G. Misleading complaint. AHRQ 

WebM&M [serial online]. July 2012.
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“Pain, perhaps. But actual tenderness? That’s 
another story,” says Klauer. “Most people have 
some sort of pain with diarrhea or vomiting. But 
tenderness to touch is a very different thing, that 
oftentimes people lump into the same category.” 

• Have “the appendicitis talk” with any 
patient being discharged with undifferentiated 
abdominal pain.

“If you tell the patient, ‘This is probably 
nothing serious, and I think you can go home,’ 
and it ends there, that’s when you are going to 
have trouble,” says Klauer.

Klauer tells patients, “Appendicitis fools us very 
frequently early on in the disease process. I don’t 
think you have it right now, but if you do, these 
are the things that are going to start to happen. 
Your pain may to start to move to the right lower 
quadrant, or you may develop a fever. If that hap-
pens, I need you to come back, because although 
appendicitis is unlikely, it is still a possibility.”

This way, if the patient does get worse, he 
or she will return to the original ED instead of 
going to another ED to get a second opinion 
— this time with high fever, vomiting, elevated 
WBC, and an obvious diagnosis. 

“The next EP then says, ‘I can’t believe they 
missed this and sent you home,’ which plants a 
seed in the patient’s mind that something was 
done wrong,” he says. “This is the beginning of 
the gestational cycle of a lawsuit.”

• EPs should be clear on the limitations of 
diagnostics by stating, “CT scans are very good 
tests for appendicitis, but they are not perfect.”

EPs often tell patients, “Your CT scan is nor-
mal and you don’t have appendicitis; therefore, 
you have gastroenteritis.” “That’s a mistake,” 
says Klauer. “The patient has to know that the 
tests aren’t perfect and they may not have an 
answer every time.”

• EPs should consider telling patients to 
return the following day for a re-check, and to 
come back sooner if symptoms worsen. 

“Despite all of the advances in diagnostic 
technology, the single best test for identifying 
appendicitis is observation over time,” says 
Klauer. 

Follow up prevents claims

Scott Martin, JD, a partner in the Kansas 
City, MO, office of Husch Blackwell, has 
defended multiple appendicitis cases naming 
EPs. “Medical literature indicates that there is a 
significant risk of misdiagnosis of appendicitis, 
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especially early in the process,” says Martin. 
Martin says that many missed appendicitis cases 

against EPs could have been potentially avoided 
with more diligent follow-up. “This certainly 
includes a primary level of responsibility by the 
patient and/or the patient’s family,” he acknowl-
edges.

To the extent EPs develop a clear follow-
up plan, document that plan, and obtain the 
patient’s confirmation of the plan, says Martin, 
the patient has a better chance at actual timely 
follow-up.  

“Alternatively, if the patient does not follow 
the plan to her detriment, the emergency room 
staff may have a complete defense or at least a 
comparative fault argument,” says Martin.  n
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1. Which is recommended to prevent malpractice 
claims alleging missed acute myocardial infarc-
tion (AMI), according to Marcie A. Courtney, JD?
A. EPs should avoid explaining their rationale for 

why they didn’t believe the patient was hav-
ing an AMI in the chart.

B. EPs need not specifically document the 
length of time that a patient with chest pain 
was being assessed by health care providers.

C. EPs should request a cardiology consult when 
any questionable abnormalities are seen on 
an EKG or other pertinent diagnostic studies.

D. It is sufficient for EPs to tell patients to “return 
if your chest pain continues.”

2. Which is true regarding legal risks for emergency 
physicians involving admission to the right 
areas of care, according to Richard D. Zane, MD, 
FAAEM?
A. Emergency physicians cannot be held liable, 

even if they don’t adequately communicate the 
patient’s condition to the admitting physician.

B. If a patient comes in with a complicated 
course, it’s important that EPs describe this to 
the admitting physician and document the 
conversation.

C. If there is a conflict over which area of care a 
patient should be admitted to, it becomes the 
EP’s responsibility.

D. Legally, the transfer of care can only occur 
after the patient has left the ED, regardless of 
the institution.

3. Which is recommended regarding documenta-
tion, according to Pamela S. Gilman, JD?
A. EPs should not comment on the inconsistent 

findings of other caregivers in the chart.
B. The EP should always review and acknowl-

edge all of the information that is recorded 
that is different from what he or she has been 
told.

C. EPs should not put a patient’s exact words 
about his or her symptoms in quotes.

D. It is not advisable for EDs to routinely obtain 
repeat vital signs at the time of discharge.

4. Which is recommended to avoid claims alleging 
failure to diagnose appendicitis, according to 
Kevin Klauer, DO, EJD?
A. EPs should bear in mind that it’s extremely 

unlikely that an ED patient will present with 
atypical presentation.

B. EPs should not prematurely disclose the diag-
nosis for any abdominal pain patient without 
a definitive diagnosis.

C. EPs should not hesitate to use the term 
“gastroenteritis” as their initial impression or 
diagnosis for abdominal pain patients with-
out a definitive diagnosis.

D. EPs should remember that if patients have 
abdominal tenderness on palpation, this is an 
indication of viral gastroenteritis.
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