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Half a million dollar verdict raises
concerns about surgical infections
Are you doing all you can to avoid infection control breaches?

By Joy Daughtery Dickinson, Executive Editor

After a case that lasted years, a California surgery center recently was found 
guilty of negligence in a civil trial resulting from a post-surgical infection 
and was ordered to pay more than half a million dollars to the former 

patient, according to media reports.1 The patient developed a bacterial infection 
following arthroscopic knee surgery in 2010. 

Three days after surgery, the patient reported severe pain and a fever to his 
doctor. He went to a hospital emergency department, where he underwent antibi-
otic therapy and additional surgery. The patient had a knee replacement in 2012. 
His lawyer says he is unable to walk more than four blocks. The jury awarded 
the patient more than $543,000 for pain and suffering, as well as past and future 
monetary loss.

After the initial patient’s infection, the surgery center staff learned that 
three other patients also had been infected with what was determined to be 
Pseudomonas aeruginosa bacteria. The center didn’t know if any common instru-
ments had been used on the patients because the facility didn’t have quality con-
trol records indicating which instruments were used on which patients, the media 

EXECUTIVE SUMMARY 
After a patient developed a bacterial infection following arthroscopic knee surgery and 
sued, a California surgery center was found guilty of negligence and ordered to pay 
more than half a million dollars to the patient. Three other patients became infected 
with bacteria, but the center couldn’t track which instruments were used on which 
patients.
• Place lot control numbers on the patient chart with the name of the item written next 
to the label. Also, manually document the item, serial number, and the name of the 
person who cleaned or disinfected the item.
• Radio-frequency identification (RFID) technology can identify which instrument or 
sets of instruments are present in the operating arena with a given patient.
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report said.1 The surgeon testified that he trusted that 
the instruments he used were fully sterilized. 

The facility hasn’t had any similar infections 
reported since 2010. A spokesperson for the surgery 
center blamed the manufacturer of an enzymatic deter-
gent sponge and said the center immediately discontin-
ued using the product.1 The center provided necessary 
care and follow up to the patient, and the verdict is 
being appealed, the spokesperson said. 

How to avoid being sued

This case provides a valuable lesson, says Lisa 
Waldowski, MS, APRN, CIC, infection control spe-
cialist in the Standards Interpretation Group, Division 
of Healthcare Improvement, at The Joint Commission. 

“Ensure you have documentation in the event of 
a recall or, as in this example, you need to trace [the 
equipment or device] back to the patient,” Waldowski 
says. Don’t take this step only for selective high-
risk cases, she emphasizes: “That’s [for] all cases,” 
Waldowski says. 

Place lot control numbers on the patient chart with 
the name of the item written next to the label, says 
Natalie Lind, educational director at the International 
at the Association of Healthcare Central Service 
Materiel Management. Also, manually document 
instruments processes with information including the 
item, serial number, and the name of the person who 
cleaned or disinfected the item, Lind says. “Some 
computer tracking systems allow instruments to be 
scanned to a patient,” she says.

You can use the tray label for the patient record, 
Lind advises. However, she notes, “there is no system 
available as of yet that allows for complete documen-
tation.”

One problem with documentation is that while 
the contents of the surgical instrument pack are fairly 
standardized, the actual instruments taken from inven-
tory and placed into those packs may vary from day to 
day, says Jack Egnatinsky, MD, medical director for 
the Accreditation Association for Ambulatory Health 
Care (AAAHC). “The list of instruments to be placed 
in each pack is known, but the actual instrument con-
tent is usually not documented,” Egnatinsky says.

The sterilized packs are normally numbered. This 
information is kept in a log and should be able to 
be tracked to the case for which it was used, “but 
the actual instruments within that pack may not be 
known, especially if there are multiple packs used 
which may be cleaned and/or assembled at the end of 
a group of cases or the end of the day,” he says.

Radio-frequency identification (RFID) technology 
might help. For example, RFID would identify each 
specific instrument with a unique RFID tag and in 
some cases, if required, a tray might be tagged as well 
with the individual instruments nested to that tray 
identity, says Dan Galarde, chief solutions architect 
at American RFID Solutions, an Arlington Heights, 
IL-company that offers RFID. RFID technology 
also “could easily identify which instrument or sets 
of instruments were present in the operating arena 
with a given patient,” Galarde says. However, there 
are technical limitations, Galarde says. “There is no 
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inobtrusive method of tracking if a given instrument 
was actually used or not used during a specific surgi-
cal procedure or just sat in a tray as a standby….,” 
he says. “The reality of the situation is RFID could 
provide documentation to prove the instruments were 
indeed sterilized in accordance with the facility’s best 
practices between operations and identify the patients 
that were present in the operating arena with a given 
instrument or set of instruments over time.”

The Joint Commission finds issues

Identifying the instruments used wasn’t the only 
issue in the case mentioned above. There also was a 
bacterial infection. Although healthcare providers are 
well aware of how important it is to clean, disinfect, 
and sterilize medical equipment, devices, and supplies, 
The Joint Commission has observed several signifi-
cant missteps in these processes in recent years, the 
American College of Surgeons (ACS) has reported.2

The ACS cited “issues related to the proper use of 
steam sterilization as well as the unprecedented pace 
at which new devices and resistant pathogens have 
emerged and generated concern.” In response, The 
Joint Commission has revised a standard and two ele-
ments of performance related to reducing these risks in 
ambulatory care facilities, office-based surgery centers, 
hospitals, critical access hospitals, and long-term care 
facilities, the ACS reports.

To address such issues, the ACS recommends a pub-
lished description of the program at Virginia Mason 
Medical Center in Seattle, where quality improvement 
interventions in the surgical instrument sterilization 
process were based on adoption of a specific set of 
Lean production improvement methods called the 
Virginia Mason Production System (VMPS). An article 
in The Joint Commission Journal on Quality and 
Patient Safety describes how the center used VMPS 
to improve surgical sterile instrument processing in its 
24 operating rooms, where about 18,000 operative 
procedures are performed annually.3 As a result of the 
project, the instrument sterilization error rate decreased 
50%, going from 3.0 per 100 surgical procedures at 
baseline to 1.5 in the final sustainability period.

The 37-month project at Virginia Mason relied on 
a quality monitoring approach to identify and catego-
rize errors in sterile instrument processing through use 
of a “daily defect sheet.” The organization used Lean 
methods to reduce risks in sterile processing of surgical 
instruments. It created separate steps of defined work 
related to assembling and packaging the instruments. It 
also rearranged the physically confined sterile process-
ing workspace to accommodate the new work pro-
cesses. The center developed a brief checklist and other 

processes to mistake-proof sterilization, created an 
instrument sterilization certification training program 
for staff, and sought continuous feedback on the steril-
ization processes, the ACS reported.

Improvements were observed in multiple categories 
of error types, particularly assembly errors in packag-
ing and foreign objects such as pens and paper clips. 
Although process reviewers at Virginia Mason were 
unable to directly measure and attribute specific clinical 
outcomes to the surgical instrument processing inter-
ventions, reviewers anticipate the improved processes 
will contribute to lower infection rates, fewer surgical 
errors, and reduced costs, the ACS said.

To reduce infection rates in your own facility, con-
sider this final advice from Lind: “Careful monitoring 
of the entire sterilization process — cleaning, inspec-
tion, packaging, sterilization, cooling and storage and 
transport — is critical, as is ensuring that every step is 
carried out correctly.” (For more information on this 
topic, see these stories in the November 2013 Same-
Day Surgery: “Initiative reduces SSIs from 7% to 
2.6%,” p. 125, and “Pathway to reduce SSIs focused 
on 12 areas,” p. 126.) 
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Scope outbreak raises 
troubling questions
By Gary Evans, Executive Editor of Hospital Infection 
Control & Prevention, published by AHC Media

An upper endoscopy procedure performed on 
some half million patients annually in the United 

States might pose risk for transmission of the emerg-
ing New Delhi variety of carbapenem-resistant 
Enterobacteriaceae (CRE), even if current cleaning 
and high level disinfection protocols are followed. 

That’s one of the sobering considerations in the 
aftermath of a hospital CRE outbreak in Illinois that 
did not end until the facility went beyond standard 
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practice recommendations to gas sterilization with 
ethylene oxide for scopes used in endoscopic retro-
grade cholangiopancreatography (ERCP), according 
to a report from the Centers for Disease Control and 
Prevention (CDC).1 (For more on that switch, see 
story, p. 29.)

“Gas sterilization would be rare for [ERCP],” 
says Bret Petersen, MD, FASGE, a member of 
the governing board of the American Society for 
Gastrointestinal Endoscopy. “We use gas steriliza-
tion predominately when doing a procedure in an 
operating room setting where a surgeon is inserting 
a scope through a hole in the abdomen. But when 
you are working through the mouth, that would be 
rare and relatively impractical. This is an unusual 
[CDC] report. It begs a lot of questions, but also 
raises a lot of concerns.”

The mystery is that no breaks in cleaning and 
high-level disinfection protocols were found. As the 
investigation continues, the CDC recommends that 
healthcare facilities continue to specifically follow 
the device manufacturer’s reprocessing protocols for 
ERCP scopes. “Right now the CDC is not recom-
mending to move from high-level disinfection to 
sterilization,” says Alexander Kallen, MD, MPH, a 
medical epidemiologist and outbreak response coor-
dinator in the CDC Division of Healthcare Quality 
Promotion. “Our main recommendation is that 
facilities review their practices to make sure they 
adhere to exactly what the manufacturer recom-
mends.”

The number of ERCP procedures done annually 
is dwarfed by those done for colonoscopy and other 
common endoscopies, but some 450,000 to 500,000 
ERCPs are performed each year in the United States, 
Petersen says. The infection rate for ERCP is typi-
cally 1% or less, he adds. 

The Illinois CRE outbreak is also notable for the 
infecting agent: a strain of Escherichia coli that is 
highly resistant to antibiotics due to the presence of 
the New Delhi metallo-b-lactamase (NDM) enzyme. 
CRE that produce Klebsiella pneumoniae carbapen-
emase (KPC) have been responsible for much of the 
increase of CRE in the United States, but infections 
of the NDM variety appear to be increasing after 
originally emerging in Asia. 

The outbreak begins

The Illinois outbreak included nine patients with 
positive cultures for NDM-producing E. coli (eight 
clinical cultures and one rectal surveillance culture) 
who were identified in northeastern Illinois from 
March to July 2013, the CDC reported.

One of those first nine cases was in a long-term 
care facility. The eight other cases were treated at 
the same hospital, which has been confirmed to be 
Advocate Lutheran General Hospital in Park Ridge, 
IL. 

Lauren Epstein, MD, a CDC EIS officer who 
investigated the outbreak, says, “Our leading 
hypothesis is that the scope became contaminated 
at some point and the contamination persisted on 
the endoscope and was transferred from patient to 
patient.”

The hospital contacted 91 additional patients 
who had undergone ERCP and warned them that 
they had been potentially exposed to a contaminated 
endoscope. Of the 50 who returned, 23 (46%) were 
positive for NDM-producing E. coli. The hospital 
subsequently decided to expand patient notification 
to all 243 patients who had exposure to any ERCP 
endoscope beginning Jan. 1, 2013. 

The question of CRE introduction and patient 
travel history is intriguing in the Illinois outbreak. 
NDM was first reported in 2009 in a patient who 
had been hospitalized in New Delhi, India, and 
travel history and particularly medical care in Asia 
might be epidemiologically important in investigat-
ing NDM outbreaks. In the Illinois outbreak, three 
of the CRE patients had a travel history to one of 
the endemic regions for NDM, but they were identi-
fied later in the outbreak, and none appeared to be 
the index case that introduced the pathogen, CDC 
investigators said.

Healthcare facilities with CRE outbreaks should 
consider the possibility of ERCP-related transmis-
sion, the CDC emphasizes. If ERCP-related trans-
mission of CRE is suspected, reprocessing and 
preventative maintenance procedures for ERCP 
endoscopes should be evaluated in consultation with 
the manufacturer, the agency recommends. For its 
part, Lutheran General is staying with the gas steril-
ization protocol for now.
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Reprocessing machine 
cultures negative

As a result of an investigation by the Centers 
for Disease Control and Prevention (CDC) 

into a recent outbreak of carbapenem-resistant 
Enterobacteriaceae (CRE), Advocate Lutheran General 
Hospital in Park Ridge, IL, changed endoscopic retro-
grade cholangiopancreatography (ERCP) endoscope 
reprocessing from automated high-level disinfection to 
gas sterilization in September 2013. 

No new cases with exposure to a gas-sterilized 
ERCP endoscope have been identified. Retrospective 
review and direct observation of endoscope reprocess-
ing by CDC investigators did not identify lapses in the 
cleaning and disinfection protocol. 

“The automated reprocessor was the same for all 
cases,” says Alexander Kallen, MD, MPH, a medical 
epidemiologist and outbreak response coordinator in 
the CDC Division of Healthcare Quality Promotion. 
“Multiple cultures of the AER [automated endoscope 
reprocessor] did not grow any CRE. The machine was 
also thoroughly evaluated by the manufacturer. So, 
although this is possible, we were not able to identify 
any abnormalities. In total there were three implicated 
endoscopes — all the same brand and model.”

Previous studies have shown an association between 
ERCP endoscopes and transmission of multidrug-resis-
tant bacteria, as the complex design of the endoscopes 
might make them difficult to clean.1,2

Bret Petersen, MD, FASGE, a member of the 
governing board of the American Society for 
Gastrointestinal Endoscopy, says, “We know that 
cleaning an ERCP scope is a little more challenging 
than cleaning a regular scope because of the complex-
ity and so many different channels.” Indeed, the author 
of one of the published reports indicated that “the 
problem may have arisen from inadequate process-
ing of the endoscopes given that the terminal parts of 
some of the scopes contain intricate structures that may 
harbor biologic debris where [CRE] may multiply and 
flourish.”3
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Is a bad decision
better than no decision?
By Stephen W. Earnhart, MS
CEO
Earnhart & Associates
Houston, TX

Making decisions, while done daily, and often 
hourly, is difficult for many professionals. 

While not everyone endorses the following statement, 
I firmly adhere to it personally and professionally: “A 
bad decision is better than no decision.” My rationale 
is that you learn from making decisions, good and 
bad. 

As I started my professional career, I was surprised 
at how difficult it was to empower my staff to make 
decisions. I learned that it is a very difficult task for 
many who would much prefer not to advance their 
careers if it required making decisions. I realize how 
bizarre that sounds to many of us, but many people 
reading this column will get it. 

Some might criticize this approach and defend some-
one for not making a decision that could impact their 
surgical outcome. First, it is very unlikely that someone 
who is not adept at making decisions would be placed 
in a position that a negative decision could impact a 
patient’s outcome. Those management decisions usu-
ally are reserved for those who have advanced, have a 
history with the company, and have experience in how 
the decision they make might influence outcomes. In 
other words, part of the learning process of making 
decisions comes from making decisions — right and 
wrong. If people never make a wrong decision, how 
can they know when they have made the right deci-
sion? 

Here are a few real-life situations that some of you 
might have or might face in the future. How would 
you handle them?

• Your busiest surgeon is in a miserable, nasty mood 
as he enters the operating suite, and he is mumbling 
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and cursing under his breath. His case was delayed two 
hours because the staff failed to have the patient ready. 
Nothing was going right for anyone. While he is gown-
ing up, you see the gown tail contaminate the opened 
back table. He knows it and sees that you saw it too. 
What do you do? 

My answer: This actually happened to me person-
ally many years ago. I knew that no good would come 
by calling him out on this. Because I knew that he saw 
it happen, it made my action easier. I walked over to 
the table, faked a trip, and fell on the table, thus con-
taminating it. He raised a fit; cursing and complaining 
all the while until a new pack had been opened. After 
the case, he gave me a knowing nod. While we never 
discussed the above situation, we have been friends 
ever since.

• Your vice president hands you your next year’s 
budget and explains that you need to approve it today, 
as it is very late and she is going to be in trouble if it is 
not submitted that day. Reviewing it, you disagree with 
the staffing projections. There is no way you can run 
the department with the cuts she has made, but you 
need time to revise it. You are leaving early that day for 
your child’s school function. What do you do?

My answer: Situations that pit your job against fam-
ily are tough. You need to have your VP know you 
have her back, but you also have your child counting 
on you. Because I know that I will have other functions 
to attend with my child, and since this could very well 
be my last function at my job unless I handle this cor-
rectly, I would stay on at work and finish the staffing 
budget. Not a popular option to many, but it is what I 
would do.

• At your interview, you see a glaring error on your 
resume. The interview has gone well, and you think 
you will be hired. The interviewer emphasized that 
there is no room for error in your new position. It is 
unlikely the error would ever discovered, but if your 
resume is checked thoroughly, it will be noticed. What 
do you do?

My answer: Wow! You really need this job, but 
knowing that the hospital will check references and 
education, I would point out that I could see from 
where I am sitting that I was only at ABC Hospital for 
five months and not five years as the resume shows. I 
would laugh about it and divert the situation by saying 
that I have perfect vision and that it will be helpful in 
my new job. You’re being honest.

• You are interviewing a potential new staff member 
for a desperately needed position in the department. 
Your boss, who is on vacation, gave you strict wage 
parameters for the positions. This new staff member 
will take the job immediately but wants 5% more than 
your boss authorized. What do you do?

My answer: Again, there are several ways to go 
here, but you need the staff member more than you 
need the 5%. I would hire the individual and let my 
boss know that I made a decision that I thought she 
would make in the same situation.

The more decisions you make, the more wrong deci-
sions you will make. Simple odds. But with each deci-
sion made, you gain knowledge of what hasn’t worked 
in the past and what normally has been a good deci-
sion. Decision-making is a learning process. All great 
leaders make decisions. They have too as they are faced 
with unique situations all the time. Not all of them are 
the right ones, but at least they assimilate the situa-
tion, take a stand, and move on! Do you? [Earnhart & 
Associates is a consulting firm specializing in all aspects 
of outpatient surgery development and management. 
Earnhart & Associates’ address is 238 S. Egret Bay 
Blvd., Suite 285, Houston, TX 77573-2682. Phone: 
(512) 297.7575. Fax: (512) 233.2979. E-mail: searn-
hart@earnhart.com. Web: www.earnhart.com.] n

New recs might make 
white coats obsolete 

In a move to reduce healthcare-associated infections, 
certain attire for healthcare professionals, including 

the traditional white coat, could become a thing of 
the past. 

“White coats, neckties, and wrist watches can 
become contaminated and may potentially serve as 
vehicles to carry germs from one patient to another,” 
said Mark Rupp, MD, chief of the division of 
infectious diseases at the University of Nebraska 
Medical Center and one of the authors of new rec-
ommendations issued by The Society for Healthcare 
Epidemiology of America (SHEA), one of the world’s 
top infection control organizations. 

“However, it is unknown whether white coats and 
neck ties play any real role in transmission of infec-
tion,” said Rupp, who is a past president of SHEA. 
“Until better data are available, hospitals and doc-
tors’ offices should first concentrate on well-known 
ways to prevent transmission of infection — like hand 
hygiene, environmental cleaning, and careful atten-
tion to insertion and care of invasive devices like vas-
cular catheters.”

The recommendations appear in the February 
online issue of the journal “Infection Control and 
Hospital Epidemiology.” It includes a review of 
patient and healthcare professionals’ perceptions of 
the health professionals’ attire and transmission risk. 
The review suggests professionalism might not be 



March 2014 / SAME-DAY SURGERY ® 31

contingent on wearing the traditional white coat.
Rupp said supplementary infection prevention 

measures could include efforts to limit the use of 
white coats and neckties or at least making sure 
they are frequently laundered. “As these measures 
are unproven, they should be regarded as voluntary 
and if carried out, should be accompanied by careful 
educational programs,” he said. “There is a need for 
education because the public, as well as health profes-
sionals, regard the white coat as a symbol of profes-
sionalism and competence. In the future, patients may 
see their health professionals wearing scrubs — with-
out white coats, ties, rings, or watches.”

The Centers for Disease Control and Prevention 
estimates that there are 1.7 million hospital-acquired 
infections and 99,000 associated deaths in the United 
States each year.

Follow these steps

The authors outlined the following practices to be 
considered by individual facilities:

• Bare below the elbows. This phrase is defined as 
wearing of short sleeves and no wristwatch, jewelry, 
or ties during clinical practice. Facilities may consider 
adopting this approach to inpatient care as a supple-
mental infection prevention policy; however, an opti-
mal choice of alternate attire, such as scrub uniforms 
or other short-sleeved personal attire, remains unde-
fined. 

• White coats. Facilities that mandate or strongly 
recommend use of a white coat for professional 
appearance should institute one or more of the fol-
lowing measures: 

o The health professional should have two or more 
white coats available and have access to a convenient 
and economical means to launder white coats.

o Institutions should provide coat hooks that 
would allow removal of the white coat before contact 
with patients or a patient’s immediate environment.

• Laundering.
o  Frequency: Any apparel worn at the bedside that 

comes in contact with the patient or patient environ-
ment should be laundered frequently. 

o Home laundering: If laundered at home, a hot 
water wash cycle (ideally with bleach) followed by a 
cycle in the dryer or ironing has been shown to elimi-
nate bacteria. 

• Footwear. All footwear should have closed toes, 
low heels, and non-skid soles.

• Shared equipment including stethoscopes should 
be cleaned between patients. 

• No general guidance can be made for prohibiting 
items such as lanyards, identification tags and sleeves, 

cell phones, pagers, and jewelry, but those items that 
come into direct contact with the patient or environ-
ment should be disinfected, replaced, or eliminated.

If implemented, the authors recommend that all 
practices be voluntary and accompanied by a well-
organized communication and education effort 
directed at health professionals and patients. 

In their review of the medical literature, the authors 
noted that while patients usually prefer formal attire, 
including a white coat, these preferences had little 
impact on patient satisfaction and confidence in 
health professionals. Patients did not usually perceive 
the potential infection risks of white coats or other 
clothing. However, when made aware of these risks, 
patients seemed willing to change their preferences. 

The authors developed the recommendations based 
on limited evidence, theoretical rationale, practical 
considerations, a survey of SHEA membership and 
SHEA Research Network, author expert opinion and 
consensus, and consideration of potential harm where 
applicable. The SHEA Research Network is a con-
sortium of more than 200 hospitals collaborating on 
multi-center research projects. n

11 ways to reduce rates 
of falls with injuries

Eight-three hospitals in the Pennsylvania Hospital 
Engagement Network (HEN) Falls Reduction 

and Prevention Collaboration were given two tools to 
evaluate their falls prevention programs.1 Those tools, 
provided by the Pennsylvania Patient Safety Authority, 
were a self-assessment survey and a process measures 
audit. 

“Assessing level of implementation of best prac-
tices in falls prevention, auditing for compliance, 
and analyzing results in relation to rates of falls with 
injury can identify significant strengths and weak-
nesses in current hospital falls prevention programs,” 
the authority said.1 The survey and audit tool can be 
accessed at http://bit.ly/1dUJKtc.

The Pennsylvania Patient Safety Authority analyzed 
survey results and hospital rates of falls with injury 
and identified the following practices and/or program 
elements that were tied to lower rates of falls with 
injury:1

• Falls prevention program design. A falls pre-
vention team included physicians and transporta-
tion managers or representatives. The design and 
implementation of a falls prevention program did 
the following: defined the goals of the falls team and 
responsibilities of each member, performed ongoing 
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assessment of the program’s effectiveness (at least 
annually), and developed and revised protocols and 
policies when necessary to support the goal of prevent-
ing falls.

• Benchmarking. An external benchmark was used 
to compare facility falls rates.

• Policies and protocols. A facility falls prevention 
policy was developed that included the following: 

o a requirement for when an individual should be 
reassessed for risk; 

o a description of appropriate responses to falls, 
including protocols for post-fall investigation; 

o a process for revising assessment and intervention 
strategies based on data; 

o a plan to promote awareness of falls risks and 
prevention.

• Assessing risk. Falls risks were assessed for inpa-
tients and outpatients. There was a requirement of 
routine reassessment of patients for their falls risks. 
Periodic facility review of the effectiveness of falls 
risk assessment tools was done. The facility used the 
Hendrich II Fall Risk Model. The facility used the 
General Risk Assessment for Pediatric Inpatient Falls 
tools.

• Evaluating the environment. The facility required 
patients to wear slip-proof socks or shoes.

• Medication review. There was periodic review 
by the facility’s pharmacy and therapeutics commit-
tee to identify formulary medications that increase 
falls risk and to make recommendations about those 
medications. Physicians were encouraged to modify or 
eliminate prescribed medications that increase the risk 
of falling.

• Patient monitoring and sitters (one-to-one obser-
vation). Hourly rounds were performed. There was 
a requirement for staff to stay with patients who are 
identified as being at risk to fall while they were in the 
bathroom. Sitter programs were used and designed to 
include criteria for sitter qualifications, a training pro-
gram for sitters, and a pool of sitters.

• Staff education. Falls prevention education was 
provided to staff that:

o occurred at orientation and periodically thereafter 
or as needed; 

o addressed the roles and responsibilities of staff as 
part of the falls prevention education program; 

o included education for intrinsic (clinical) and 
extrinsic (environmental) causes of falls for staff mem-
bers involved in direct patient care, as appropriate for 
their roles and responsibilities.

• Patient and family education. Direct educa-
tion was given to patients and their family members 
regarding the causes of falls and the interventions used 
to prevent falls.

• Communicating patient risk. A specific color was 
used to identify patients as being at risk to fall. Falls 
risk wristbands were used.

•  Postfall assessment and event reporting. A policy 
was implemented on how to respond to patient 
falls. Staff were educated and required to document 
the fall in the patient’s medical record and request 
a post-event systems analysis or postfall investiga-
tion. Patients were reassessed following a fall for falls 
risk, and findings were communicated to staff who 
interacted with the patient. A standardized patient 
safety event report was used for internal purposes that 
required staff to include extrinsic factors.

REFERENCE

1. Feil M. Falls prevention: Pennsylvania hospitals implement-
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Accessed at http://bit.ly/1fbJHbj. n

Surgeons decrease joint 
replacement rates, costs

An integrated system assisted providers at five 
orthopedic clinics in integrating video-based 

decision aids to support shared decision-making 
(SDM) into the care of potential candidates for joint 
replacement surgery. Group Health Cooperative, a 
Seattle-based system that provides care and coverage 
to more than 600,000, distributed decision aids to a 
portion of eligible patients, mostly the best surgical 
candidates. It was associated with significant reduc-
tions in surgery rates and overall healthcare costs 
among all potential joint replacement candidates.

SDM is a process in which informed patients and 
providers collaborate on the right course of action. 
Through SDM, the provider gives information to the 
patient that facilitates understanding of the possible 
outcomes and trade-offs associated with various 
treatment options. Joint replacements are common, 
costly procedures in which disagreement exists as 
to which patients are most likely to benefit, and 
in which patient and physician preferences should 
play an important role in determining the appropri-
ate action. However, use of SDM and related tools 
(such as decision aids) remains rare in everyday 
practice. 

After reviewing the available aids, a multidisci-
plinary committee known as the Shared Decision 
Making Implementation Team chose to emphasize 
preference-sensitive health conditions related to elec-
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tive surgical procedures. To that end, they chose to 
promote use of decision aids for patients with hip 
and knee osteoarthritis, abnormal uterine bleeding, 
uterine fibroids, lumbar herniated disc, lumbar spi-
nal stenosis, chronic stable angina, benign prostatic 
hyperplasia, early-stage prostate cancer, and early-
stage breast cancer. 

Key components of the effort by Group Health 
included the following: 

• introductory meetings with department and 
clinic leaders to explain and win support;

• mandatory viewing of the aids by clinic provid-
ers and staff; 

• visits to each clinic to review and discuss the 
aids and how to incorporate them into existing pro-
cesses; 

• iterative communications to develop a formal, 
customized implementation plan for each clinic; 

• post-implementation monitoring and support. 
After adjusting for differences in the patient popu-

lations, overall hip replacement surgery rates at the 
five clinics fell by roughly 26% during the two-year 
period after the go-live date, as compared to the rate 
among similar patients during the two years before 
implementation. Use of knee replacement surgery 
fell by an even greater amount: 38%. The decline 
in surgeries tended to occur among those who did 
not receive the aid, and hence appear to have been 
driven by the intense provider education, training, 
and monitoring efforts that were part of this pro-
gram, rather than distribution and use of the aids 
themselves. 

Post-implementation conversations with ortho-
pedic surgeons suggest that this finding stems from 
their decision to be selective about who received an 
aid. At least some of the doctors decided not to dis-
tribute them to those they thought were a long way 
from requiring surgery, such as patients presenting 
with osteoarthritis for the first time.1 

Adjusted average total health care costs for 
patients with hip osteoarthritis fell by 21% in the 
180-day period after program implementation, as 
compared to the costs for similar patients before 
implementation. For those with knee osteoarthritis, 
the corresponding decline was 12%. (Both figures 
represent the geometric mean.) Savings stemmed 
from fewer hospitalizations, inpatient days, prescrip-
tions, and primary and specialty care visits.1

REFERENCE
1. Arterburn D, Wellman R, Westbrook E, et al. Introducing deci-
sion aids at Group Health was linked to sharply lower hip and 
knee surgery rates and costs. Health Aff 2012;31(9):2094-2104. 
Accessed at http://www.ncbi.nlm.nih.gov/pubmed/22949460. n

47% more surgeries
are now on time
Other studies show ways to save money, improve care 

Implementing a system to ensure the surgical team 
uses the most effective practices resulted in sig-

nificant improvements in operating room (OR) per-
formance, suggests research being presented at the 
American Society of Anesthesiologists’ (ASA) Practice 
Management 2014 meeting.

Research presented at the meeting includes:
• Improving efficiency in the OR. OR performance 

improved significantly after implementation of a sys-
tem that ensures surgical team members understand 
and use proven effective practices, according to a 
study at the University of Pittsburgh Medical Center. 
Two years after implementing the system in six hospi-
tals, researchers measured a 47% improvement in on-
time starts, a 64% improvement in surgical incision 
time, and a 12% improvement in turnover time. 

Poorly managed ORs can lead to excessive cost 
in the delivery of care as well as low patient satisfac-
tion due to unnecessary wait times, according to lead 
author Trent Emerick, MD, anesthesiology resident, 
and senior author Mark Hudson, MD, MBA, associ-
ate professor and vice chair for clinical operations. 
Standardizing OR procedures increases awareness 
among OR team members of areas needing attention, 
which led to significant improvements, Emerick said.

• Reducing overstock. By applying supply chain 
theory to one item alone, researchers at the University 
of Texas MD Anderson Cancer Center -- Houston 
calculate the center will save $21,500 during the first 
year of implementation and $15,500 in subsequent 
years.

To conduct the study, researchers chose the Arrow 
12 Fr. Triple lumen central venous catheter, used in 
surgical cases in which rapid infusion of blood or 
blood products is anticipated. Although these pro-
cedures typically are scheduled in one of five specific 
ORs, the catheter was unnecessarily stocked in all 
30 ORs and the ambulatory care center. Because the 
catheters expire, overstocking leads to waste, notes 
lead author Charles E. Cowles Jr., MD, MBA, assis-
tant professor of anesthesiology and perioperative 
medicine. Calculating how many catheters would 
be required, including factoring in ordering time, 
researchers determined only 10 catheters should be 
stocked, whereas the hospital had 49 in stock. Savings 
would be significant if the supply chain theory is 
applied to the thousands of items overstocked in facili-
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ties nationwide, researchers note.
• Decreasing possibility for fire. Fire usually doesn’t 

top the list of potential OR concerns, yet about 600 
surgical fires occur in the United States every year. 
More than two-thirds of these fires are caused by elec-
trosurgical equipment, and the use of supplemental 
oxygen is a factor in most cases. 

To reduce or prevent OR fires, anesthesiologists 
and other surgical team members at the University of 
Florida, Jacksonville, focused on improving policies, 
education and training, as well as communications to 
create a culture of safety.  The group developed a tool 
to identify patients at high risk of experiencing a surgi-
cal fire and employed other risk-reduction strategies, 
including electronic prompts with the electronic medi-
cal record, periodic fire drills, and education of surgi-
cal staff members, said lead author Linda W. Young, 
MD, MS, UF Health, Jacksonville. Researchers still 
are tabulating the data, but they have noted a reduc-
tion in incidents due to the increase in awareness and 
adherence to the protocol.

• Comparing benchmarking data from different 
facilities. Being able to benchmark clinical productivity 
allows anesthesiology groups and hospitals/facilities 
to identify areas for possible improvement. But it is 
important to compare the benchmarking data of simi-
lar facilities to provide meaningful comparisons. 

Researchers from several institutions surveyed 
the members of the Association of Academic 
Anesthesiology Chairs about anesthesiology clinical 
work by facility. This survey resulted in benchmark-
ing data based on 143 facilities accounting for more 
than 2.5 million cases. Comparing like facilities, the 
results showed that shorter surgical duration at chil-
dren’s, community, and smaller facilities led to more 
units billed per hour of care, which resulted in fewer 
billed hours for similar productivity per OR, said 
lead author Amr Abouleish, MD, MBA, professor of 
anesthesiology at University of Texas Medical Branch, 
Galveston.

• Standardizing preoperative evaluations. To 
improve care, lower costs, and reduce morbidity and 
mortality, Georgia Regents University in Augusta 
developed protocols for the creation of a “surgical 
home,” including computer-assisted health screening 
questionnaires for various scenarios. 

With the increasing focus on the surgical home 
concept, which facilitates coordinated and integrated 
care, the goal is to standardize preoperative evaluation 
to ensure careful triage and appropriate treatment as 
well as decrease unnecessary actions. For example, 
the protocol guides nursing and anesthesia staff on 
tests and measures needed before surgery  and clarifies 
which medications patients should avoid on the day 

of surgery. About 65% of hospital expenses are due to 
morbidity and mortality, and administrators anticipate 
the cost of the new system will be offset by savings 
from minimizing redundancy, avoiding surgery delays 
and cancellations, and improving reimbursement cod-
ing, said lead author Mary E. Arthur, MD, associate 
professor in the Department of Anesthesiology and 
Perioperative Medicine.

The ASA has committed more than $500,000 in 
support and scholarship to jumpstart the development 
of a learning collaborative of health care organiza-
tions working to improve surgical care through the 
Perioperative Surgical Home (PSH) model. n

MedPAC finalizes ASC, 
hospital pay recs

The Medicare Payment Advisory Commission 
(MedPAC) has adopted a final recommendation 

to freeze payments for ambulatory surgical centers 
(ASCs) under Medicare prospective payment systems 
(PPSs) for 2015, according to the American Hospital 
Association (AHA).

“MedPAC’s decision not to recommend any pay-
ment update for ASCs in 2015 is short-sighted and 
ill-informed,” says William Prentice, chief executive 
officer of the Ambulatory Surgery Center Association. 
“Essentially, the commissioners suggest that Medicare 
penalize the most efficient care provider in this mar-
ket. Allowing the disparity in payment rates between 
ASCs and hospital outpatient departments that exists 
today to increase further will lead to fewer ASCs and 
higher costs to Medicare, its beneficiaries, and the tax-
payers who support the Medicare program.”

MedPAC also approved a final recommendation 
that Congress increase Medicare payment rates for the 
hospital outpatient and inpatient PPSs by 3.25% in 
2015, according to the AHA. MedPAC noted that its 
recommendation is 5.25% if the sequester continues 
in 2015. The commission also recommended that, 
concurrently, Congress reduce or eliminate payment 
differences between hospital outpatient departments 
(HOPDs) and physician offices for selected proce-
dures. 

“We are pleased that MedPAC recommended a 
substantial update for hospitals in 2015, recogniz-
ing that even efficient hospitals will have negative 
margins,” said Linda Fishman, AHA senior vice 
president for public policy analysis and development. 
“However, we are troubled by the recommendation to 
reduce or eliminate payment differences between hos-
pital outpatient departments and physician offices for 
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COMING IN FUTURE MONTHS

n Tips on handling a 
poor patient outcome

How to stop 
needlesticks from 
occurring

Preventing violence at 
your facility

Avoiding malpractice 
claims with DVT

CNE/CME OBJECTIVES & INSTRUCTIONS 

To earn credit for this activity, please follow these 
instructions.

1. Read and study the activity, using the provided references 
for further research.

2. Scan the QR code below or log on to www.cmecity.com 
to take a post-test; tests can be taken after each issue or 
collectively at the end of the semester. First-time users will 
have to register on the site using the 8-digit subscriber 
number printed on their mailing label, invoice or renewal 
notice. 

3. Pass the online tests with a score of 100%; you will be 
allowed to answer the questions as many times as needed 
to achieve a score of 100%. 

4. After successfully completing the last test of the semester, 
your browser will be automatically directed to the activity 
evaluation form, which you will submit online. 

5. Once the completed evaluation is received, a credit letter 
will be emailed to you instantly.   

After reading Same-Day Surgery, the participant will be 
able to:  

•  identify clinical, managerial, regulatory, or social issues 
relating to ambulatory surgery 
care.

•  how current issues in ambulatory 
surgery affect clinical and 
management practices.

•  Incorporate practical solutions to 
ambulatory surgery issues and 
concerns into daily practices.n

66 ambulatory payment classifications, which could 
threaten access to care for Medicare beneficiaries.”

For more information, see AHA’s recent letter to 
MedPAC at http://bit.ly/1aM2BRf. n

MIS rates triple
for pancreatic disease 

Researchers at University of California, San Diego 
School of Medicine report a three-fold increase in 

the use of minimally invasive surgery (MIS) nationally 
for patients with pancreatic disease. Although adapta-
tion of MIS for this difficult-to-reach gland is recent, 
the growing trend points to improved patient out-
comes, such as reduced bleeding and infections. 

Now published online, the paper was scheduled to 
appear in the March print edition of JAMA Surgery at 
press time.

“For the first time, we show a nationwide tripling of 
keyhole pancreatic surgery rates for benign and malig-
nant pancreatic disease from 2.4% in 1998 to 7.3% in 
2009,” said Jason Sicklick, MD, assistant professor of 
surgery, UC San Diego School of Medicine, and surgi-
cal oncologist at UC San Diego Health System. “Both 
laparoscopic and robotic approaches for distal pan-
creas removal are associated with lower rates of inpa-
tient complications and shorter hospital stays. Patients 
should know that select approaches for minimally 
invasive pancreatic operations are safe depending upon 
the lesion’s size and location in the pancreas.”

Due to its fragility and location near major vascular 
structures, the pancreas has been one of the last organs 
to be part of the MIS trend. With increased surgeon 
experience performing complex pancreatic and hepa-
tobiliary operations, the application of minimally 
invasive techniques has slowly diffused from academic 
hospitals to the community setting, Sicklick added. 
However, it has yet to reach its maximum potential.

The retrospective study compared utilization trends 
between MIS and traditional open techniques for 
pancreatic cancer operations from 1998 to 2009. 
Researchers evaluated in-hospital mortality, complica-
tion rates, total charges, and length of stay. MIS was 
associated with lower rates of pre-discharge complica-
tions, including lower incidences of postoperative infec-
tions and bleeding complications, as well as a shorter 
length of stay, by 1.22 days. 

Compared to patients undergoing an open proce-
dure, patients who underwent a MIS procedure were 
older and more likely to have undergone surgery at 
a teaching hospital. Surgery performed at a teaching 
institution was associated with better outcomes for 

nearly every analyzed parameter.
Co-author David C. Chang, PhD, MPH, director 

of outcomes research in the Department of Surgery at 
UCSD School of Medicine, “This study demonstrates 
the need for ongoing population-level monitoring of 
novel surgical procedures, to make sure that they retain 
their safety and effectiveness profiles as they diffuse 
from top academic hospitals to the rest of the popula-
tion.”

The minimally invasive surgery approach does not 
translate into lower total charges, possibly due to the 
increased expenses of longer operative times and costly 
surgical instruments used in these types of operations, 
Sicklick added. n



36 SAME-DAY SURGERY ® / March 2014

Kay Ball 
RN, PhD, CNOR, FAAN 

Perioperative Consultant/ 
Educator, K&D Medical 

Lewis Center, OH

Stephen W. Earnhart, MS 
President and CEO 

Earnhart & Associates 
Austin, TX 

searnhart@earnhart.com

Ann Geier, RN, MS, CNOR 
CASC 

Vice President of Operations 
Ambulatory Surgical Centers  

of America 
Norwood, MA

John J. Goehle, MBA,  
CASC, CPA 

Chief Operating Officer 
Ambulatory Healthcare   

Strategies 
Rochester, NY

Jane Kusler-Jensen  
BSN, MBA, CNOR 
Specialist master 

Service operations/healthcare 
providers/strategy & operations 

Deloitte 
Chicago, IL

Roger Pence 
President 

FWI Healthcare 
Edgerton, OH 

roger@fwihealthcare.com

Sheldon S. Sones, RPh, 
FASCP 

President, Sheldon S. Sones & 
Associates 

Newington, CT 

Rebecca S. Twersky, MD 
Medical Director 

Ambulatory Surgery Unit 
Long Island College Hospital 

Brooklyn, NY 
twersky@pipeline.com

Editorial advisory Board

Consulting Editor: Mark Mayo
Executive Director, ASC Association of Illinois
Principal, Mark Mayo Health Care Consultants

Round Lake, IL

To reproduce any part of this newsletter for  promotional  
purposes, please contact: 
Stephen Vance
Phone:  (800) 688-2421, ext. 5511
Fax:  (800) 284-3291
Email:  stephen.vance@ahcmedia.com
To obtain information and pricing on group  discounts,  
multiple copies, site-licenses, or electronic distribution  
please contact: 
Tria Kreutzer
Phone:  (800) 688-2421, ext. 5482 
Fax:  (800) 284-3291
Email:  tria.kreutzer@ahcmedia.com
Address: AHC Media
 One Atlanta Plaza, 950 East Paces Ferry Road, 
 Suite 2850, Atlanta, GA 30326 USA
To reproduce any part of AHC newsletters for  
educational purposes, please contact:
The Copyright Clearance Center for permission
Email:  info@copyright.com
Website:  www.copyright.com
Phone:  (978) 750-8400
Fax:  (978) 646-8600
Address: Copyright Clearance Center
 222 Rosewood Drive
 Danvers, MA 01923 USA

1. You should have documentation of trace 
equipment or devices back to a patient for 
which cases, according to Lisa Waldowski, MS, 
APRN, CIC, infection control specialist in the 
Standards Interpretation Group, Division of 
Healthcare Improvement, at The Joint Com-
mission? 
A. No cases
B. Selective high-risk cases.
C. All cases.

2. An outbreak of carbapenem-resistant Entero-
bacteriaceae (CRE) linked to endoscopes did 
not end until the hospital took which of the 
following measures?
A. Active surveillance cultures for CRE in in-
coming patients
B. Manually brushing of scopes to remove 
biofilm
C. Gas sterilization of scopes with ethylene 
oxide
D. All of the above

3. New infection control guidelines from The So-
ciety for Healthcare Epidemiology of America 
(SHEA) regarding white coats say that facilities 
that mandate or strongly recommend use of a 
white coat for professional appearance should 
institute which of the following measures? 
A. The health professional should have two or 
more white coats available and have access to 
a convenient and economical means to laun-
der white coats.
B. Institutions should provide coat hooks that 
would allow removal of the white coat before 
contact with patients or a patient’s immediate 
environment.
C. A or B or both.

4. The Pennsylvania Patient Safety Authority 
identified which of the following program 
elements that were tied to lower rates of falls 
with injury in falls prevention program design? 
A. A falls prevention team included physicians.
B. A falls prevention team included transporta-
tion managers or representatives.
C. A and B. 
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The Ambulatory Surgery Center Association 
(ASCA) has been “inundated” with questions 
regarding the quality reporting requirements 

that were finalized recently for the Ambulatory Surgical 
Center Quality Reporting (ASCQR) Program from the 
Centers for Medicare & Medicaid Services (CMS).  The 
measures are:

• ASC-9: Endoscopy/poly surveillance. Appropriate 
follow-up interval for normal colonoscopy in average 
risk patients.

• ASC-10: Endoscopy/poly surveillance. 
Colonoscopy interval for patients with a history of ade-
nomatous polyps – avoidance of inappropriate use. 

• ASC-11: Cataracts. Improvement in patient’s visual 
function within 90 days following cataract surgery.

CMS has announced that it will delay data collec-
tion until April 1, 2014, for the new quality measures, 
according to the ASCA. The data still must be reported 
in 2015, but only patient encounters from April 1, 2014 
to Dec. 31, 2014 should be included.

ASCA is opposed
In the ASC Quality Collaboration public com-

ment letter, which ASCA echoed, the organization 
opposed the four proposed quality measures, says Kara 
Newbury. Kara is ASCA’s assistant director of govern-
ment affairs for health policy. 

“Three of those four were finalized by CMS,” 
Newbury says. 

ASCA emphasizes these points regarding its opposi-
tion:

• On page 3 of the ASC Quality Collaboration com-
ment letter, it is noted that CMS implies the “Cataracts: 
Improvement in Patient’s Visual Function within 90 
Days Following Cataract Surgery (NQF #1536)” mea-
sure is endorsed by the National Quality Forum (NQF) 
for the surgery center setting, but this is misleading, 
ASCA says. “This measure was never intended to mea-

sure facility performance, but rather was developed, 
tested and NQF-endorsed as a clinician-level measure,” 
it says. 

• The letter continues on page 4, “The distinction 
between clinician-level and facility-level measures is a 
pivotal one, but was not acknowledged by CMS. The 
level of analysis has a significant impact on measure 
specifications. In addition, the level of analysis points 
to the entity within the healthcare delivery system that 
generates the data necessary to fulfill measure specifica-
tions, and also to the entity that can logically be held 
accountable for measure results and is best able to take 
action to meaningfully improve performance. In the 
case of the proposed measures, that entity is clearly the 
physician.”

Newbury adds,” While this specific comment refers 
to the cataract measures, it can also be applied to the 
colonoscopy measures.”

• The cataract measures “rely on data obtained 
or generated by the physician and recorded in medi-
cal records housed in the physician’s office at two key 
points in time: 1) the patient’s visit(s) with the physician 
during which evaluation, examination, and discussion 
may result in a decision for surgery, and 2) the patient’s 
visit(s) with the physician after surgery during the post-
operative 90-day global period. ASCs, as distinct entities 
that operate in an entirely separate capacity from physi-
cian offices …do not have access to these records.”

CMS also released an addendum to the “ASCQR 
Specifications Manual,” the ASCA said. The current 
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Quality reporting requirements 
bring questions and criticism
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version of the manual, Version 3.0a, reflects changes 
made to the ASCQR program in the 2014 ASC Final 
Payment Rule. The most substantial changes are 
found on pages 23-26 of the manual and address 
the sampling specifications for the three new quality 
measures, the ASCA said. The sample size is based 
on the annual patient population being evaluated for 
each of the three measures. ASCs that serve up to 900 
patients for a particular measure will be required to 
report on 63 cases, and ASCs that serve 901 or more 
patients will be required to report on 96 cases. More 
information on patients who are included for pur-
poses of these measures can be found in the manual. 

 More information on the current report-
ing requirements is available on ASCA’s Quality 

ASC Quality Measures 
– Points to Remember

• Ambulatory surgery centers (ASCs) must 
continue to report on measures ASC-1 through 
ASC-5. These claims-based measures are entered 
as G-codes on the CMS-1500 claim form.

 • ASC-6 and ASC-7 data that was collected in 
2013 will not be reported in 2014. Data report-
ing will resume in 2015, via CMS’ QualityNet 
web site. The 2014 ASC final payment rule 
indicated that this step is being done to align 
the reporting periods across all measures on a 
three-year cycle. Data is collected the first year 
and reported the second year, and the payment 
determinations are impacted in the third year. 
Data must continue to be collected in 2014 to be 
reported in 2015.

 • ASC-8 data collection will take place for 
the influenza season between Oct. 1, 2014, and 
March 31, 2015. The data will be reported in 
2015, and the dates will be laid out in the 2015 
ASC final payment rule.

 • ASC-9 through ASC-11 are web-based 
measures that will be reported via QualityNet 
in 2015. This aggregate data must be reported 
by all Medicare-certified ASCs, regardless of 
specialty or case mix. If your center does not per-
form colonoscopies, for ASC-9 and ASC-10 you 
will enter “0” in the numerator and the denomi-
nator. The same is true for ASC-11 if cataract 
surgeries are not performed in your center.

Source: Ambulatory Surgery Center Association. n

Reporting web page at http://www.ascassociation.
org/federalregulations/qualityreporting or at the CME 
QualityNet page at http://bit.ly/1dyV1t7. The ASCA 
encourages ASC managers to submit any additional 
questions they have on the “Outpatient Questions 
and Answers” section of the QualityNet web site at 
http://bit.ly/1dyV1t7.

 “It is important for you to contact QualityNet 
with these questions and concerns so that CMS 
understands the confusion that exists surrounding 
these measures and the extraordinary burden meeting 
these measures will place on ASCs,” the ASCA said. 
(See points to remember about the quality measures 
at left. For more information, see “ASCA disap-
pointed with final payment rule,” Same-Day Surgery, 
February 2014, p. 20.) n

Lawyer cites standards? 
Rebut the allegations 

It is not uncommon for plaintiffs in malpractice 
cases to cite The Joint Commission (TJC) stan-

dards as a source of evidence of the standard of care. 
However, merely citing the standards is generally 
not sufficient to establish the standard of care, says 
Victoria L. Vance, JD, an attorney at Tucker Ellis in 
Cleveland, OH.

“Moreover, The Joint Commission standards are 
not considered irrefutable evidence,” says Vance. 
“The healthcare provider defendant has several 
defense strategies to rebut the applicability of The 
Joint Commission standards.” 

TJC standards for credentialing standards for 
members of the medical staff, the proper disposition 
of pathology specimens, and standards for record 
retention have been cited in a wide variety of medical 
malpractice or negligent credentialing cases. “In those 
cases, some courts have recognized that The Joint 
Commission standards may be one source of evidence 
of the standard of care,” says Vance. (See related 
story, p. 4, on whether The Joint Commission survey 
results are discoverable.)  

Here are some recent cases that have cited TJC 
standards:

• In a 2013 case, the plaintiff alleged that an 
elderly patient was not properly supervised, fell while 
unattended, and sustained a head injury that ulti-
mately led to her death.1 The plaintiff’s nursing expert 
submitted an affidavit in which she cited the 2009 
TJC hospital national patient safety goals (NPSGs) 
and elements of performance (EPs) to support her 
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opinion that the defendant hospital violated the 
applicable standard of care by not using a monitoring 
device such as a bed alarm. 

“The trial court agreed that the expert’s affidavit 
raised a legitimate question of fact as to whether the 
standard of care requires use of a bed alarm and thus 
denied the hospital’s motion for summary judgment,” 
says Vance.   

• In a 2011 case, the patient’s mother brought a 
medical malpractice action against a hospital and 
several defendants for massive injuries and death 
sustained by the patient following a bilateral lumbar 
laminectomy and discectomy on the patient.2 During 
the surgery, the orthopedic surgeon transected the 
patient’s internal iliac artery, failed to recognize that 
he had done so, and thus failed to repair the artery 
prior to closing. The patient suffered massive internal 
hemorrhaging that led to cardiac arrest and death. 

“The lawsuit alleged that the hospital had a duty 
to follow Joint Commission standards for credential-
ing physicians,” says Vance. 

The plaintiff’s expert opined that if the hospital 
had denied or revoked the surgeon’s surgical creden-
tials, in all reasonable medical probability, a more 
competent surgeon would have operated on the 
patient, her artery would not have been severed, and 
she would not have died. 

“The hospital challenged the sufficiency of the 
expert reports and filed a motion to dismiss the case,” 
says Vance. “The trial court ruled that the plaintiff’s 
experts’ reports were sufficient to establish that the 
plaintiffs’ claims had merit. It denied the hospital’s 
motion, and allowed the case to proceed.”

One court referred to TJC documents as “national 
standards.”1 Another court stated that the standard 
of care of a healthcare facility “is generally defined by 
[The Joint Commission] standards and the hospital’s 
bylaws.”3 “But the standards, alone, are not sufficient 
or indisputable evidence of the standard of care,” says 
Vance.  

Vance encourages defense attorneys to aggressively 
challenge and rebut the application of TJC standards 
in their cases, especially when plaintiffs seek to apply 
hospital-based standards to a physician defendant. 
Below are some arguments that can be used to dis-
pute TJC standards in a medical malpractice case:

• The standards are merely expressions of a private 
body and not necessarily binding on the defendant. 

“The standards themselves are the expressions of 
a third-party organization,” says Vance. “Thus, they 
constitute a form of hearsay evidence, which is gener-
ally not admissible in a court of law.” 

• The standards often are too general and subject 
to interpretation.  

“The standards do not speak for themselves,” says 
Vance. “The plaintiff must also offer a witness to 
explain and apply the standards to the facts of the case.” 

Defense counsel then has an opportunity to cross 
examine that expert on his or her lack of knowledge 
and familiarity with TJC standards and survey practices. 
“Some courts have excluded references to The Joint 
Commission standards if the plaintiff could not effec-
tively relate the standards to the facts of the case,” says 
Vance.4

• The standards arguably apply only to healthcare 
facilities. 

Many TJC standards, by their terms, apply only to 
healthcare facilities. TJC has a voluntary program for 
accreditation of office-based surgical practices that meet 
specified criteria. 

“But if the practice is ineligible for, or elects not to 
participate in the accreditation program, those would be 
additional arguments against the use of, or admissibility 
of those standards in an office-based medical malprac-
tice case,” says Vance.

However, some plaintiffs seek to extend the reach of 
the healthcare facility-based standards to physician prac-
titioners. “One trial court excluded any evidence of The 
Joint Commission standards, recognizing that the hospi-
tal standards are irrelevant to establishing the standard 
of care for a physician in an office-based practice,” says 
Vance.5 

The cited malpractice case involved a plastic surgeon 
who removed moles from the decedent’s back and 
chest and who discarded the tissue rather than submit-
ting the specimens to a pathologist for histological or 
pathological examination. Two years later, the mole on 
the patient’s chest recurred, and by the time the patient 
sought medical attention, the growth was determined to 
be malignant melanoma, which had metastasized. The 
patient died one month later. 

The surgeon moved to exclude any reference to TJC 
standards that stated, at that time, that when tissue is 
removed from an individual in a hospital setting, the tis-
sue must be sent to pathology for examination. 

“The trial court agreed with the surgeon that The 
Joint Commission standard was irrelevant to determin-
ing the appropriate standard of care for a physician 
performing procedures in his office,” says Vance. “This 
ruling was upheld on appeal.”
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TJC survey results might 
not be discoverable

Plaintiff attorneys often seek to discover the results 
of an accreditation or investigation survey of a 

healthcare facility, but this action isn’t always success-
ful.

“One plaintiff went so far as to issue a subpoena 
to The Joint Commission, to compel the organization 
itself to come to court and produce the survey report 
of a defendant hospital,” says Victoria L. Vance, JD, 
an attorney at Tucker Ellis in Cleveland, OH.

In that case, the trial court cited The Joint 
Commission president for contempt when he refused 
to turn over the survey results. “But that decision was 
reversed on appeal, with the appellate court declaring 
the survey results non-discoverable,” says Vance.1

In several medical malpractice cases, the defense 
was able to successfully prevent the plaintiffs from 
gaining discovery of The Joint Commission’s survey 
report for a hospital. They did so, says Vance, “on 
the grounds that The Joint Commission survey and 
findings was the equivalent of a peer review report, 
intended to be kept strictly confidential.”2,3
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Proposed rule issued
for emergency prep

 

The Centers for Medicare and Medicaid Services 
has issued a proposed rule (CMS-3178-P) to 

establish consistent emergency preparedness require-
ments for providers, increase patient safety dur-
ing emergencies, and establish a more coordinated 
response to natural and man-made disasters.

The proposed rule applies to hospitals and ambula-
tory surgery centers (ASCs), as well as other providers. 
CMS notes in the proposed rule that being accred-
ited by The Joint Commission or the Accreditation 

Association for Ambulatory Health Care (AAAHC) 
doesn’t ensure a facility is meeting all of the proposed 
requirements. 

The proposed rule would require participating pro-
viders and suppliers to meet these four standards:

• Emergency plan. Based on a risk assessment, 
develop an emergency plan using an all-hazards 
approach focusing on capacities and capabilities. 

• Policies and procedures. Develop and implement 
policies and procedures based on the plan and risk 
assessment. 

• Communication plan. Develop and maintain 
a communication plan that complies with federal 
and state law. Patient care must be well-coordinated 
within the facility, across healthcare providers, and 
with state and local public health departments and 
emergency systems.

• Training and testing program. Develop and main-
tain training and testing programs, including initial 
and annual trainings, conduct drills and exercises, or 
participate in an actual incident that tests the plan.

This proposed regulation would require ASCs to 
meet most of the same proposed emergency prepared-
ness requirements as those proposed for hospitals, 
with two exceptions. CMS proposed that ASCs would 
be required to have policies and procedures that 
include a means of providing information about the 
ASCs’ needs and its ability to provide assistance (such 
as physical space and medical supplies) to the author-
ity having jurisdiction (local, state agencies) or the 
Incident Command Center. 

“However, we are not proposing that these facili-
ties provide information regarding their occupancy, as 
we have proposed for hospitals, since the term `occu-
pancy’’ usually refers to bed occupancy in an inpatient 
facility,” the regulation says. “We are not proposing 
that these facilities provide for subsistence needs for 
their patients and staff.”

CMS acknowledges that a small or rural ASC might 
find it more challenging to meet the proposed require-
ments. “However, we believe these requirements are 
important and small or rural ASCs would be able to 
develop an appropriate emergency preparedness plan 
and meet our proposed requirements with the assis-
tance of resources in their state and local community 
guidance.”

The proposed rule was published in the Federal 
Register on Dec. 27, 2013, and can be accessed at 
http://1.usa.gov/1iu6LFn. You may submit electronic 
comments on this regulation to http://www.regula-
tions.gov. Follow the ‘‘Submit a comment’’ instruc-
tions. 

Comments are being received until 5 p.m. on Feb. 
25, 2014. Refer to file code CMS–3178–P. n


