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Who is liable when drugs are diverted?  
Hospital may pay for theft by contractor

A New Hampshire hospital is fighting 
to have staffing agencies foot most of 
the bill for criminal acts by a contract 

worker, which raises the question of who is 
ultimately responsible for damages caused by 
drug diversion. 

If the offender was provided by a staffing 
agency, does that exonerate the hospital? Are 
they both liable for damages?  The ongoing 
case involving Exeter (NH) Hospital might 
offer guidance eventually, but risk managers 
and legal experts say the answer might never 
be certain.

Technician David M. Kwiatkowski was 
arrested on July 19, 2012, after suspicion that 
he had stolen Fentanyl from patients at Exeter 
Hospital and other facilities. In trying to hide 
his theft, Kwiatkowski infected at least 32 
patients with hepatitis C. (For more details 
about the crime, see the story on p. 63.)

 On July 25, 2012, a class action lawsuit 
was filed on behalf of patients infected with 
hepatitis C at Exeter Hospital. The hospital 
sued Kwiatkowski, the American Registry of 
Radiologic Technologists (ARRT), which cre-
dentialed Kwiatkowski, and four staffing agen-
cies involved with placing him at Exeter and 
other facilities. The hospital contends that the 
staffing agencies should bear most of the cost 
of settlements paid to infected patients.

The ARRT had moved to have Exeter 
Hospital’s complaint dismissed and said that 

the hospital failed to state a claim and that  
Kwiatkowski’s conduct was criminal in nature, 
thus making ARRT not liable for his actions. 
Exeter Hospital refuted the motion and said 
that the ARRT should be held responsible 
because it knew of Kwiatkowski’s actions and 
failed to stop them, which caused patients to be 
infected with hepatitis C.

On May 6, 2014, a federal judge rejected 
Exeter Hospital’s argument that its lawsuit 
against the four staffing agencies should remain 
in state court. U.S. Judge Paul Barbadoro, JD, 
decided the federal court has jurisdiction. In 
addition, a court ruling in the Exeter case so 
far has established that Kwiatkowski was act-
ing outside of his role as a radiology technician, 
and this ruling helps the staffing agencies avoid 
liability.

No easy solution for diversion

No matter how the court rules on the liabil-
ity issue, risk managers still are challenged by 
the need to vet contracted staff for diversion or 
other problems, says Leilani Kicklighter, RN, 
ARM, MBA, CPHRM, LHRM, a patient 
safety and risk management consultant with 
The Kicklighter Group in Tamarac, FL, and 
a past president of the American Society for 
Healthcare Risk Management (ASHRM).

The best strategy might be to treat the con-
tracted staff person as a regular employee, as 
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Editorial Questions
Questions or comments?  

Call Greg Freeman,  
(770) 998-8455.

Executive Summary
Courts are addressing who ultimately is liable for damage to patients when 
drugs are diverted. One court case suggests that hospitals might be respon-
sible even if the drugs were stolen by a contract employee supplied by a 
staffing company.
F The case involves a technician who stole drugs and infected patients with 
hepatitis C. 
F  The hospital sued the staffing agencies and says they should bear most of 
the liability.
F Experts say it is unlikely a hospital would escape all liability in such a case.

far as any background checks and vetting 
procedures, she says. “The contracted staff 
member may not be a user, but may be a 
diverter, so drug testing wouldn’t identify 
that situation,” she says. “It is possible the 
contracted party became a user or diverter 
after their relationship with the contrac-
tor.”

All employees, including those con-
tracted from agencies, should be trained 
in the same policies and procedures, and 
this orientation and subsequent train-
ing should be documented for everyone, 
says R. Stephen Trosty, JD, MHA, 
CPHRM, president of Risk Management 
Consulting in Haslett, MI, and a past 
president of  ASHRM. 

This step will at least show that there 
are clearly delineated policies, that the 
employee received orientation in them and 
has received required updated training. 
This step also would assist with an inspec-
tion by The Joint Commission that looks 
at orientation and training of employees 
and reviews employee files for documenta-
tion. (For more on mitigating liability, see 
story on p. 64. For more on challenges posed by 
drug diversion, see story on p. 64.)

Take charge: Vet contractors

Drug diversion usually doesn’t involve 
denying a patient needed medication, 
says Yale H. Bohn, JD, until recently vice 
president and general counsel at Princeton 
(NJ) Healthcare System. After 10 years 
at the hospital, he is special counsel with 
Pepper Hamilton in Princeton, NJ. 

At his former hospital, like most oth-
ers, drug diversion was more likely to 
involve theft from the facility’s drug stor-
age and supply chain, along with staff 
taking extra medication not used by the 
patient.

“Taking it directly from the patient 

who needs it does elevate the seriousness 
of the problem, because you immedi-
ately harm the patient or interfere with 
proper treatment,” Bohn explains. “That 
is as opposed to a staff member’s diver-
sion and abuse possibly leading to some 
patient harm.”

Risk managers should encourage a 
culture that has no tolerance for diver-
sion and which guarantees a dramatic 
response from management, Bohn says. 
“Employees need to know that this is 
important, and that they are going to 
be watched,” he says. “You have to deal 
severely with the person when drug 
diversion is discovered. You can’t just 
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give someone a slap on the wrist.”
Trosty says employees must understand 

to report employees whom they suspect 
of stealing drugs. This reporting must be 
strictly confidential and must be protected 
while an investigation is being conducted, 
he says. The risk manager should lead 
the investigation, Trosty suggests, but at 
a minimum should be notified of reports 
and the investigation results, he says. 

Hard to avoid liability

Bohn doubts that hospitals will get 
much traction with saying that a staffing 
agency should bear most or all liability for 
drug diversion by a contract worker. 

“The courts are going to say you have 
responsibility for a v ulnerable population, 
and that gives you a duty of care that is 
higher than your normal duty of care to 
another person,” Bohn explains. “So if you 
bring in a contracted physician or staff 
member, that person has to go through 
the same credentialing process as any other 
member of your staff. I was never com-
fortable with a contract agency doing that 
for us.”

Hospitals that make a good faith effort 
to vet contracted staff and don’t rely on 
the staffing agency’s assurance will have 

a strong argument for avoiding liability 
from a rogue employee, Bohn says. “If the 
hospital doesn’t do all those things, the 
hospital should be liable, and I think the 
courts would agree,” he says.

Hospitals will find it difficult to escape 
liability in a drug diversion case that causes 
patient harm, says Effie D. Silva, JD, 
partner with the law firm of McDermott 
Will & Emery in Miami. In addition civil 
lawsuits, they can be accused of failing to 
comply with state statutes and regulations 
regarding controlled substances, and fail-
ure to guard against tampering and theft.

“These are the negligence claims that 
hospitals need to keep in mind when deal-
ing with staffing agencies, some of which 
are giving the green light to folks who are 
terribly addicted and manage to have their 
history not follow them,” Silva says.

Court records have established that, in 
some instances, the staffing agencies knew 
of Kwiatkowski’s drug diversion but did 
not act to warn others or bar him from 
employment, but that inaction still does 
not establish liability, Silva explains.

Hospitals should consider beefing up 
their oversight of staffing agencies, per-
haps requiring proof of any complaints 
against a staff person, insisting on drug 
testing by the agency, or even hiring a 

separate human resources administrator 
to oversee staffing agencies, she suggests. 
“The ruling should be a shock to hospitals, 
telling them that even if you have a solid 
program for investigating employees and 
addressing drug diversion, you might have 
to police or regulate these staffing agencies 
that come into your controlled environ-
ment,” Silva says. “Do you want to spend 
the money now or later, when you have 
a claim related to diversion?” (For more 
information on this topic, see our publisher’s 
award-winning Hospital Report blog at 
http://bit.ly/1l0PViV.)
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• Yale H. Bohn, JD, Special Counsel, 
Pepper Hamilton, Princeton, NJ. Telephone: 
(609) 951-4112. Email: bohny@pepper-
law.com.

• Leilani Kicklighter, RN, ARM, MBA, 
CPHRM, LHRM, The Kicklighter Group, 
Tamarac, FL. Telephone: (954) 294-8821. 
Email: lkicklighter@kickrisk.net.

• Effie D. Silva, JD, Partner, McDermott Will 
& Emery, Miami. Telephone: (305) 329-
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Tech stole Fentanyl, gave patients hepatitis C

The case that has sparked debate over 
liability when drugs are diverted 

involved a contracted technician who stole 
pain medication from patients and gave 
some of them hepatitis C.

David M. Kwiatkowski, 34, pleaded 
guilty in 2013 to eight counts of obtaining 
controlled substances by fraud and eight 
counts of tampering with a consumer 
product, according to an announcement 
by U.S. Attorney John P. Kacavas, JD.

During the plea hearing, Kwiatkowski 
said that he had been employed as a 
healthcare technician in Michigan 
between 2003 and 2007. Beginning in 
November 2007, he became a “travel-
ing technician,” working through various 
placement agencies at medical facilities 

in New York, Pennsylvania, Maryland, 
Arizona, Kansas, Georgia, and New 
Hampshire.

Kwiatkowski admitted that, in June 
2010, he became aware that he was 
infected with the hepatitis C virus. 
Kwiatkowski admitted that while 
employed as a healthcare technician 
at Exeter Hospital in 2011 and 2012, 
he devised a scheme to divert and steal 
Fentanyl for personal use and abuse. 
Kwiatkowski admitted that he would 
surreptitiously take syringes of Fentanyl 
prepared for patients, inject himself with 
the drug, and refill the syringes with saline, 
which caused the syringes to become 
tainted with his infected blood. He then 
replaced the tainted syringes for use on 

unsuspecting patients. Consequently, 
instead of receiving the prescribed dose 
of Fentanyl together with its intended 
anesthetic effect, patients actually received 
saline that was tainted with the same strain 
of hepatitis C carried by Kwiatkowski. 

Kwiatkowski also admitted that he 
engaged in this conduct at several other 
hospitals, including Hays (KS) Medical 
Center and Johns Hopkins University 
Hospital in Baltimore, MD. His conduct 
initially came to light after several unex-
plained cases of hepatitis C were detected 
at Exeter Hospital in May 2012. 

As part of the public health investiga-
tion of this hepatitis C outbreak, at least 
32 patients who were treated at Exeter 
Hospital, six patients from Hays Medical 
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Center, six patients from Johns Hopkins, 
and one who was treated at the VA 
Medical Center in Baltimore, have been 

found to have a strain of hepatitis C that 
has been genetically linked to the strain 
carried by Kwiatkowski. 

Kwiatkowski was arrested on July 19, 
2012, pled guilty to all 16 charges, and he 
was sentenced to 39 years in prison.  F

Drug diversion a chronic problem for hospitals

Drug diversion is a longstanding 
problem for hospitals and can take 

many forms, says Leilani Kicklighter, 
RN, ARM, MBA, CPHRM, LHRM, 
a patient safety and risk management 
consultant with The Kicklighter Group 
in Tamarac, FL, and a past president of 
the American Society for Healthcare Risk 
Management (ASHRM) in Chicago.

 Safeguarding the hospital’s own drugs 
isn’t enough. Often patients come in with 
their own controlled substance medica-
tions prescribed by their physician, which 
can be stolen by a staff member, con-
tracted or employed, she notes. 

In addition to all the other concerns 

with drug diversion, a compliance issue 
can arise if the hospital charges for medi-
cations that weren’t provided.

“I once had an issue when the husband 
and wife were sharing an access card to the 
drug dispensing machine, giving patients 
saline and diverting the drugs,” Kicklighter 
recalls. “We had to review all records over 
previous six months and back out charges 
for any controlled substance ordered since 
we were not sure who got the actual drug 
and who didn’t. This fell under guidance 
of the compliance officer in conjunction 
with risk management.”

Kicklighter recalls another situation 
in a surgery center where a nurse with 

chronic pain stole blank prescriptions 
pads from where they were locked in 
the medication room. That central 
lockup was the first fault, she says, 
because anyone authorized to prescribe 
controlled drugs should be responsible 
for their own prescription pads by 
keeping them locked up and under 
their own care, control, and custody.

“Random drug screens is one way to 
deal with this issue, but that is fraught 
with all sorts of issues if not imple-
mented and applied appropriately and 
randomly applied and may not identify 
those who are diverting, not to mention 
the additional cost.”  F

Contract language might help avoid diversion liability

Carefully constructed contract lan-
guage might help shift some liability 

to the staffing agency when contracted 
employees divert drugs or otherwise 
harm patients, says R. Stephen Trosty, 
JD, MHA, CPHRM, president of Risk 
Management Consulting in Haslett, MI, 
and a past president of the American 
Society for Healthcare Risk Management 
in Chicago. 

Trosty suggests that the contract 
should include these points:

• It is the responsibility of the contrac-
tor agency to do vesting of employees.

• The agency must adhere to the usual 

and customary standards for vetting.
• The agency indemnifies the hospital 

for any and all actions or lack of actions 
taken by employee that results in liability 
or an allegation of malpractice.

• Any money paid out by hospital in a 
settlement or litigation arising from such 
acts or lack of action shall be reimbursed 
to the hospital.

• The agency shall pay for the defense 
of employee in any legal action or reim-
burse the hospital for said expense.

The hospital also can require that 
certain policies and procedure will be fol-
lowed in vetting employees, and these will 

be jointly agreed to by the hospital and the 
contractor, although the contractor can 
adhere to a more intense or demanding set 
of vetting standards.

“There also could be some consider-
ation given to idea of having employees 
bonded, but I do not know how this 
would be received. However, it could help 
in this type of instance,” Trosty says. “It 
also could be another way of allowing hos-
pital and contractor to learn if is a problem 
with an employee if he or she cannot be 
employee bonded. This could be a red flag 
that a problem exists with this employee 
that did not allow them to be bonded.”  F

Case could offer new defense strategy in med mal

A ruling in a Texas malpractice case 
could offer defense attorneys a new 

avenue of argument with any lawsuit alleg-
ing that nurses did not properly act on the 
information they learned from observing 
the patient.

The ruling came in the lawsuit against 

The Methodist Hospital in Houston, 
TX, in which a patient’s family alleged 
that nurses failed to recognize that the 
symptoms and test results they observed 
indicated he was experiencing heparin-
induced thrombocytopenia (HIT). The 
hospital responded that the nurses were 

not obligated to make a medical deter-
mination from the findings, but rather to 
pass them on to a physician to make that 
decision.

In the recent court decision, the judge 
sided with the hospital and said the 
nurses’ responsibility was to pass on the 



July 2014 / Healthcare Risk Management ® 65

Executive Summary
 
A ruling in medical malpractice case could offer a new defense strategy. A 
Texas court established that nurses are not required to make medical conclu-
sions.
F The case involves a hospital sued by a patient who claims the clinical did 
not recognize a serious medical issue, despite having data to do so.
F The plaintiff alleges that the nurses should have known what the information 
meant and acted accordingly.
F Defense attorneys might cite the ruling in cases involving nursing judgment.

information to physicians and not to 
diagnose the condition. Having them 
do as the plaintiff expected mounted 
to them engaging in “the unauthor-
ized practice of medicine by making 
a medical diagnosis,” the judge wrote. 
“Anything that could be characterized 
as the practice of medicine is expressly 
excluded from the scope of profes-
sional nursing.…” (See the story on p. 
66 for more information on the facts of 
the case.)

Case will be cited often

Though the case technically applies 
only in Texas, the ruling was noticed 
immediately by defense attorneys 
nationwide eager to make the same 
argument in similar cases hinging 
on the judgment of nurses. But one 
plaintiff’s attorney cautions that it is 
not a foolproof defense. 

Defense attorneys in Texas, and 
probably other states, are going to 
cite the case often, says Jeffrey M. 
Kimmel, JD, a partner with the law 
firm of Salenger, Sack, Kimmel & 
Bavaro in New York City. “For every 
nursing case, they’re going to say that 
it was a medical decision and not a 
nursing decision,” Kimmel says. “This 
case hands them that defense, and 
they’re going to run with it.”

Kimmel recently tried a case with 
similar allegations, and he says the 
Methodist v. German defense would 
not have defeated his claims that 
nurses should have acted on their 
knowledge of the patient.

“The court really overreached in 
trying to explain why it ruled in favor 

of the hospital,” Kimmel says. “They 
didn’t have to go so far as to say the 
nurses didn’t commit malpractice. I 
think they did. But defense attorneys in 
Texas are going to cite this case hun-
dreds of times.”

Kimmel notes that in all states, the 
expectations of nurses is the same as 
the court described in the Methodist v. 
German opinion: It is their responsibil-
ity to recognize the signs and symptoms 
of diseases and then bring that infor-
mation to the attention of doctors, who 
will make the medical decision.

However, the law does not let nurses 
off the hook once they have reported 
the information. In all states, if nurses 
think that doctors are not respond-
ing adequately or appropriately to the 
information given them, the nurses are 
obligated to follow the chain of com-
mand with their concerns. That step 
might mean going to the head of the 
department, the director of nursing, or 
any other authority figure who could 
intervene, Kimmel says. 

“Is that making a medical decision 

when they are not doctors?” Kimmel says. 
“In New York the answer is no, because the 
standard is clear that the nurses need to take 
this action when the doctor’s actions are 
clearly contraindicated.”

In Kimmel’s opinion, the nurses at 
Methodist could have been held responsible 
not for failing to originally diagnose HIT, 
but for failing to go over the head of the 
treating physician when he did not make 
the diagnosis that they thought was the 
obvious conclusion. However, he notes that 
the court did not even have to address that 
issue. It could have dismissed the case on 
proximate cause grounds, because there was 
no clear evidence that the patient’s condi-
tion was HIT and not similar problems, he 
says.

The ruling seems to lower the stan-
dard of responsibility for nurses in Texas, 
Kimmel says, but courts all over the country 
are not likely to take the same approach to 
nursing judgment as the Texas court. Even 
though nurses cannot make medical diag-
noses, it is obvious that they can interpret 
the signs and symptoms of distress, he says.

“I have a case now with a brain-damaged 
baby, in which the baby’s head was stick-
ing out of the birth canal, and the doctor 
couldn’t deliver the baby, couldn’t push the 
baby back in, and didn’t order a caesarian 
section for two hours,” he says. “Our argu-
ment is that the nurses have delivered more 
babies than the doctors, and the nurses 
know when it is oxygen-deprived and the 
baby is in distress.”

In that case, Kimmel says the nurses 
should have gone over the head of the 
attending physician to someone who could 
intervene and get the baby out quickly. 

“It’s basic common sense that nurses 
understand medicine and can come to their 
own conclusions, but that doctors have the 
obligation to make the actual diagnosis,” he 
says. “This case muddies the water in a way 
that was not needed.”

Source

• Jeffrey M. Kimmel, JD, Partner, Salenger, 
Sack, Kimmel & Bavaro, New York City. 
Telephone: (212) 267-1950. E-mail: jkim-
mel@salsack.com.  F

... the judge said 
the nurses’ 

responsibility 
was to pass on 

the information 
to physicians...
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Methodist Hospital case involve nurse conclusions

Methodist Hospital v. German is a 
Texas malpractice case that ques-

tioned whether nurses should be expected 
to draw medical conclusions from their 
observations, in addition to passing them 
on to physicians. 

 John German, then a 32-year-
old mechanic, was admitted to The 
Methodist Hospital in Houston, TX, 
for surgery to correct a congenital heart 
defect. During the surgery, Mahesh 
Ramchandani, MD, committed a serious 
error by puncturing German’s healthy 
mitral valve, according to the court’s 
written opinion. The puncture resulted in 
a condition known as acute mitral valve 
regurgitation, which caused blood to flow 
backward through the heart and which 
would have been fatal if left untreated.

Ramchandani attempted to repair 
the valve during this surgery by sutur-
ing it, but a variety of serious medical 
conditions over the following two days 
indicated that the attempted repair was 
not successful. Over eight days begin-
ning with his original surgery, German 
experienced, among other things, cardiac 
distress, multi-system organ failure, 
life-threatening bleeding, and low blood 
pressure. He required multiple blood 
transfusions, prompting the doctors 
to artificially elevate his blood pres-
sure through the use of drugs known as 
vasopressors. German also experienced 
a significant decline in his blood platelet 
count, weak pulses, and other signs of 
blood clotting in his extremities.

At trial, German’s expert witness tes-
tified that these symptoms could indicate 
a rare adverse reaction to heparin called 

heparin-induced thrombocytopenia 
(HIT). But German’s expert conceded 
that these symptoms were also consistent 
with the numerous surgical interventions 
and medications that had been admin-
istered, and some of German’s doctors 
testified that at the time of treatment 
they believed the symptoms were caused 
by factors other than HIT. 

The treating doctors testified with-
out contradiction at trial that German 
would have died without these surgical 
interventions. Unfortunately, the doc-
tors could not restore circulation to his 
extremities, and German later underwent 
surgery to amputate his left leg above the 
knee, all of his fingers, and part of his 
right foot, along with the toes.

German filed a medical malpractice 
lawsuit against his treating physicians 
and Methodist. He settled all of his 
claims against the doctors, and he pro-
ceeded to trial solely against Methodist 
on a theory that he had HIT, that it 
was preventable, and that the negligent 
failure to prevent it resulted in his ampu-
tations. German alleged that Methodist 
was liable for the negligence of its car-
diovascular ICU nurses who failed to 
recognize the signs and symptoms of 
HIT and failed to alert the doctors to 
these conditions. In addition, German 
alleged that Methodist negligently failed 
to train its cardiovascular ICU nurses 
about HIT. 

The jury found that Methodist was 
negligent and acted with malice, and it 
awarded $7.1 million to German on his 
claims against Methodist.

 Texas Court of Appeal Justice 

Michael Massengale, JD, determined 
that the award was incorrect, saying 
“we find no evidence that the nurses 
failed to fully discharge their duties to 
accurately and completely document the 
patient’s signs, symptoms, and responses. 
Accordingly, the only possible remaining 
theories upon which the jury could have 
concluded that the nurses failed to satisfy 
the nursing standard of care are the pos-
sibilities that the nurses’ duty to report 
information included the duty to identify 
trends in that information or to verbally 
communicate particular information at a 
particular time.”

The opinion goes on to state that 
“the proposed standard of care effectively 
required the nurses to engage in the 
unauthorized practice of medicine by 
making a medical diagnosis. Anything 
that could be characterized as the prac-
tice of medicine is expressly excluded 
from the scope of professional nursing in 
Texas as defined by the Nursing Practice 
Act. ... The nurses had no legal duty to 
draw any conclusion from their observa-
tions about the patient’s signs, symp-
toms, and responses that would have 
required a medical diagnosis.” 

The judge makes clear that the rul-
ing does not mean that a nurse has no 
duty to recognize and appropriately 
report or otherwise act on the signs and 
symptoms of a dangerous allergic reac-
tion. However, “Texas law specifies that 
it is the doctor, not the nurse, who draws 
medical conclusions from the informa-
tion observed and reported by the nurse.”

The full court opinion can be found 
online at http://tinyurl.com/k36co5s.  F 

HIEs can threaten privacy and security 

Health information exchanges 
(HIEs) are one of the latest efforts 

to improve patient safety and quality, 
enabling providers to share patients’ medi-
cal information technology to coordinate 
care. 

The exchanges promise to offer many 
benefits both to providers and to patients, 
but they also can lead to violations of 
the Health Insurance Portability and 
Accountability Act (HIPAA) and other 
security issues.

There are many varieties of HIEs, but 
most use either a “centralized” model or a 
“federated” model, explains Holly Carnell, 
JD, an associate with the law firm of 
McGuireWoods in Chicago. In the cen-
tralized model, the HIE acts as a central 
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data repository for participating providers. 
In the federated model, the data remains 
in the computer systems of the individual 
providers, and the HIE facilitates requests 
and transmissions of information.

The security and privacy concerns stem 
from the fact that in an HIE a hospital’s 
patient information will be accessible to a 
much larger group of entities than before 
joining the HIE, Carnell explains. With 
more access comes more risk.

“This means that the risk manager 
has to educate the organization’s internal 
stakeholders about the change in risk 
profile,” she says. “In general there is not a 
lot of flexibility in changing the risk alloca-
tion in the HIE agreement. So you have 
to explain that along with all the benefits, 
here’s how HIE participation changes the 
risk we’re operating with.”

In addition to having your own 
patients’ data more accessible, the hospital 
is taking on responsibility for protecting 
the data obtained from other HIE partici-
pants, Carnell says. If your hospital were 
responsible for a data breach, you could 
be liable for not just the normal costs of a 
breach but possibly any costs incurred by 
the hospital where the data originated.

The HIPAA compliance concerns are 
the same with information in an HIE as 
they are within your own organization, 
Carnell explains. Data must be protected 
the same way, and the release of data is 
governed by the same criteria. The volume 
and the comingling of data with other 
organizations are what ups the ante.

Educate patients about HIEs

Carnell also cautions that a hospital 
must be careful about communicating the 
HIE participation to patients. Patients are 
more sensitive to privacy issues than in the 

past, and some might not respond well to 
the idea of sharing their information with 
other providers. Patients who don’t trust 
the security of the HIE can complain to 
the Office of Civil Rights, which will only 
cause headaches for hospital administra-
tors.

Risk managers should ensure that 
notification of HIE participation is fully 
explained to patients through direct 
conversations, posters, and other public 
notices, says John C. Saran, JD, also 
an associate with McGuireWoods in 
Chicago.

“This is not something you want to be 
just another paper hidden in the packet 
of admission forms,” he says. “Patients 
need to understand the benefits of HIE 
participation, how it could help them, and 
the safeguards in place to protect their 
privacy.”

The type of HIE participants also 
affects the risk exposure, Saran notes. Your 
hospital might be a large organization 
or part of a health system that has a rock 
solid HIPAA compliance program, but 
other HIE participants might be smaller 
hospitals or physician practices that do not 
have the same resources or dedication to 
compliance.

“They have the same access rights as a 
major health system, but they can be weak 
links in the chain,” Saran says. 

Assessing the trustworthiness of other 
participants should be one step in decid-
ing to join an HIE, Carnell says. The risk 
might be managed by getting involved 
with the HIE administration, such as 
sitting on a compliance committee, but 
in some cases that will not be enough to 
alleviate worries about taking on the risks 
from other participants.

“This can be where the risk manager 
has to tell people there is a hard decision 
to be made,” Carnell says. “Leadership 
should know that there are these weak 
links in the chain and decide whether the 
benefits of participation outweigh the 
risks.”

Sources

 • Holly Carnell, JD, Associate, 
McGuireWoods, Chicago. Telephone: 
(312) 849-3687. Email: hcarnell@mcguire-
woods.com.

• John C. Saran, JD, Associate, 
McGuireWoods, Chicago. Telephone: 
(312) 849-8166. Email: jsaran@mcguire 
woods.com.   F

EXECUTIVE SUMMARY

Participating in a health information exchange (HIE) brings the potential for 
violations of HIPAA. Risk managers should assess security issues when consid-
ering HIE participation.
F HIE participation exposes patient information to a number of providers who 
must be trusted to protect it.
F Some providers might not have HIPAA compliance programs as robust as 
your own.
F Patients should be fully educated about the HIE to avoid resistance and 
complaints.

HEN programs report better safety, fewer adverse events

Member hospitals participating in the 
Department of Health and Human 

Services’ (HHS’) Hospital Engagement 
Network (HEN) have made significant 
improvements in patient safety and saved 

15,000 lives, prevented 560,000 patient 
injuries, and saved $4 billion in healthcare-
related spending.

In addition HEN participants pre-
vented 23,105 harmful or undesirable 

hospital-related events and readmissions, 
according to data released by the Centers 
for Medicare and Medicaid Services 
(CMS). More than 3,700 hospitals are 
operating within 26 HENs at the hospital 
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system, state, regional, or national level. 
The goal of the networks is to help 

identify solutions already working and 
disseminate them to other hospitals and 
providers.

HENs develop learning collabora-
tives for hospitals, provide a wide array 
of initiatives and activities to improve 
patient safety, conduct intensive training 
programs to help hospitals make patient 
care safer, and provide technical assistance 
to help hospitals achieve quality measure-
ment goals. (More information about HEN 
is available online at http://tinyurl.com/
me676qr.)

UHC, a hospital consortium in 
Chicago, was selected in 2010 to serve as 
an HEN. Data from UHC’s Clinical Data 
Base/Resource Manager indicate that 
since 2010, more than 90 UHC HEN 
participants avoided harmful events and 
their associated costs by reducing readmis-
sion rates and the incidence of hospital-
acquired infections, which resulted in 
shorter hospital stays, fewer hospital visits, 
and better-quality care, says Cathleen 
Krsek, MSN, MBA, RN, FAAN, senior 
director of quality operation with the 
UHC HEN in Chicago.

To achieve the improvements, UHC’s 
HEN members have spent the last three 
years implementing performance improve-
ment strategies to meet two primary 
goals of the initiative: reducing hospital-
acquired conditions by 40% and hospital 
readmissions by 20% by the end of 2014. 

“I think it’s been successful because 
of the focus on these adverse events with 
our members,” Krsek says. “These are 
issues that they have been working on for 
a long time, but the added focus and the 
targeted data we have presented to them 
has brought it to the forefront of their 
priorities.”

UHC HEN members have decreased 
Medicare 30-day all-cause readmission 
rates by 6.3% and have seen significant 
reductions in the incidence of adverse drug 
events, device-related infections, injuries 
related to falls and immobility, obstetrical 
adverse events, and surgical site infections. 
Participating hospitals also have imple-
mented successful patient engagement 

programs that have personalized patient 
experiences and have established new data 
structures and proactive processes to help 
keep patients from returning to the hospi-
tal, Krsek says.

Member hospitals have credited their 
successes to the improvement collabora-
tives, educational sessions, and conferences 
offered by UHC, as well as the oppor-
tunities UHC provides for networking 
with other members and learning about 
hundreds of case studies and healthcare 
improvement stories. 

“Risk managers get involved when the 
issues being addressed include a sentinel 
event, such as a fall with a severe injury,” 
Krsek says. “Quality leaders usually lead 
the efforts that come out of the HEN.”

Krsek says the success of UHC’s HEN 
is due in part to UHC’s Performance 
Intelligence program, which offers an 
extensive suite of performance solutions to 
academic medical centers and their com-
munity hospital partners nationwide.

Similar positive results are being 
reported from hospitals that are part of  
the HEN of VHA, which is a national 
network of not-for-profit health care 
organizations based in Irving, TX. VHA 
recently announced that the 182 hospitals 
participating in its HEN have achieved 
significant improvements in patient safety 
and quality care. 

HEN participants strive to improve 
their performance by 40% in specific areas, 
and VHA’s HEN hospitals have met or 
exceeded that improvement goal in two 
areas of focus. They are making strong 
progress in four other areas of focus. These 
are the achievements so far:

• catheter-associated urinary tract 
infections: 31% decrease for an aggregate 
measure of two indicators;

• central line associated bloodstream 
infections (CLABSI): 40% decrease for 
an aggregate measure of four indicators;

• early elective delivery (EED): 78% 
decrease for an aggregate measure of two 
indicators;

• falls: 30% decrease for an aggregate 
measure of six indicators;

• pressure related ulcers (PrU): 39% 
decrease for an aggregate measure of six 
indicators;

• surgical site infections (SSI): 39% 
decrease in abdominal hysterectomy stan-
dardized infection ratio (SIR). 

VHA’s HEN results are based on 
April 2014 data and confirmed by the 
Partnership for Patients evaluation con-
tractor, explains Keith Kosel, PhD, 
MHSA, MBA, vice president and pro-
gram director for VHA’s HEN. The 
evaluation contractor used measures with 
at least 60% of VHA’s HEN hospitals 
reporting data. 

“It is gratifying to see the results our 
HEN hospitals are achieving, and it builds 
on our long-standing commitment to help 
hospitals improve their performance,” 
Kosel says. “We hope that our overall 
network’s results inspire hospitals that are 
not currently in a Hospital Engagement 
Network to join.”

VHA’s HEN has provided more 
than 4,000 individualized performance 
improvement coaching sessions and 
1,000 on-site visits to help its network 
of hospitals work through any obstacles 
to improvement, Kosel says. In addition, 

Executive Summary
Hospitals participating in Hospital Engagement Networks (HENs) are 
reporting improvements in patient safety and decreases in falls and adverse 
events.
F The program is sponsored by the Department of Health and Human 
Services’ (HHS’) Center for Medicare and Medicaid Innovation.
F Twenty-six organizations and 3,700 hospitxsals nationwide participate 
in the program.
F  Participating hospitals have avoided 15,000 deaths.
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VHA has hosted more than 200 educa-
tional events that have attracted more than 
13,500 participants.

For the future, the goals for VHA’s 
HEN include:

• a continued focus on hospitals’ front-
line staff through VHA’s Rapid Adoption 
Networks, a proprietary improvement 
framework to drive reductions in patient 
harm;

• increased focus on creating a culture 

of accountability from leadership to the 
frontline staff within hospitals to enhance 
patient safety;

• implementation of a patient/com-
munity awareness campaign to educate 
expectant mothers and their communities 
on the health benefits of full-term preg-
nancies to reduce the demand for early 
elective delivery;

• increased efforts to strengthen patient 
and family engagement through collabora-

tion with nationally recognized experts.  
Sources
• Keith Kosel, PhD, MHSA, MBA, Vice 
President & Program Director, Health 
Engagement Network, VHA, Irving, TX. 
Telephone: (972) 830-000. Email: kkosel@
vha.com.

• Cathleen Krsek, MSN, MBA, RN, FAAN, 
Senior Director of Quality Operations, 
Health Engagement Networks, 
UnitedHealthcare, Chicago. Phone: (312) 
775-4238. Email: krsek@uhc.edu.   F

Tactics needed more than best practices

One lesson that came out of UHC’s 
Health Engagement Network 

(HEN) is that hospital administrators and 
also front-line personnel might have heard 
enough about that old quality chestnut 
called “best practices.”

UHC is a hospital consortium in 
Chicago. In working with member hospi-
tals to address patient falls, adverse events, 
and other quality improvement measures, 
the participants told UHC leadership that 
they need more specific guidance, says 

Cathleen Krsek, MSN, MBA, RN, 
FAAN, senior director of quality opera-
tion with the UHC HEN in Chicago.

“The big message we have been hear-
ing from our members is that they don’t 
need to hear the best practices anymore 
because they know what they are,” Krsek 
says. “They need more help with culture, 
accountability, and leadership to make 
sure that these best practices happen 
every day for every patient.”

In response, the UHC HEN is 

conducting educational sessions those 
requested topics.

“They’re right that people know the 
best practices but don’t always employ 
them,” Krsek says. “They may be look-
ing for shortcuts, or administration gets 
in the way. For whatever reason, they 
don’t always do what they should. It’s the 
same way everyone knows to sanitize their 
hands when entering a patient room, but 
we have to find out why they don’t always 
do it.”  F

Readmitted patients more likely to die

Patients released from one hospital 
and readmitted to another within 

30 days are more likely to die within the 
next month than those readmitted to the 
same hospital, according to a study from 
Canada.

Researchers analyzed data from about 
200,000 patients who were readmitted 
to 21 hospitals in the Toronto 2area. 
About 20% were readmitted to a different 
hospital than the one they recently left. 
The study was published May 1 in the 
Canadian Medical Association Journal.

The death rates after 30 days were 19% 
for those readmitted to the same hospital 
and 22% percent for those readmitted 
to a different hospital. Patients readmit-
ted to a different hospital tended to be 
older and to have more health problems, 
but the increased risk of death remained 
after the researchers accounted for these 
factors, according to the study led by 
John Staples, MD, a physician with the 
Institute for Clinical Evaluative Sciences 
in Toronto.

While the study found an association 

between higher death rates for patients 
and readmission to a different hospital 
within a month after discharge, it did not 
prove a cause-and-effect relationship.

“One interpretation of these findings is 
that alternative-hospital readmission can 
compromise patient safety,” Staples said in 
announcing the results. ““Yet it’s also pos-
sible that these findings reflect the greater 
burden of illness among alternative-hos-
pital patients, particularly if that burden 
of illness wasn’t fully captured in the data-
bases we used.”   F

Free app helps physicians reduce risk

Physicians Practice, the practice manage-
ment resource for physicians and medi-

cal office staff, has released the latest issue of 
its free tablet application, available from the 
App Store. This issue includes advice from 
peers and practice management experts to 

help physicians reduce risk and improve 
efficiency in their day-to-day operations, 
according to an announcement by UBM 
Medica US in Norwalk, CT.

According to results from UBM 
Medica’s 2013 Great American Physician 

Survey, one-third of the respondents have 
been sued for malpractice, and one-fifth 
have been threatened with a lawsuit. 

To help doctors mitigate their risk of 
being sued, this issue of the Physicians 
Practice tablet app provides tips on taking 
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a proactive approach to malpractice risk in 
“Avoiding Common Malpractice Pitfalls.” 
The article is accompanied by pointers to 
improve patient communication and advice 
from an insurance expert on the factors driv-

ing malpractice suits in 2014.
Also included are results from Physicians 

Practice’s annual Fee Schedule Survey, the 
only national examination of how much 
physicians are paid for common services by 

payers. 
Other topics featured in the issue include 

technology mistakes that put practices at risk 
of violating the Health Insurance Portability 
and Accountability Act (HIPAA).  F 

Comments during procedure recorded on cell phone
— Patient says staff members were mocking him

A patient underwent a colonoscopy last 
year during which he says he was 

mocked by staff members who said he had 
syphilis and discussed firing a gun up his 
rectum, according to Courthouse News 
Service.1 On the ride home with his wife, 
the patient determined that he had acci-
dentally left on his phone after recording 
postoperative instructions, the news report 
said. They said they listened in disgust to 
the recording. 

The patient claims that comments from 
the OR staff included comments on the 
amount of anesthetic needed. The patient 
also claims comments were made about 
his being “a big wimp” and that another 
physician “would eat him for lunch.” He 
says one staff members said that “after 
five minutes of talking to you in pre-op I 
wanted to punch you in the face and man 
you up a little bit.” Staff members also 
commented on the patient attending a col-
lege that was once a women’s college and 
speculated that the patient was gay, the 
patient claims.

A staff member also said the patient 
was a “retard” for looking at an IV place-
ment that he earlier said makes him pass 
out, he claims. The patient says com-
ments were made regarding an irritation 
on his penis and that a medical assistant 
touched his penis during the procedure. 
The patient claims the doctors also talked 
about “misleading and avoiding” him after 
the procedure. One staff member said she 
would make a note in the medical record 
that the patient had hemorrhoids, even 
though he didn’t, the claim says.

The patient seeks $1 million in com-
pensatory damages and $350,000 in puni-
tive damages for defamation, infliction of 
emotional distress, and illegally disclosing 

his health records. 
Comments made during a surgical 

procedure can be more than unprofes-
sional or even libelous; they can be a 
distraction that causes safety issues which 
negatively impact the patient’s outcome, 
say sources. “If there is a negative out-
come, and others can argue or show that 
was due to lack of attention being paid to 
the procedure or the patient, it can have 
a liability impact by creating or increas-
ing liability,” says Stephen Trosty, JD, 
MHA, ARM, CPHRM, president of 
Risk Management Consulting in Haslett, 
MI, and a past president of the American 
Society for Healthcare Risk Management 
(ASHRM). 

Trosty shares this example: At a 
medium-sized hospital in Ohio, there was 
talking and joking in the OR that dis-
tracted the anesthesiologist and surgeon, 
who missed monitoring the patient. The 
patient had a problem with the anesthesia 
and ended up in a permanent vegetative 
state. “This resulted in a horrific patient 
outcome and a very large judgment against 
the hospital and physician,” Trosty says.

Michelle Feil, MSN, RN, senior 
patient safety analyst at the Pennsylvania 
Patient Safety Authority in Plymouth 
Meeting, PA, says, “When human beings 
are distracted from a primary task, one of 
two things will occur: He or she will have 
a delay in resuming the primary task, or 
they will commit an error.”

A leading international researcher on 
distraction in healthcare says there have 
been multiple serious safety incidents in 
United Kingdom ORs in which distrac-
tion played a role, including a surgeon 
doing the wrong anastomosis in a colorec-
tal case and one entirely forgetting to do 

part of a procedure. “Being distracted was 
one of many contributing factors in these 
cases,” says Nick Sevdalis, PhD, senior 
lecturer in the Faculty of Medicine, 
Department of Surgery & Cancer, 
Imperial College London. “From what 
we know, I would say extraneous talk-
ing, i.e. discussions that have nothing to 
do with the patient on the table, tend to 
distract the surgeon and the wider OR 
team. This may be harmless in most 
cases, but on occasion reduced concen-
tration and focus can reduce safety checks 
during cases and thus result in potential 
increase to risks to the patient.” 

The Pennsylvania Patient Safety 
Authority recently released a report  in 
which the authors said distraction is a 
threat to patient safety in the OR.2  An 
analysis of reported events from January 
2010 through May 2013 found 304 
reports of OR events in which distrac-
tions and/or interruptions were contrib-
uting factors.

 “The types of events we are see-
ing most frequently reported to the 
Pennsylvania Patient Safety Authority 
that involve distraction in the OR are 
incorrect counts and specimen handling 
problems,” Feil says. “But there have 
been reports of distractions contribut-
ing to serious events ranging from 
wrong-side surgery, to failure to notice a 
significant loss of evoked potential from 
a patient’s arm during spinal surgery, to 
transfusion of the wrong blood to the 
wrong patient.”

Reference

1. Abbott R. Unconscious patient says doc-
tors mocked him. Courthouse News Service. 
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COMING IN FUTURE MONTHS

n When to use alternative risk 
financing 

n Who’s covering for you on week-
ends?

 n The role of the risk manager in 
litigation

n Infant abductions: Hospitals go-
ing too far? 

CNE OBJECTIVES 

Upon completion of this edu-
cational activity, participants 

should be able to:
• describe the legal, clinical, 

financial and managerial issues 
pertinent to risk management;

• explain the impact of risk man-
agement issues on patients, 
physicians, nurses, legal coun-
sel and management;

• identify solutions to risk man-
agement problems in healthcare 
for hospital personnel to use in 
overcoming the challenges they 
encounter in daily practice.

CNE INSTRUCTIONS 

N urses participate in this 
CNE program and earn 

credit for this activity by follow-
ing these instructions. 

1. Read and study the activity, us-
ing the provided references for 
further research.

2. Scan the QR code below, or 
log on to www.cmecity.com 
to take a post-test; tests can 
be taken after each issue or 
collectively at the end of the se-
mester. First-time users will have 
to register on the site using 
the 8-digit subscriber number 
printed on their mailing label, 
invoice or renewal notice. 

3. Pass the online tests with a 
score of 100%; you will be al-
lowed to answer the questions 
as many times as needed to 
achieve a score of 100%. 

4. After successfully completing the 
last test of the semester, your 
browser will be automatically 
directed to the activity evalua-
tion form, which you will submit 
online. 

5. Once the completed evaluation 
is received, a credit letter will 
be emailed to you instantly. F

Accessed at http://www.courthousenews.
com/2014/04/22/67225.htm.
2. Feil M. Distractions in the operating 
room. Pennsylvania Patient Safety Authority. 
Accessed at  http://bit.ly/SIdpOd.

Resource
To access the free Pennsylvania Patient 
Safety Authority report “Distractions in the 
Operating Room,” go to http://bit.ly/
SIdpOd.  F

Guidelines adopted for telemedicine

The Federation of State Medical 
Boards (FSMB), representing 70 

states and territories, approved updated 
guidelines that constitute a model policy 
for the safe practice of medicine with tele-
medicine technology.

 The model policy is only advisory. 
An individual state medical board may 
adopt the model policy, modify it, or 
retain its existing telemedicine standards. 
It is uncertain how many states will adopt 
the model policy in its proposed form or 
incorporate elements of the model policy 
into existing laws, regulations, and/or 
guidance. 

This is a summary of the most signifi-
cant elements of the model policy: 

F Physician-patient relationship.
Under the model policy, a physician 

practicing via telemedicine technology 
must maintain a proper physician-patient 
relationship. When rendering medical 
advice via telemedicine technologies, a 
physician should: 

(1) verify and authenticate the patient’s 
location and identity;

(2) disclose and validate the provider’s 
identity and credentials; 

(3) obtain appropriate consents regard-
ing the delivery model and treatment 
methods. An inappropriate relationship 
might exist if the identity of the physi-
cian is unknown to the patient. A patient 
should be able to choose a physician for 
telemedicine services rather than be ran-
domly assigned to one. 

F Licensure.
The model policy provides that a phy-

sician must be licensed by the state medi-
cal board in the jurisdiction in which the 
patient is located at the time the services 
are provided. Further, the “practice of 
medicine” occurs at the patient’s location, 
not in the state where the physician is 
located. 

F Prescriptions.
The model policy holds prescriptions 

issued via electronic means to the same 
standards as those issued in traditional 
patient-encounter situations. Thus, 
physicians practicing medicine via tele-
medicine technology may not circumvent 
face-to-face requirements or other state 
law requirements by relying solely upon 
online questionnaires completed by 
patients. 

F Informed consent.
The model policy provides prescriptive 

terms for appropriate informed consent 
regarding the use of telemedicine tech-
nologies. The American Telemedicine 
Association (ATA) in Washington, DC, 
noted that these terms create an extensive 
informed-consent requirement that cur-
rently does not exist when a patient sees 
a physician in an office setting, and that 
most state medical boards do not have 
any informed consent requirements. The 
ATA acknowledged that patients should 
be educated about telemedicine technolo-
gies. The policy is available free online at 
http://tinyurl.com/oj2ussv.  F
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1. In the lawsuit involving Exeter (NH) 
Hospital, why did the hospital sue the 
staffing agencies that provided a tech-
nician convicted of drug diversion?

A. The hospital wanted to recoup the 
money it paid the technician.
B. The hospital alleged that the techni-
cian diverted federal funds intended to 
reimburse medication costs.
C. The hospital was being sued by a 
patient harmed by the technician and 
claims the agencies should pay most of 
the liability costs. 
D. The hospital was required to sue 
the agencies in order to benefit from its 
general liability coverage.

2. In the drug diversion case involving 
technician David M. Kwiatkowski, 
what was the harm to patients that 
resulted in lawsuits against Exeter 
Hospital and other parties?

A. Patients fared worse in their surgical 
procedures because they did not receive 
proper medication.
B. Patients experienced intense pain 
that led to post-traumatic stress disor-
der in some.
C. Patients were infected with hepatitis 
C. 
D. Patients died because the technician 
withheld lifesaving medications.

3. What was one of the disputes in the 
Methodist Hospital v. German case?

A. The plaintiff alleged that nurses 
failed to recognize that the symptoms 
and test results they observed indicated 
he was experiencing heparin-induced 
thrombocytopenia (HIT).  
B. The plaintiff alleged that nurses 
diagnosed HIT when the patient was 
suffering from a different illness.

C. The plaintiff alleged that the attend-
ing physician diagnosed HIT, which 
was inaccurate and led to his death.
D. The plaintiff claimed that nurses 
went beyond their licensed scope of 
care, interfering with the doctor’s treat-
ment.

4. What do recently reported results 
from the Department of Health and 
Human Services’ (HHS’) Hospital 
Engagement Network (HEN) show?

A. HEN participants prevented 23,105 
harmful or undesirable hospital-related 
events and readmissions. 
B. HEN participants virtually elimi-
nated patient falls in their facilities.
C. Participation in HEN results in an 
average 5% savings in expenditures on 
adverse events.
D. Participation in HEN results in 
significantly lower medical malpractice 
insurance premiums.
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State supreme court affirms $3.2 million verdict
in negligence case against hospital
By Damian D. Capozzola, Esq.
Law Offices of Damian D. Capozzola
Los Angeles
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News: The patient, a 73-year-old 
woman, suffered a fall at home in 
September 2005 and sought an evalua-
tion at an emergency department (ED). 
The patient told the ED physician that 
she had a sore throat, and the physi-
cian ordered a quick streptococcus 
test, which turned out negative. Other 
tests were unremarkable as well, and 
the patient was discharged. However, 
after the discharge, the laboratory at 
the medical center found the presence 
of methicillin-resistant Staphylococcus 
aureus (MRSA). This information was 
not reported to the patient’s family 
physician. The patient returned to the 
same ED two months later, complain-
ing of a cough and respiratory prob-
lems, and she died five days later. The 
patient’s estate brought suit against 

the physician and medical center and 
claimed that their negligence caused 
the patient’s death. The physician and 
medical center denied any wrongdo-
ing. The jury found the medical center 
liable and awarded the patient’s estate 
$3.2 million in damages.

Background: In this matter, the 
patient was an elderly 73-year-old 
woman who had suffered a fall at her 
home in September 2005. She visited 
an ED at a hospital operated by a 
public entity and sought an evalua-
tion. The patient suffered from several 
chronic pre-existing medical condi-
tions, including respiratory problems, 
diabetes, hypertension, chronic pain, 
gastrointestinal bleed, and stroke-
related problems. The ED physician’s 
initial examination revealed no signs of 
infection, and other tests and X-rays 
were unremarkable for injuries caused 
by the fall. The patient informed the 
physician that she had a sore throat. 
The ED physician tested the patient 
for streptococcus, which turned out 
negative, and the patient was dis-
charged from the ED to return home. 

After the patient was discharged, 
the laboratory at the medical cen-
ter grew the culture taken from the 
streptococcus test that reflected the 
presence of MRSA. The laboratory 
recorded the culture results in its own 
electronic medical records system, but 

these results were not reported to the 
patient’s family physician. These test 
results should have been reported to an 
appropriate physician, but the evidence 
showed no record that the test results 
were reported to the ED physician or 
the patient’s primary physician by the 
laboratory. In any event, there was no 
follow-up from this MRSA finding, 
and the patient remained unaware of 
the infection. The patient sought and 
received various medical treatments for 
other conditions from different medi-
cal providers than this medical center. 
Over two months, the patient received 
no treatment for the MRSA. In 
November 2005, the patient returned 
to the original medical center. She was 
admitted to the ED and was complain-
ing of a cough and moderate to severe 
respiratory distress. Because of the 
underlying infection, the patient died 
five days after this admission to the 
ED.

The patient’s estate brought suit 
and alleged that the physician and 
hospital breached the standard of care 
by not reporting the finding of MRSA 
directly to the patient’s attending 
physician. The plaintiff’s expert wit-
ness opined that the patient died from 
MRSA-related pneumonia and that 
the failure of the laboratory to report 
the finding caused the patient’s death. 
The hospital attempted to argue that 
the patient’s death was not caused 
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by MRSA because MRSA does not 
cause a sore throat, and the patient was 
not suffering from a throat infection 
when the streptococcus culture was 
taken. The defense’s experts stated that 
MRSA is present in a large part of the 
population without any symptoms or 
consequence, meaning that finding the 
patient has MRSA was not relevant 
to this patient, and that if the patient’s 
physician were notified, it would not 
have changed the patient’s course of 
treatment. The defense also attempted 
to argue that the patient died of 
congestive heart failure, completely 
unrelated to the MRSA, rather than 
MRSA-related pneumonia. The trial 
court entered judgment for the ED 
physician on the basis that the physi-
cian had no knowledge of the positive 
test for MRSA. The jury found the 
hospital liable and awarded the estate 
$3.2 million in damages. 

On appeal, the hospital argued that 
there was a cap on damages, and that it 
was immune from liability on the basis 
that it possessed state immunity, as a 
public, non-profit entity. The appeal 
made it to the state’s supreme court, 
which rejected the argument that 
the hospital was immune. The state 
supreme court found that the hospi-
tal was a public corporation but was 
an entity separate from the state and 
any city or county political subdivi-
sion. Under state statutes, the hospital 
enjoyed certain privileges, including 
tax-exempt status and the power to 
exercise eminent domain, but it per-
formed the function of a private entity: 
providing the same health services as 
those of any other hospital. The state 
supreme court thus rejected the hospi-
tal’s immunity claim and affirmed the 
judgment of the trial court. 

What this means to you: Two 
important issues raised in this case 
relate to record-keeping and commu-
nication. Accurate record-keeping is 
not only critical, but it is mandated by 
government regulations. For example, 
recent items of legislation, such as the 
American Recovery and Reinvestment 

Act (ARRA) and Patient Protection 
and Affordable Care Act (PPACA), 
have established two provisions relating 
to electronic health records (EHRs): a 
penalty for failing to use EHR systems 
and a reimbursement incentive for 
implementing EHR systems. Both of 
these provisions require healthcare pro-
viders and professionals to adopt and 
demonstrate “meaningful use.”  The 
provisions offer significant monetary 
incentives for those who comply (insti-
tutions may receive incentive payments 
beginning at $2 million) and penalties 
that will continue to increase for those 
who do not comply. For more informa-
tion, see the Center for Medicare and 
Medicaid Services website at www.cms.
gov/EHrIncentivePrograms. 

Record-keeping serves a second-
ary function of protecting in potential 
future litigation related to any diagnosis 
and treatment where there might be a 
claim of negligence. Complete records 
can help exonerate a hospital or physi-
cian, when inaccurate records or no 
records almost certainly will hurt any 
defense attempt to argue against negli-
gence. Keeping accurate records of tests 
conducted and their results also might 
be essential to prove that these tests 
actually occurred. 

There was no question that the test 
was properly performed here, as the 
laboratory at the medical center grew 
the culture and found the presence of 
MRSA. However, more action needs 
to occur beyond simply running the 
test. The results do not help the patient 
receive treatment if the proper individ-
ual is not notified of the results, which 
is where effective communication is 
required.

Communication between hospitals 
and other entities is important to keep 
the physicians informed of a patient’s 
status and allow for complete and accu-
rate treatment. There are many aspects 
of healthcare which the physician does 
not have a direct interaction with, but 
they still are crucial for the physician to 
successfully treat the patient. Testing, 
whether done by a hospital’s own labo-
ratory or sourced to an external facility, 

occurs with such frequency that there 
must be proper procedures in place to 
ensure that the results are communi-
cated to any individual who might need 
to act on them. The laboratory and 
the hospital might not be responsible 
for the patient’s treatment directly, but 
they are responsible for sending infor-
mation to the correct individuals who 
are responsible for treatment.

This link is an important one in the 
chain. If a hospital or laboratory fails to 
send information, the physician can-
not act and cannot be responsible for 
the injuries suffered, but the hospital or 
laboratory might well be found liable. 
This case serves as an illustration for 
this danger. The physicians were not 
found negligent, as there was noth-
ing they could do without the proper 
information regarding the MRSA find-
ing, but the hospital was liable because 
it failed to pass on the information. 
Once a hospital relays test results to the 
appropriate physician or entity, it has 
likely met its burden and probably will 
not be held liable. The responsibility 
switches to the physician to properly act 
once the information is received. 

To these ends, hospitals should 
ensure that employees are properly 
trained regarding reporting proce-
dures to ensure that the correct modes 
of communication are met. Merely 
recording information in one’s own 
database might be insufficient: some 
oversight which guarantees that results 
are externally reported will help pro-
tect a hospital from liability based on 
failure to communicate. Allowing for 
discretion in communication can be a 
dangerous proposition for hospitals. 
Here, the defense attempted to argue 
that the MRSA was not the cause of 
the patient’s death, so the failure to 
report was irrelevant. This argument 
is a much more difficult one for a hos-
pital to make. It is safer to have proper 
procedures in place, and communicate 
important information, such as the 
existence of potentially deadly bacteria, 
to the correct individuals. A record that 
the results were processed and delivered 
to the patient’s physician provides a 
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News: The patient, a 48-year-old 
man, was admitted to a medical cen-
ter seeking treatment in September 
2009. The patient was diagnosed 
with autoimmune hemolytic anemia 
(AIHA), a condition in which the 
body begins to destroy its own red 
blood cells quickly. However, the 
physician treating the patient did not 
sufficiently stabilize the patient. The 
patient went into cardiac arrest two 
days after the initial presentation and 
died. The patient’s surviving widow 
and children brought suit against the 
physician and medical center. They 
alleged that the physician’s treatment 
was negligent and that the physician 
was acting as the agent of the medi-
cal center. The physician and medical 
center denied any wrongdoing. The 
jury found both liable and awarded 
the patient’s family $1.6 million in 
damages.

Background: In this matter, the 
patient was a 48-year-old man who 
was admitted to a medical center 
seeking treatment in September 2009. 
The patient complained of general 
weakness, headache, and shortness 
of breath. He was initially diag-
nosed with possible sinusitis. Testing 
revealed his hemoglobin level at 11.1 
and microscopic red blood cells in his 
urine, but he was discharged and went 
home. The next morning, the patient 

returned to the emergency depart-
ment in a worse condition and was 
admitted again. His hemoglobin level 
had dropped to 7.0, and at this time, 
a physician properly diagnosed the 
patient with AIHA, which is a condi-
tion in which the antibodies attack the 
person’s own red blood cells, which 
causes them to burst. AIHA severely 
limits oxygen distribution, and it has 
serious and potentially deadly effects 
on the body. Treatment for AIHA 

involves temporarily treating the 
shortness of red blood cells through 
blood transfusion and then suppress-
ing the autoimmune activity through 
the use of steroids. Transfusions and 
steroids are required to fully treat the 
condition. Transfusions alone are 
insufficient, as the individual’s anti-
bodies will continue to destroy the red 

blood cells without any suppression or 
treatment of the underlying cause.

After the diagnosis, the patient 
was admitted to the intensive care 
unit, and his hemoglobin level con-
tinued to drop. The physician ordered 
the patient to receive only two units 
of blood, which was an insufficient 
amount to stabilize the patient. 
During this second admission, the 
patient was in the hospital for almost 
12 hours while receiving only this 
transfusion. The patient’s condition 
did not improve, and he remained in 
critical condition in the intensive care 
unit even after the blood transfusion. 
The patient suffered cardiac arrest in 
the early morning. At this time, the 
physician finally ordered a steroid 
injection and another supplemental 
blood transfusion, but it was too late. 
The patient died two days after the 
initial presentation.

The patient’s surviving widow and 
children brought suit. They claimed 
that the physician was negligent in 
his treatment of the patient and that 
the hospital was liable as the apparent 
principal of the physician. Experts for 
the plaintiffs stated that the proper 
course of treatment for AIHA is to 
give the patient a blood transfusion 
along with intravenous immunoglobu-
lin (IVIG) to decrease the severity of 
the autoimmune activity, followed by 
steroids to suppress the autoimmune 

much stronger defense and is easier to 
satisfy if employees are properly trained.

The hospital’s appeal here raises 
interesting issues relating to public 
entities and a potential for reducing 
their liability. Public non-profit entities 
often receive special treatment, which is 
largely governed by state statutory law, 
as was the case here. State healthcare 

authorities are subject to unique rules 
that vary by state, and public hospitals 
should review these special treatments 
to determine if there is an argument for 
reducing or preventing liability.

Unfortunately for the hospital here, 
law in the state of Alabama, while 
offering certain protections to the pub-
lic authority, does not entitle a public 

hospital acting in the same way as a 
private entity to receive immunity from 
liability simply because of its public 
nature. 

Reference: 

Supreme Court of Alabama. Case No. 1090084.
Feb. 28, 2014.  F 

Inadequate treatment results in verdict
of $1.6 million for widow and her children

After the diagnosis, 
the patient was 
admitted to the 

intensive care unit, 
and his hemoglobin 

level continued to 
drop. 
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activity. At trial there was also an issue 
regarding whether the physician ever 
saw the patient. The medical record 
contained nothing revealing that the 
physician saw the patient, but the 
defense attested that the physician did,  
in fact, see the patient. After a three-
week trial and 10 hours of delibera-
tion, the jury found the physician and 
hospital liable: 70% was awarded from 
the physician and 30% was awarded 
from the hospital on the basis that the 
physician was the apparent agent of 
the hospital. The jury awarded $1.6 
million to the widow and children.

What this means to you: The 
primary issue for the hospital in this 
case was whether the physician was 
the agent of the hospital. Liability 
can arise based on the relationship of 
the individual and the entity based on 
agency principles. In general, agents 
are individuals authorized to act on 
behalf of another individual, known 
as the principal. If an agent acts neg-
ligently, the principal can be held 
responsible for the agent’s improper 
actions. Employees act as agents of 
their employers, whereas independent 
contractors are typically not considered 
agents of those who hire them. Courts 
look to numerous factors to decide 
whether an individual is an employee 
of agent, but one of the most impor-
tant factors is the level of control: 
Can the principal control the manner 
and means by which the end goal is 
accomplished? If the entity simply 
pays the individual to achieve a result, 
while not dictating how the result is 
achieved, this individual is likely an 
independent contractor. 

In the hospital setting, there are 
numerous individuals who have rela-
tionships to the hospital entity: nurses, 
medical technicians, physicians, para-
medics, etc. Many of these individuals 
are considered employees, and there 
can be little debate otherwise. Nurses 
and technicians easily fall under the 
“employee” category, as they are super-
vised, regulated, and have little discre-

tion in performing their duties. The 
hospital directly controls their actions 
and dictates how they are to accom-
plish their tasks. In this case, if a nurse 
is negligent, the hospital will be held 
responsible for the improper actions. 

Physicians present a much different 
and potentially more difficult agency 
analysis, for two reasons. First, some 
states prohibit hospitals from hir-
ing physicians directly. This issue is 
a complicated and state-specific one 
tabled for the working purposes of this 
article. Second, due to the nature of 
their work, in which hospitals can hire 
physicians, the question of whether a 
physician is an employee/agent of the 
hospital or an independent contrac-
tor is likely to require a highly factual 
determination. Courts can come out 
either way by holding physicians to be 
employees or independent contractors,  
based on the particular circumstances 
of the relationship. 

There are benefits and detriments 
to treating physicians as either one. 
A hospital has less control over an 
independent contractor physician, but 
it is less likely to be liable for the phy-
sician’s actions. A hospital has more 
control over an employee physician, 
but it is more likely to be liable for the 
physician’s actions. This decision is a 
difficult one to make. This treatment 
has many implications and should be 
discussed with a competent attorney, 
as the ramifications go beyond the 
medical practice realm and into tax 
considerations as well.  Whichever 
route the hospital chooses to go, it 
is also important to work with com-
petent counsel to craft appropriate 
documents to protect the hospital’s 
legal position on that question should 
litigation subsequently ensue.

Hospitals also can sometimes be 
liable for a physician’s actions, regard-
less of their status as independent 
contractor, under apparent agency 
principles, as found in this case. 
Apparent agency occurs when the 
third-party reasonably believes the 
individual to be an agent, based on the 

actions of the principal. If a patient 
receives no notice that physicians 
working at the hospital are not hospi-
tal employees, then the patient might 
reasonably believe that physicians are, 
in fact, employees. The hospital can 
be found liable for their actions. To 
prevent this, hospitals can include 
this specific information in admis-
sion forms which clearly state that 
physicians are not employees of the 
hospital, but rather are independent 
contractors. This disclaimer might 
help reduce a hospital’s liability based 
on apparent agency principles.

Finally, as in the previous case dis-
cussed above, this case raises issues of 
record-keeping. Trials often involve 
difficult determinations that must be 
made by the jury regarding issues of 
fact, as parties contradict each other 
about important events that might or 
might not have occurred. Having some 
types of physical record to support any 
factual argument is a much-needed 
edge. Keeping records of specific visits 
to patients and any orders given regard-
ing treatment can help ensure that when 
a trial comes around, these facts are 
securely in place and there is less room 
for debate about whether they hap-
pened. Hospitals with robust records 
can better evaluate potential liabilities 
as well. This situation might lead to less 
speculation about how a jury’s findings 
will be at trial, thus facilitating settle-
ment and preventing the chance that 
a jury decides that the plaintiffs set of 
facts are more believable. If the record 
is clear, but damaging to your case, then 
settlement might be a better option 
to reduce liability and prevent the 
record from being exposed. Being fully 
informed is inherently a better position 
to be in. Having employees who keep 
proper records is a strong way of ensur-
ing that the hospital leaders can know 
what is going on. 

Reference:

Circuit Court of Peoria County, IL. Case No. 
10-L-00087.March 28, 2014.  F.


