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Anesthesiologist accused of sexting
 in surgery -- Take steps to prevent now

Electronic communications are often a headache for managers in 
healthcare, but sometimes the issue extends beyond staff members 
constantly checking their cell phones. Consider this recent example: 

The Washington State Medical Board suspended a Seattle anesthesiologist 
after investigating allegations that he “sexted” during surgery, at one point 
sending 45 sexually explicit messages during a single operation.

The board suspended Arthur Zilberstein’s license for a “lack of focus” 
and putting patients at risk during an appendectomy and other procedures, 
according to a Washington state medical board’s statement of charges.

The board also investigated claims that Zilberstein sent X-rated self-
ies, wearing his hospital scrubs and badge with his genitals exposed. “Oh. 
And my partner walked in as I was pulling up my scrubs. I’m pretty sure he 
caught me,” Zilberstein wrote in one text message, according to the board. 
The statement of charges included claims that the doctor sent multiple sex-
related messages to the same woman, a patient, and invited her to visit the 
hospital for sex. He told her she could park in the doctor’s lot instead of 
paying for parking, according to the claims, and the pair allegedly arranged 
to meet in the doctor’s lounge or hospital call room for sexual encounters.

In addition, the statement of charges says Zilberstein obtained the 

EXECUTIVE SUMMARY
An anesthesiologist was suspended after allegations that he “sexted” during surgery, 
at one point sending 45 messages during a single operation. The doctor sent multiple 
sex-related messages to the same woman, a patient, and invited her to the hospital 
for sex, the claims said. Also, there were claims that he obtained the woman’s medical 
records “for his own sexual gratification.”
• Have a communication agreement as to how patient may be contacted.
• Update the communication agreement as needed.
• Encourage members of your staff to notify managers if other employees have any 
added stresses that are not being addressed.
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unnamed woman’s medical records “not for medi-
cal purposes, but in order to view images of the 
patient for his own sexual gratification.”

The state health department investigated after 
receiving two complaints, one from a patient and 
another from a healthcare professional, the report 
notes. Zilberstein is appealing the suspension. 

While this situation appears to be an unusual 
case, the issues of privacy and protected health 

information are growing in this social media age, 
say sources interviewed by Same-Day Surgery.

“You won’t believe how many stories you hear 
about people taking inappropriate photos and 
sending it out,” says Marcus M. Crider, JD, part-
ner at the Waller law firm in Nashville, TN. Crider 
recently spoke on “Social media from a legal per-
spective” at the annual meeting of the Ambulatory 
Surgery Center Association. 

Address patient contact

Another issue is inappropriate patient contact, 
says Neal R. Reisman, MD, JD, FACS, chief of 
plastic surgery at Baylor — St. Luke’s Hospital, 
director of aesthetic surgery, Division of Plastic 
Surgery, at Baylor College of Medicine, profes-
sor of plastic surgery, Baylor College of Medicine, 
and attorney at law, all in Houston, TX. Reisman 
also is president-elect of The Aesthetic Surgery 
Education and Research Foundation.

“It is important to have a communication agree-
ment as to how the patient may be contacted, and 
to follow it and update it,” he says. Also, elec-
tronic communication might take away time from 
necessary duties, and thus it is a “distraction that 
must be controlled,” Reisman says. “There should 
be a communications policy in the office manual 
restricting contact with a patient unless approved, 
and then only for business.”

Reisman chairs a Committee on Practitioner 
Health that addresses physician issues that con-
flict with patient care and hospital bylaws. Based 
on his experience, he says managers should be 
proactive in educating staff about privacy issues, 
including the Health Insurance Portability and 
Accountability Act (HIPAA). Specific topics should 
include accessing medical records, releasing con-
fidential information, violating the duty accepted 
with patient care, along with general risk manage-
ment issues. Encourage members of your staff to 
“function as a team and watch each other, not 
necessarily to `turn one in,’ but to approach to see 
if there are any added stresses not addressed, and 
to see if there is anything you can do to help.”

For example, in the case of the sexting allega-
tion, the anesthetists might have better explored 
what was happening and taken prompt action to 
avoid such issues, Reisman says. Members of the 
surgical team might have recognized distractions 
in patient care and brought it to the attention of 
managers, he says. “We all have a responsibility 
to protect the patient and should work together 
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toward that end,” Reisman says. “When one link 
is recognized as a problem, all team members 
should rally to identify and resolve issues.”

When a members of the staff is accused of inap-
propriate behavior such as sexting patients, it 
“reflects on the entire institution and negatively 
affects outcomes of all,” Reisman says.

Protecting confidential and sensitive informa-
tion is critical for healthcare facilities, Crider says.

“Remind employees they shouldn’t be speak-
ing in a way that could identify them, or make it 
look as if they’re speaking on behalf of the surgery 
center, when stating their own personal views,” he 
says.

Members of your staff must be taught to sepa-
rate the professional from the social, Crider says. 
He says the easiest approach is to simply say, 
“We don’t have time for that. If we’re an efficient 
ASC, you can get on Facebook and Twitter dur-
ing lunch, but while in our facility, you need to 
be focused on work.” Tell employees not to take 
work home with them and not to bring their social 
lives into work, Crider says. “Keep them sepa-
rated,” he says. 

Your staff will underestimate the power of 
an inappropriate tweet or post, Crider says. “It 
spreads like nothing before. It’s remarkable,” he 
says.  

Addictions, including addiction to electronic 
communication, are prevalent, Crider says. “But 
social media can be a dangerous environment 
where something like that [accusations of texting 
during surgery] can flourish.” (For more informa-
tion on this topic, see these Same-Day Surgery 
stories: “Patient info on Facebook traced to temp 
staff,” May 2012, p. 54, and “All it takes is a 
few keystrokes, and your facility’s reputation 
is ruined,” April 2012, p. 37. The April 2012 
issue also includes “How to create a social media 
policy,” “Components of a Social Media Policy” 
and “Components of Social Media Policy on 
Employees’ Personal Posts,” as well as an example 
of a social media policy.) 

RESOURCE

A position paper by the American College of 
Physicians and the Federation of State Medical 
Boards provides guidance on the use of social 
networking, blogging, online forums, cell phone 
photography, electronic searching, texting, and 
emailing. To view the guidelines, go to http://bit.
ly/ZR5Xvt.   n

CMS sounding alarm: 
unsafe needle practices
Specific references made to ASCs and hospitals

As outbreaks continue to be reported due to 
unsafe injection practices and improper use 

of medication vials, the Centers for Medicare & 
Medicaid Services (CMS) is telling its surveyors to 
contact public health departments immediately if 
they see such flagrant breaches of infection con-
trol.1  

A recent memo from CMS states that if state 
survey agencies (SAs) or accrediting organizations 
(AOs) witness the following practices, it’s time 
to cite and sound the alarm by calling in public 
health authorities:

• using the same needle for more than one indi-
vidual;

• using the same (pre-filled/manufactured/insu-
lin or any other) syringe, pen, or injection device 
for more than one individual;

• re-using a needle or syringe that already has 
been used to administer medication to an individ-
ual to subsequently enter a medication container 
(e.g., vial, bag), and then using contents from that 
medication container for another individual;

• using the same lancing/fingerstick device for 
more than one individual, even if the lancet is 
changed. (For new videos on this topic, see story, 
p. 92.)

The memo targets ambulatory surgery centers 
(ASCs), hospitals, hospice, skilled nursing facilities 
and home health agencies. For ASCs, CMS says: 
“The ASC must maintain an infection control pro-
gram that seeks to minimize infections and com-
municable diseases…. The ASC must maintain an 
ongoing program designed to prevent, control, and 
investigate infections and communicable diseases. 
In addition, the infection control and prevention 
program must include documentation that the 
ASC has considered, selected, and implemented 
nationally recognized infection control guide-
lines… .” 

The wording is similar for hospitals. CMS says, 
“The hospital must provide a sanitary environ-
ment to avoid sources and transmission of infec-
tions and communicable diseases. There must be 
an active program for the prevention, control, and 
investigation of infections and communicable dis-
eases.”

The guidelines are effective May 30, 2014. 
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Videos help providers
check injection practices

The Centers for Disease Control and 
Prevention (CDC) continues to investigate 

outbreaks as a result of unsafe injection practices. 
These mistakes and knowledge gaps put healthcare 
providers and patients at risk. The CDC’s One & 
Only Campaign created two short videos to help 
make healthcare safer, one injection at a time:

• Check Your Steps! Make Every Injection Safe 
for healthcare providers, 3 minutes and 45 sec-
onds;

• Managing Patient Safety, One Injection at a 
Time for healthcare managers, 2 minutes and 33 
seconds.

Created by the Safe Injection Practices 
Coalition, these videos detail critical information 
to help providers and facility managers double 
check their injection safety knowledge and help 
keep patients safe from unnecessary harm. To 
access the videos, go to https://www.youtube.com/
user/OneandOnlyCampaign. For more on the One 
and Only Campaign, go to Facebook (One & 
Only Campaign) or Twitter: @InjectionSafety.  n

Reaction mostly positive
to proposed pay rule

The 2015 ambulatory surgery center (ASC) 
and hospital outpatient department 

(HOPD) payment proposal released by the Centers 
for Medicare & Medicaid Services (CMS) “accom-
modates several important requests made by 
ASCA and the ASC community,” according to the 
ASC Association (ASCA).

CMS proposes adding 10 spine procedures to 
the ASC list of payable procedures for 2015. (See 
list, above right.) 

Another victory for ASCs comes in a CMS pro-
posal to define ASC device-intensive procedures as 
those procedures that are assigned to any ambula-

tory payment classification (APC) — not only an 
APC formerly designated device-dependent — with 
a device offset percentage greater than 40% based 
on the standard outpatient prospective payment 
system (OPPS) APC rate-setting methodology. 
“The previous threshold was 50%, and ASCA had 
advocated strongly for a lower threshold,” accord-
ing to the ASCA.

Also, CMS has proposed to make “ASC-11: 
Improvement in Patient’s Visual Function within 
90 Days Following Cataract Surgery” a voluntary 
measure in the ASC Quality Reporting Program. 
CMS cited operational difficulties with the mea-
sure, the ASCA said. “Since this measure was 
proposed, ASCA has been voicing its concerns to 
CMS quality reporting staff about the measure’s 
appropriateness in the ASC setting,” the organiza-
tion said. 

CMS is proposing to add a new measure, “ASC-
12: Facility Seven-Day Risk-Standardized Hospital 
Visit Rate after Outpatient Colonoscopy,” accord-
ing to the ASCA. The quality measure would affect 
payment in CY 2017, with data collection begin-
ning in CY 2015. This measure will be a claims-
based measure, the ASCA says.  

The response isn’t all positive from ASCs, 
however. There continues to be “a growing gap” 
between ASC and HOPD payments., the ASCA 
said CMS is proposing an effective payment 
update of 1.2% for ASCs and an effective payment 
update of 2.1% for HOPDs in hospitals reporting 
required quality data. Hospitals not reporting data 
would see payments rise by 0.1%.

Also, CMS proposes hospitals and physicians be 
required to report a modifier with each procedure 
code billed under the physician fee schedule and 
in the OPPS when services are provided in an off-
campus provider-based department, according to 

Proposed for ASC List

22551 Neck spine fuse & remov bel c2
22554 Neck spine fusion
22612 Lumbar spine fusion
22614 Spine fusion extra segment
63020 Neck spine disk surgery
63030 Low back disk surgery
63042 Laminotomy single lumbar
63045 Removal of spinal lamina; cervical
63047 Removal of spinal lamina; lumbar 
63056 Decompress spinal cord

Source: Centers for Medicare and Medicaid Services.
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the American Hospital Association (AHA). The 
proposal is part of an “effort to better understand 
the impact of the trend of hospitals’ acquiring phy-
sician offices and transforming them into provider-
based departments…” the AHA said.

The proposed rule appeared in the July 14, 
2014, Federal Register and can be downloaded 
at http://1.usa.gov/1nfPT82. At press time, the 
ASCA said it would have sample language that can 
be incorporated into comments on the proposed 
rule by the second week of August at http://bit.
ly/1x0KpxT. CMS will accept comments on the 
proposed rule until Sept. 2, 2014, and will respond 
to comments in a final rule to be issued on or 
about Nov. 1, 2014.  n

Different burden of proof
for criminal prosecution
Physicians targeted for negligence or indifference

Criminal prosecutions of physicians for 
grossly substandard care almost invariably 

involve the death of multiple patients revealing 
a pattern of gross negligence or reckless indiffer-
ence to patient safety, says Ben A. Rich, JD, PhD, 
professor in the Department of Anesthesiology and 
Pain Medicine at the University of California — 
Davis Health System’s School of Medicine. 

In an October 2013 case, Dipak Desai, MD, a 
gastroenterologist, was sentenced to life in prison 
after being found guilty of 27 charges, including 
unsafe propofol injection practices that resulted 
in one infected patient’s death. “The issue that is 
often, and properly, raised in the context of such 
prosecutions is whether the criminal law is the 
appropriate avenue by which to approach the phy-
sician’s conduct,” says Rich.

Rich says that prosecutors tend to operate as 
“lone rangers,” disinclined to confer with medical 
boards or other regulatory bodies in determining 
whether to file charges.“They aren’t known, how-
ever, to follow malpractice claim filings looking 
for egregious cases that are ripe for criminal pros-
ecution,” he adds. “It is important to keep in mind 
the two dramatically different burdens of proof.”

Beyond a reasonable doubt

In a malpractice claim, the plaintiff’s burden 
of proof is a mere preponderance of the evidence, 

meaning that the evidence is interpreted to show 
that it is more likely than not that the defendant 
physician’s conduct fell below the minimally 
acceptable standard of acceptable care. 

“In stark contrast, the burden of proof in a 
criminal case is beyond a reasonable doubt,” says 
Rich.

Most criminal prosecutions of physicians 
involve charges that a physician’s conduct caused 
or materially contributed to the deaths of mul-
tiple patients, says Rich, and the burden of proof 
applies to each and every element of the crime. 
“First-degree murder requires proof of premedita-
tion and intent, elements that would not usually be 
present in any physician-patient relationship, how-
ever dysfunctional,” says Rich. 

He says that most criminal prosecutions, there-
fore, are for one of the following:

• second-degree murder, which requires proof 
of a reckless act and grave indifference to human 
life; 

• manslaughter, which doesn’t require malicious 
intent; 

• negligent homicide, which requires proof of 
carelessness or indifference to patient well-being. 

“A notable exception is the prosecution of 
Michael Swango some years ago for multiple 
premeditated murders of patients,” says Rich. 
“Ultimately, Swango plead guilty and accepted a 
sentence of life in prison in order to avoid the risk 
of the death penalty being imposed upon convic-
tion.”

Proving failure to meet standard of care

Mark J. Silberman, JD, a partner at Duane 
Morris in Chicago, says that if criminal charges 
brought against a physician were upheld, “at 
that point, arguably, the job of the malpractice 
attorney would be done.” Silberman is a former 
state and federal prosecutor and former deputy 
chief counsel for the Illinois Department of Public 
Health.

He explain his statement: If the physician’s 
criminal conduct was established beyond a reason-
able doubt, and the criminal conduct was related 
to the provision of care, then the fact that the phy-
sician failed to meet the standard of care is already 
established. 

“Individuals may be aware of a malpractice case 
and pushing to make it a criminal case, and indi-
viduals may also be looking to also reframe those 
as allegations of malpractice,” says Silberman.  n 
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But, what have you
done for me today?
By Stephen W. Earnhart, MS
CEO
Earnhart & Associates
Austin, TX

A common issue, complaint, concern, and 
frustration that most of us in healthcare 

share is the implied “But what have you done for 
me today?” The flashpoint usually comes after you 
have gone out of your way to provide some ser-
vice, favor, exception, or “outside-the-envelope” 
courtesy to your physician, staff member, anesthe-
tist, patient, or family member of a patient.

 It’s frustrating because it seems like you can 
never get ahead. Seemingly every day you are 
being pulled to go above and beyond the normal 
scope of services or relationships with your staff or 
surgeons. If it doesn’t bother you, I am impressed, 
but I believe you are not the norm. 

Many of us in healthcare understand that we 
are in a service industry and a relationship busi-
ness. It might be you don’t realize that. If you 
don’t, then it might explain your frustrations. 

We can function in our jobs only based upon 
the relationships we have with others. We have 
relationships with other staff, vendors, patients, 
family members, and visitors of patients, and 
many others to deliver our product. We have only 
three goals:

• Provide a safe environment for ourselves and 
patients.

• Ensure that our patients, staff members, and 
physicians have a positive experience every time 
we have an encounter with them. 

• Know that we are not only profitable, but that 
we continually increase our profitability, because 
there will always be issues of “But, what have you 
done for me today.” Like it or not, service — good 
service — has a price tag.

 I, probably more than most, used to really get 
frustrated when I would give my very best, go 

out of my way to resolve an issue, especially for a 
surgeon or a client, and the very next day he/she 
would want something else. Then, I would really 
get frustrated when I would point out what I just 
did for them yesterday. They actually would say, 
“Yes, and I thanked you, but that was yesterday. 
What are you going to do for me today about this 
situation?”

Is it that they are never satisfied? Am I being 
taken advantage of by them?

Spending lots of time in hotels and on planes 
gives me the opportunity to analyze (often over-
analyze) events that happen during the day. I 
started to obsess with this issue until I broke it 
down. The hypothetical surgeon/client came to 
me to get something done for them. When I did 
it properly or gave them the outcome they was 
looking for, they came back to me for something 
else, another favor, if you will. Isn’t this really a 
compliment? We often hear that if you want some-
thing done, seek out a busy person.  If you want 
something done right, do it yourself. So in a way, I 
guess I am that busy person who does things right. 
That’s you, too, if you share this frustration. 

The more people ask you to do something, they 
are doing it because they trust you. Somewhere, 
I am sure, there must be a line you can cross that 
will make you an “enabler,” but right now I’m 
OK with doing something else for others today. 
Probably even tomorrow. [Earnhart & Associates 
is a consulting firm specializing in all aspects of 
outpatient surgery development and management. 
Contact Earnhart & Associates at 5114 Balcones 
Woods Drive, Suite 307-203, Austin, TX 78759. 
Phone: (512) 297-7575. Fax: (512) 233-2979. 
E-mail: searnhart@earnhart.com. Web: www. 
earnhart.com.]  n

How you can address
price-shopping patients

“How much will it cost me?” seems like a 
simple enough question to patients, but 

employees know it can quickly get complicated. 
“We are seeing more patients ask for our costs. 

With higher out-of-pocket responsibilities, this is 
very important for patients to be aware of prior 
to having the service,” says Terri Miles, patient 
access manager at Wheaton Franciscan Healthcare 
in Glendale, WI.

Staff at Wheaton Franciscan Healthcare attempt 
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to collect any amount of deductible or copayment 
during the preadmit process or when the patient 
presents for service. If patients have a high out-
of-pocket cost, Wheaton Franciscan Healthcare’s 
registrars don’t wait for the patients to ask if help 
is available. They ask the patients right away if the 
amount will create a financial hardship. “If so, we 
get them to a financial counselor,” says Miles. The 
financial counselor starts working right away on 
assisting patients with possible government pro-
grams that might be available or setting up a pay-
ment plan.

The biggest challenge when giving price quotes 
is that patients often are completely unaware of 
their benefit levels, says Miles. “Staff provide 
patients with a self-pay estimate, or if they are 
willing to provide their insurance information, we 
can make it specific to their carrier and any con-
tractual details that might come into play,” says 
Miles. 

Staff members use an online tool to supply 
price quotes to patients (Emeryville, CA-based 
MedeAnalytics). “For services that are not yet 
scheduled, we require a CPT code,” says Miles. 
“There is much variation, and we’d like that shop-
ping quote to be fairly close in reflecting the ser-
vice to be provided.”

The quoted price is the total charges for the 
facility. It doesn’t include any physician bills.

Sticker shock alleviated

At Cape Coral (FL) Hospital, patients aren’t the 
only ones requesting estimates.

“We are also seeing staff from provider’s offices 
calling to get estimates on behalf of the patient,” 
says Jamie Bruner, manager of registration ser-
vices. “In our region, we have a large self-pay 
population.”  

Patients are better informed with price infor-
mation, “alleviating sticker shock on the day of 
their service,” says Bruner. “It makes the check-in 
process smoother for both the registrar and the 

patient.”
Prices for most diagnostic services can be found 

on the hospital’s website, but prices for surgi-
cal procedures are “much more complex,” says 
Bruner. Even if two surgery services are classified 
as the same procedure, prices might vary depend-
ing on the level of care given at the time of service. 
“Because of this, staff avoid telling a patient that 
the quote they are being given is a final price,” 
says Bruner. Staff members are trained to inform 
patients:

• that the prices they are quoting are estimated 
prices only;

• that any additional procedures, tests, sup-
plies, medications, and or ancillary services used 
or performed per their physician’s request would 
be additional charges to be included on the final 
hospital bill. 

Designated admitting employees are responsible 
for educating patients about cost. “These reps are 
identified by their leadership as top performers,” 
says Bruner. “They are promoted from a selection 
of highly skilled registrars who apply for these 
positions.”

Once promoted, the reps are trained by patient 
access managers on quoting difficult estimates and 
financial screening. They also inform potential 
patients about discount programs for the unin-
sured, self-pay deposit requirements, and install-
ment payment arrangement options. 

“All these efforts are geared toward making the 
process easier for the patient, in hopes that they 
see us as a provider of choice,” says Bruner. (See 
story on how customer service skills can affect a 
patient’s decision, p. 96. For more on this topic, 
see “Patients create their own estimates — Self-
serve portal provides out-of-pocket costs, Same-
Day Surgery, June 2014, p. 64.) 

SOURCES

For more information, contact:
• Jamie Bruner, Manager, Registration Services, 

Cape Coral (FL) Hospital. Phone: (239) 424-2659. 
Email: Jamie.Bruner@LeeMemorial.org. 

• Terri Miles, Manager, Patient Access, 
Wheaton Franciscan Healthcare, Glendale, WI. 
Phone: (414) 447-2610. Email: Terri.Miles@wfhc.
org.

• Susan Smith, CHAA, Benefit Representative, 
Patient Access, Cox Medical Center Branson 
(MO). Phone: (417) 348-8940. Fax: (417) 348-
8029. Email: Susan.Smith4@coxhealth.com.  n

EXECUTIVE SUMMARY
Healthcare facilities are offering financial counseling and 
online price estimates to patients who call with questions 
about cost. Staff members from provider’s offices also are 
calling to obtain estimates on behalf of patients.
•  Ask patients directly if high out-of-pocket costs will cre-
ate a financial hardship.
•  Remind staff that prices can vary depending on the level 
of care given at the time of service. 
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Cost is not 
only factor in choice
Let patients know they’ll be well-cared for

When prospective patients call to ask about 
cost, Susan Smith, CHAA, a benefit repre-

sentative for patient access at Cox Medical Center 
Branson (MO), not only does everything in her 
power to give the best information she possibly 
can. “I also promote the additional advantages 
and experience that our facility has to offer,” she 
says. 

Smith does the following:
• She “upsells” the involved department. 
“The patient needs to understand they will 

be well taken care of while at our facility,” says 
Smith. 

She regularly checks with outpatient service 
departments about the combined years of expe-
rience of that particular department. Then, she 
shares those specifics with patients. “I explain 
that we have long-term technicians who take pride 
in their jobs and care about their patient,” says 
Smith.

She adds that technicians are constantly receiv-
ing patient feedback on how comfortable they 
make patients feel and the level of professionalism 
displayed. “I let the patient know that a technician 
will be happy to talk them through their procedure 
and answer any procedural questions they may 
have,” says Smith.

• She lets patients know that their time is val-
ued.

Smith explains that staff make communication 
with waiting patients a priority. “Our staff will 
check for any situation that is causing a delay,” 
she says.

In these cases, says Smith, “our registrars inform 
the patients and let them know the expected wait 
time expected. We also let the patients know they 
can reschedule if they need to do so.”

• Always thank patient.
Terri Miles, patient access manager at Wheaton 

Franciscan Healthcare in Glendale, WI, says, 
“While we can’t guarantee we won’t lose a patient 
to a competitor if all they are considering is the 
cost, we still treat every inquiry following our 
‘always’ behaviors.”

These “always” behaviors are expected from 
staff members: smiling, making eye contact, greet-
ing the patient, introducing themselves, communi-

cating clearly, and verifying there is nothing else 
the patient needs when the process is completed. 

Staff end every call by thanking the patient. 
“We are patient and courteous in that interac-
tion,” says Miles. “In no way does that caller get 
the feeling that their question to us was an incon-
venience or bother.”  n

Claims allege failure
to diagnose peritonitis 
Patients sent home without a proper evaluation

The surgical complication of a perforation 
of the bowel is not necessarily malpractice, 

says Kathleen Flynn Peterson, JD, a partner at the 
law firm of Robins, Kaplan, Miller, & Ciresi in 
Minneapolis. Rather, it’s the failure to diagnose 
and treat that complication that results in a suc-
cessful claim.

“These are strong cases that get a strong reac-
tion from juries. The majority of them settle,” she 
says. 

Peterson is seeing many more claims involving 
patients who are sent home without proper evalu-
ation and experiencing complications such as com-
partment syndrome, bowel perforation, peritonitis, 
and wound infections. 

“At any given moment, we have half a dozen 
cases where a disaster has occurred because a 
bowel perforation with resultant peritonitis was 
not recognized,” she reports. 

In some cases, the perforation in the bowel lead-
ing to peritonitis is discovered only at autopsy. 
“We have patients that become septic, slide into 
acute respiratory and renal failure, and end up 
on a ventilator and on dialysis. And still, no one 
recognizes the source of all this misery,” says 

EXECUTIVE SUMMARY

Successful malpractice claims alleging failure to diagnose 
the post-surgical complication of peritonitis are occurring 
because patients are sent home without proper evalua-
tion, according to plaintiff attorneys. 
• Recognize the finding of persistent free air in the postop-
erative setting as a potential cause of concern.
• Recognize tachycardia as a first potential sign of perito-
nitis
• Consider infection or inflammation as a potential cause 
of postoperative ileus.
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Peterson. 
Here are some of the root cause of these mal-

practice cases involving missed peritonitis:
• The cases show too much reliance on imaging 

studies and inadequate clinical bedside examina-
tions. 

Phyllis Miller, RN, a legal nurse analyst in the 
Minneapolis office of Robins, Kaplan, Miller, & 
Ciresi, says, “We often see entries in the record 
where the physical exam is documented as being 
WNL [within normal limits] and the nurses have 
documented ‘distended, uncomfortable, hard, 
round, painful.’ That tells me that somebody is not 
doing a very good exam.”

• The cases indicate failure to take into account 
that peritonitis might be obscured if the surgeon 
placed mesh at the time of the surgery. 

• The cases indicate discounting the finding of 
persistent free air in the postoperative setting as a 
potential cause for concern.

• The cases show failure to see tachycardia as 
the first potential sign of peritonitis.

“Tachycardia is usually symptom number one 
for patients with a bowel perforation,” Miller 
says. However, surgeons tend to assume tachycar-
dia is due to fever, heart disease, or pain and never 
consider a potential intra-abdominal cause. 

“The bariatric community has begun to recog-
nize tachycardia as a first potential sign of perito-
nitis, and lo and behold, they are seeing far fewer 
cases of unrecognized or delayed treatment of 
peritonitis,” she says. “But general surgeons doing 
other types of abdominal surgery have not made 
that leap.”

Many patients have ended up with multisystem 
organ failure as a result, Miller adds. “A lot of 
surgeons believe that when they closed, everything 
was fine, so they just don’t seem to believe there 
could be a perforation” she says. 

Even if none of their patients have ever devel-
oped postoperative peritonitis, Miller notes that 
surgeons “need to watch for it all the same.”

• Failure to consider infection or inflammation 
as a potential cause of postoperative ileus.

When an abdominal CT scan is read to include 
a diagnosis of ileus, many surgeons assume it is 
essentially benign and due to anesthesia, bowel 
manipulation, and narcotics. 

“However, inflammation or infection can cause 
ileus too,” says Miller. “Surgeons need to look at 
the whole clinical picture, including abdominal 
exam and vitals and fluid status, before deciding if 
the ileus is benign or not.”  n

Many hospitals underuse
minimally invasive cases
Study: More could benefit from fewer complications

Hospitals vary substantially in their use of 
minimally invasive surgery, even when 

evidence shows that for most patients, minimally 
invasive surgery is superior to open surgery, a new 
study shows. The finding represents a major dis-
parity in the surgical care delivered at various hos-
pitals and identifies an area of medicine ripe for 
improvement, the study’s authors say.

 “Some surgeons specialize in complex open 
operations, and we should endorse that expertise,” 
says Marty Makary, MD, MPH, a professor of 
surgery at the Johns Hopkins University School of 
Medicine in Baltimore. “But we think there could 
be a better division of labor at hospitals. Patients 
who need an open procedure could be sent to 
surgeons skilled in open surgery. Those who are 
candidates for minimally invasive surgery could 
be directed to a surgeon with minimally invasive 
skills, sparing more patients the risks associated 
with open surgery.”

Minimally invasive surgery has been associated 
with better outcomes than open surgery, including 
fewer surgical site infections, less pain, and shorter 
hospital stays. However, Makary says his analysis 
shows that some hospitals capable of performing 
minimally invasive surgery aren’t providing it as 
often as they could.

To measure use, Makary and his colleagues col-
lected data from the Nationwide Inpatient Sample, 
one of the largest inpatient care databases in the 
United States. This resource contains informa-
tion about more than seven million hospital stays, 
including the characteristics of each patient, their 
conditions, and their treatments. 

The Johns Hopkins team analyzed the data to 
identify how many minimally invasive surgery 
procedures hospitals could be performing based 
on standard qualifications for four operations: 
appendectomy, colectomy, and hysterectomy, all 
procedures for which minimally invasive surgery 
has shown significant advantages over open proce-
dures, and lung lobectomy, an operation for which 
the jury is still out on the risks versus benefits. The 
team then compared those numbers with the num-
ber of operations actually performed with mini-
mally invasive surgery.

Though all of the 1,051 hospitals included in 
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the data had similar patient characteristics for 
these procedures, indicating minimal differences 
in patient candidacy rates for minimally invasive 
surgery, the researchers’ findings show consider-
able variability in what proportion of these opera-
tions were actually minimally invasive surgery. 
For example, 71% of appendectomies could be 
performed by the minimally invasive operation, 
but one-quarter of U.S. hospitals favored the open 
operation for most cases. Hospitals more likely 
to perform minimally invasive surgery tended to 
be large urban teaching hospitals in the Midwest, 
South, or West. 

Makary and his colleagues attribute much of the 
variability to differences in physician training at 
various hospitals. Because physicians tend to stay 
and practice in the same region where they trained, 
Makary explains, whatever techniques surgeons 
trained in most heavily during their residencies 
tend to become the go-to procedures that surgeons 
in particular regions prefer to perform. 

Underuse of minimally invasive surgery is a 
problem, because the complication rates for mini-
mally invasive surgery are significantly lower for 
so many operations, says Michol Cooper, MD, an 
assistant surgical resident who participated in the 
study. For example, when she and her colleagues 
used the database to compare complication rates 
between minimally invasive surgery and open 
surgery in the four procedures, they found that 
minimally invasive appendectomies had about one-
half the complications of open appendectomies. 
Minimally invasive colectomies had about one-
third the complication rates of open procedures. 
Consequently, Cooper says, performing as many 
of these procedures using minimally invasive sur-
gery techniques as possible could help patients stay 
healthy and save thousands of dollars per patient 
in medical costs.

Makary says many patients aren’t aware that a 
minimally invasive surgery option exists for their 
condition. He also believes that this study offers 
an opportunity to reduce practice variation and 
improve health care quality through increased 
transparency and patient empowerment. “Without 
any publicly reported metrics, patients can’t really 
know what to look for and what to ask,” he says. 
”Physicians have an obligation to inform patients 
about all their options, even if we don’t offer all 
the options ourselves.”

The study was published in the journal The 
BMJ. To access the study  go to http://www.bmj.
com/content/349/bmj.g4198.  n

ASCs’ surgeries often 
less costly than hospitals’

A new study from the Workers Compensation 
Research Institute (WCRI) reports that the 

payments for common workers’ compensation 
surgeries conducted at ambulatory surgery centers 
(ASCs) are lower than many of the payments for 
similar surgeries performed at hospital outpatient 
settings. 

“Advocates for freestanding ASCs argue they 
may be more efficient than hospital outpatient 
departments and, therefore, should be less costly 
to payers and patients,” said Bogdan Savych, PhD, 
the study’s author and policy researchers at WCRI. 
“The goal of this report is to inform the debate 
about how the costs of ASC surgeries compare to 
the costs of similar hospital outpatient surgeries.” 
WCRI provides information about public policy 
issues involving workers’ compensation systems. 

In many states, the study finds support for 
the conventional wisdom that ASC surgeries are 
less expensive than hospital outpatient surgeries, 
although there are exceptions.  For example, in 
Connecticut, ASC surgeries were more expensive 
than hospital outpatient surgeries for all surgery 
types examined. Also, in Georgia, New Jersey, 
North Carolina, and Tennessee, ASC surgeries 
were more expensive than hospital outpatient sur-
geries for some of the surgery types examined in 
the study.

Link to fee schedule regs

The study found differences or similarities in 
payments for ASC and hospital outpatient surger-
ies often reflected underlying fee schedule regula-
tions. 

When the ASC fee schedules were lower than 
hospital outpatient fee schedules, the payments 
also were lower. Differences in fee schedule 
rates were an important factor in Illinois, South 
Carolina, and Texas. When ASC fee schedules 
were similar to the hospital outpatient fee sched-
ules, the payments were mostly similar. 

According to the study, ASC surgeries were less 
expensive than hospital outpatient surgeries in 
states that used different approaches for regulat-
ing prices paid for surgery. In four states (Florida, 
Maryland, Michigan, and Pennsylvania), pay-
ments for ASC surgeries used a fixed-amount fee 
schedule, while payments for hospital outpatient 
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COMING IN FUTURE MONTHS

CNE/CME OBJECTIVES & INSTRUCTIONS 

After reading Same-Day Surgery, the participant will be 
able to:  

•  identify clinical, managerial, regulatory, or social issues 
relating to ambulatory surgery care.

•  how current issues in ambulatory surgery affect clinical 
and management practices.

•  Incorporate practical solutions to ambulatory surgery 
issues and concerns into daily practices.

To earn credit for this activity, please follow these 
instructions.

1. Read and study the activity, using the provided references 
for further research.

2. Scan the QR code below or log on to www.cmecity.com 
to take a post-test; tests can be taken after each issue or 
collectively at the end of the semester. First-time users will 
have to register on the site using the 8-digit subscriber 
number printed on their mailing label, invoice or renewal 
notice. 

3. Pass the online tests with a score of 100%; you will be 
allowed to answer the questions as many times as needed 
to achieve a score of 100%. 

4. After successfully completing the last test of the semester, 
your browser will be automatically 
directed to the activity evaluation 
form, which you will submit 
online. 

5. Once the completed evaluation 
is received, a credit letter will be 
emailed to you instantly. n  

surgeries were tied to charges, which led to large 
differences in payments for ASC and for hospital 
outpatient surgeries.

The study analyzed ASC and hospital outpatient 
facility payments for common knee and shoulder 
surgeries performed in calendar year 2011 in 23 
large states representing more than two-thirds of 
the workers’ compensation benefits paid in the 
United States. 

The 23 states included in this study are Arizona, 
California, Connecticut, Florida, Georgia, Illinois, 
Indiana, Iowa, Louisiana, Maryland, Michigan, 
Minnesota, Missouri, New Jersey, New York, 
North Carolina, Oklahoma, Pennsylvania, 
South Carolina, Tennessee, Texas, Virginia, and 
Wisconsin. For more information on this study, go 
to http://bit.ly/1zursYm.  n

Center offers veterans 
more timely surgery
Surgery center helps reduce the burden on VA

To help serve veterans in its community, the 
Oregon Outpatient Surgery Center (OOSC) 

in Tigard is launching a program for veterans in 
need of surgery. Under this program dubbed “Save 
Our Veterans,” the OOSC will donate one day a 
quarter to local veterans who have pressing medi-
cal problems and meet basic qualifications for out-
patient surgical care. 

“I strongly believe that every veteran deserves 
the highest quality healthcare. My own father was 
a WWII vet,” said Richard Edelson, MD, board-
certified orthopedic surgeon. “The privileges and 
success we enjoy today are due to the prior sacri-
fices of others. We need to pay that debt forward.”

Edelson invites other physicians and surgery 
centers to join in. “The vast majority of health 
professionals at the Department of Veteran Affairs 
[VA] are hardworking individuals,” he said.  “Our 
surgery center, like many others, has the capacity 
and expertise to help relieve their burden.”

The OOSC will work with veterans’ groups to 
help identify eligible candidates from all areas of 
the military. “Our priorities will be vets who were 
injured as a consequence of military duty, and 
especially those on waiting lists, but others will 
be considered,” said Edelson. In addition to free 
surgical procedures, veterans will receive pre- and 
post-treatment free of charge, including medical 

services and supplies. 
According to 2011 statistics from the VA, it 

already had treated 396,552 Iraq and Afghanistan 
war vets for musculoskeletal complaints. In fact, 
joint pain is the primary medical complaint of 
30.5% of all returning members of the military.

SOURCE

• Jesseye Arrambide, Administrator, Oregon 
Outpatient Surgery Center. Tigard. Phone: (503) 
207-5369. Email: saveourvets@oosconline.com.  n
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improving staff morale
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1. According to Neal R. Reisman, MD, JD, 
FACS, chief of plastic surgery at Baylor — 
St. Luke’s Hospital and attorney at law, 
managers should be proactive educating 
staff about which issues?

A. Accessing medical records
B. Releasing confidential information
C. Violating the duty accepted with patient 

care 
D. General risk management issues
E. All of the above. 

2. What is the plaintiff’s burden of proof in a 
criminal case against a physician?

A. Preponderance of the evidence.
B. Beyond a reasonable doubt
C. Neither A nor B. 

3. How do registrars at Wheaton Franciscan 
Healthcare handle patients with high 
out-of-pocket costs?

A. They wait for the patient to say that they 
amount will create a financial hardship.

B. They ask the patient right away if the 
amount will create a financial hardship. 
If so, they send the patient to a financial 
counselor.

4. When prospective patients call to ask 
about cost at Cox Medical Center Bran-
son, how does Susan Smith, CHAA, a 
benefit representative for patient access, 
handle the call?

A. She shares specific information about 
the combined years of experience in that 
clinical department.

B. She explains that staff make communica-
tion with waiting patients a priority. 

C. She thanks the patient.
D. A, B, and C
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